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EFTA-STOFNANIR

EFTIRLITSSTOFNUN EFTA

AKVORDPUN EFTIRLITSSTOFNUNAR EFTA 2012/EES/37/01

205/11/COL
fra 29. juni 2011
um vidaukasamning um rekstur Hurtigruten-leidarinnar

(Noregur)
EFTIRLITSSTOFNUN EFTA HEFUR TEKIP NEDANGREINDA AKVORDUN

med visan til samningsins um Evropska efnahagssvadid (,,EES-samningsins®), einkum 2. mgr. 59. gr.
61. gr. og bokunar 26,

med visan til samnings milli EFTA-rikjanna um stofnun eftirlitsstofnunar og domstdls (,,samningsins um
eftirlitsstofnun og domsto6l“), einkum 24. gr.,

med visan til 2. mgr. 1. gr. I. hluta og 5. mgr. 7. gr. og 14. gr. II. hluta bokunar 3 vid samninginn um
eftirlitsstofnun og domstol (,,bokunar 3%),

med visan til samsteyptrar utgafu akvordunar Eftirlitsstofnunar EFTA 195/04/COL fra 14. juli
2004 um framkvemdarakvaedi sem um getur i 27. gr. II. hluta bokunar 3 (,,akvérdunarinnar um
framkvaemdarakveaedi®) (1),

a0 utgefinni abendingu til hagsmunaadila um ad leggja fram athugasemdir i samraemi vid ofangreind
akveedi (0

og ad teknu tilliti til eftirfarandi:
I. MALSATVIK
1. Malsmedfero

Med bréfi, sem var dagsett 28. november 2008 (skjalnr. 500143), tilkynntu stjornvold i Noregi
Eftirlitsstofnun EFTA endurskodun & akvedum samningsins sem i gildi er milli stjornvalda i
Noregi og Hurtigruten ASA um kaup 4 flutningapjonustu milli Bjorgvinjar og Kirkenes i Noregi.

[ kjolfar ymissa bréfaskipta (%) tilkynnti Eftirlitsstofaun EFTA stjornvoldum i Noregi, med bréfi
dagsettu 14. juli 2010, ad hun hefoi akvedid ad hefja rannsokn, i samraemi vid akvadi 2. mgr.
1. gr. I. hluta bokunar 3, & vidbotargreidslum til Hurtigruten & arinu 2008.

Akvordun Eftirlitsstofnunar EFTA um ad hefja rannsokn, akvordun 325/10/COL, var birt
i Stjornartidindum Evrépusambandsins og EES-vidbeti vid pau (*). Eftirlitsstofnun EFTA
leitadi eftir athugasemdum hagsmunaadila um efni akvordunarinnar. Enginn pridji adili sendi
stofnuninni umsdgn.

(") Skjalid ma finna 4 eftirfarandi s160: http://www.eftasurv.int/media/decisions/195-04-COL.pdf.

(® Sja Stjtid. ESB C 320, 25.11.2010, bls. 6, og EES-vidbeeti vid Stjtid. ESB nr. 65, 25.11.2010, bls. 4.

(®) Um nanari upplysingar um bréfaskipti Eftirlitsstofnunar EFTA og stjornvalda i Noregi visast til kvordunar stofnunarinnar um ad
hefja formlega rannsokn, akvordunar 325/10/COL. Sja birtingartilvisanir i 2. nmgr.

() Sja birtingartilvisanir { 2. nmgr.
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[ bréfi stjornvalda i Noregi dagsettu 30. september 2010 (skjalnr. 571486) komu fram
athugasemdir peirra vid akvordunina um ad hefja rannsokn (skjalnr. 563570). Pessu til vidbotar
sendu stjornvold i Noregi upplysingar med rafposti 20. april 2011 (skjalnr. 595326), 4. mai 2011
(skjalnr. 596802) og 6. mai 2011 (skjalnr. 597151).

Addragandi — Hurtigruten-samningurinn

Hurtigruten ASA annast farpegaflutninga og voruflutninga 4 sjo eftir norsku strandlengjunni fra
Bjorgvin til Kirkenes og koma skip pess vid i 34 hofnum & hverjum degi allt arid.

Honningsvag

.
. L -
Tromseg Kirkenes
Bodaw
Tli}ﬂdhﬁll‘ﬂ-;
Alaziind gl
Bargang
«Dslo

[ juni 4rid 2004 var auglyst Gtbod & rekstri pjonustunnar timabilid 1. janGar 2005 til
31. desember 2012. Ofotens og Vesteraalens Dampskipsselskap ASA og Troms Fylkes
Dampskipsselskap (,,Hurtigruten-fyrirteekin®) (°) voru pau einu sem 16gdu fram tilbod og
undirritudu pau samning vid stjornvold i Noregi hinn 17. desember 2004 (,,Hurtigruten-
samninginn®). Fyrirteekin tvd runnu saman i mars arid 2006 og myndudu fyrirteekid sem rekur
pjénustuna nu, Hurtigruten ASA (,,Hurtigruten®). Eftirlitsstofnun EFTA barst ekki tilkynning
um Hurtigruten-samninginn, sem undirritadur var arid 2004, og hefur stofnunin ekki tekid pann
samning sem slikan til skodunar samkveemt reglum EES-samningsins um rikisadstod.

[ samreemi vid Hurtigruten-samninginn siglir Hurtigruten daglega til 34 tilgreindra hafna
samkveemt fastri aaetlun allt arid, og er flutningsgeta akvedin i samreemi vid pann askilnad ad
pjona skuli siglingaleidinni med 11 skipum sem stjornvold i Noregi purfa ad sampykkja fyrirfram
og a0 akvadi um hamarksverd gilda 4 lengri farpegaleioum. Hurtigruten getur sjalft akvedid verd
fyrir hringferdir, klefa, veitingar og flutning a bifreidum og varningi.

A atta ara gildistima Hurtigruten-samningsins reida stjérnvold i Noregi af hendi endurgjald, sem
nemur i heild NOK 1 899,7 millj., fyrir pjonustuna sem samningurinn tekur til, eda eftirtéldum
fjarhaedum & verdlagi arsins 2005:

Vegna arsins 2005 NOK 217,5 millj.
Vegna arsins 2006 NOK 247,5 millj.
Vegna arsins 2007 NOK 247,5 millj.
Vegna arsins 2008 NOK 240,0 millj.
Vegna arsins 2009 NOK 236,8 millj.
Vegna arsins 2010 NOK 236,8 millj.
Vegna arsins 2011 NOK 236,8 millj.
Vegna arsins 2012 NOK 236,8 millj.

(®) A timabilinu 1. jantar 2002 til 31. desember 2004 hafdi reksturinn verid i héndum pessara tveggja utgerda, Ofotens og Vesteraalens
Dampskipsselskap ASA og Troms Fylkes Dampskipsselskap.


http://www.hurtigruten.com/norway/map/
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Greidslurnar taka breytingum i samraemi vid visit6ludkveadi i grein 6.2 { Hurtigruten-samningnum
sem tekur mid af verdi skipagasoliu, launakostnadi utgerda og NIBOR (°).

AQ sogn stjornvalda i Noregi er Hurtigruten skylt ad viohafa fjarhagslegan adskilnad vegna
pjonustu fyrirteekisins a leidinni Bjorgvin—Kirkenes annars vegar og starfsemi sem tengist ekki
peirri 1eid hins vegar, en enginn askilnadur er i nugildandi samningi um ad Hurtigruten vidhafi
fjarhagslegan adskilnad vegna almannapjonustu a leidinni Bjorgvin—Kirkenes annars vegar og
pjonustu sem rekin er i abataskyni & somu leid hins vegar.

Auk pjonustunnar, sem veitt er samkveemt Hurtigruten-samningnum, gerir Hurtigruten Ut
skip i abataskyni og bydur pannig hringferdir, skemmtisiglingar og veitingar a leidinni
Bjorgvin—Kirkenes. { tengslum vid pessar siglingar annast Hurtigruten einnig flutningapjonustu
4 Geirangursfirdi sem fellur ekki undir Hurtigruten-samninginn. b4 selur Hurtigruten
skemmtisiglingar & ymsum leidum i Evropuléndunum, Russlandi, & Nordurskautssvaedinu, vid
Svalbarda og vid Grenland.

Hinn 30. juni 2010 auglystu stjornvold i Noregi utbod & rekstri leidarinnar Bjorgvin—Kirkenes
4 atta ara timabili sem hefjast skyldi i sidasta lagi 1. jantar 2013. Stjornvold i Noregi tilkynntu
Eftirlitsstofnun EFTA ad hinn 13. april 2011 hefdi verid undirritadur nyr samningur vid
Hurtigruten um rekstur pessarar pjonustu timabilid 1. jantiar 2012 til 31. desember 2019.
Akvordunin, sem hér birtist, tekur ekki til pess samnings.

Lysing a radstéofununum premur sem matio tekur til

Stjornvold i Noregi hafa greint fra pvi ad 27. oktober 2008 hafi pau gert samning vid Hurtigruten
og samkvaemt honum hafi greidslur rikisins fyrir flutningapjonustu milli Bjérgvinjar og Kirkenes
hackkad i samraemi vid eftirfarandi (per breytingar nefnast ,,radstafanirnar prjar” i pvi sem a eftir

1. Endurgreidd eru 90% af NOx-skatti vegna arsins 2007 og 90% af framlogum i svonefndan
NOx-sjod fra januar arid 2008 allt til loka gildistima Hurtigruten-samningsins, p.e. til

2. Greitt var ,,almennt endurgjald® ad fjarheed NOK 66 millj. vegna arsins 2008 med hlidsjon
af bagri fjarhagsstodu Hurtigruten sem rekja matti til almennrar haeckkunar & kostnadi vid
ad veita pjonustuna. Petta almenna endurgjald verdur greitt arlega par til samningstimanum
lykur, p.e. til 31. desember 2012, nema umtalsverd breyting til batnadar verdi med tilliti til
ardsemi fyrirtaekisins ad pvi er vardar almannapjonustuna (®).

3. Skipum i rekstri er feekkad Gr 11 i 10 ad vetrinum (fra 1. névember til 31. mars) bar til
Hurtigruten-samningurinn rennur Ut an pess ad endurgjald fyrir veitta pjonustu laekki i
samreemi vid akvadi pess efnis i Hurtigruten-samningnum (°). Fyrirhugad er ad pessi
samdrattur pjonustunnar standi allt par til Hurtigruten-samningurinn rennur ut, p.e. til

A bls. 13 i skyrslu BDO Noraudit fra 23. mars 2009, sem stjornvéld i Noregi 16gdu fram, kemur fram ad 2% allrar eldsneytisnotkunar
arid 2007 hafi verid vegna rekstrarins i Geirangursfirdi. Vid utreikning a hlutfallinu 90% hafi eldsneytisnotkun vegna rekstrarins i
Geirangursfirdi verid dregin fra og pannig hafi endurgreidsla NOx-skatts numid 88,2%.

bannig i vidaukasamningnum: ,,I trad med St. prp. nr. 24 (2008-2009) har Hurtigruten ASA fatt en generell kompensasjon pa
66 mill kr for 2008. Denne ordningen viderefores pa arlig basis i resten av avtaleperioden forutsatt at selskapets loennsomhet
knyttet til det statlige kjopet ikke forbedres vesentlig. Det forutsettes dog at denne kompensasjonen bare er nodvendig for a sikre
kostnadsdekning relatert til statens kjop av denne tjenesten®.

3.
3.1 Radstafanirnar prjar
fylgir):

31. desember 2012 (7).
31. desember 2012.

(°) Millibankavextir { Noregi.

Q]

(@]

(@)

1 4. gr. Hurtigruten-samningsins er kvedid 4 um ad endurgjaldid skuli lzekka ef pjonustan dregst saman.
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3.2

3.2.1

3.2.2

3.2.3

Endurskodun dakveeda Hurtigruten-samningsins
Endurskodunarakveedi

[ 8. gr. Hurtigruten-samningsins er ad finna akvaedi um endurskodun samningsins og kemur par
fram ad badir samningsadilar geti farid fram 4 slika endurskodun. Endurskodunardkvaedid hljodar
svo [islenska pydingin gerd med hlidsjon af enskri pydingu Eftirlitsstofnunar EFTA]:

 Ef dakvardanir hins opinbera leida til verulegra breytinga a kostnadarlioum eda mikilla
breytinga d verdi adfanga, sem oraunheeft er ad cetla ad adilar hefou getad séo fyrir, er hvorum
samningsadila um sig heimilt ad fara fram a vioredur um sérstaka leidréttingu a endurgjaldi
rikisins, breytingar a pjonustunni sem veitt er eda adrar radstafanir. Ef til slikra vioreona kemur
skal métadila gefinn kostur G ad nalgast 61l naudsynleg gogn. “ (1°)

Vioaukasamningurinn

Eins og fram hefur komid lauk endurskodun Hurtigruten-samningsins 27. oktober 2008, og var
endurgjald fyrir almannapjonustuna, sem Hurtigruten annast, pa heekkad med premur mismunandi
radstofunum, sem einnig hefur verid lyst hér 4 undan.

Stjornvold 1 Noregi stadfestu samninginn skriflega med bréfi sem var undirritad 5. ndvember
2008 og visadi til endurskodunarinnar sem lauk 27. oktober sama ar.

Stjornvold 1 Noregi og Hurtigruten undirritudu 8. jali 2009 (stjornvold) og 19. agust 2009
(fyrirteekid) skjal sem 6l 1 sér formlega stadfestingu 4 endurskodun upprunalega Hurtigruten-
samningsins (,,vidaukasamningsins®), og var par visad til bréfsins sem stjornvold i Noregi
undirritudu 5. névember 2008.

Greidslur sem inntar hafa verio af hendi samkveemt radstéfununum premur

[ samraemi vid endurskodadan samning og fjarveitingu norska 16ggjafarpingsins i framhaldi af
gerd hans (') rann greidsla ad fjarhed NOK 125 millj. (2)) til Hurtigruten i desember 2008 sem
vidbotarendurgjald vegna 4ranna 2007 og 2008.

Samkvaemt peim upplysingum, sem Eftirlitsstofnun EFTA hefur undir hondum, batast vid
petta eftirtaldar greidsiur sem pegar hafa att sér stad 1 kjolfar endurskodunar og gerdar
vidaukasamnings:

Samdrattur i pjonustu;
Almennt endurgjald 10 skip i stad 11 ad
vetrinum (ndv.—mars)

Endurgreidsla NOx-skatts/
framlaga i NOx-sjod

Vegna arsins 2007 NOK 53,4 mill;.

Vegna fyrra
arshelmings 2008

NOK 5.4 millj.

NOK 66 millj.
Vegna sidara

arshelmings 2008

NOK 11,3 millj.
Vegna fyrra

arshelmings 2009 NOK 5,9 millj

('%) Pannig i Hurtigruten-samningnum: ,,Offentlige palegg som medferer betydelige kostnadsendringer samt radikale endringer av
priser pa innsatsfaktorer som partene ikke med rimelighet kunne forutse, gir hver av partene rett til a kreve forhandlinger om
ekstraordinzre reguleringer av statens godtgjerelse, endring av produksjonen eller andre tiltak. Motparten har i slike forhandlinger
krav pa all nedvendig dokumentasjon.*

(") St.prp. nr. 24 (2008-2009), Innst. S. nr. 92 (2008-2009), Prop. 50 S (2009-2010), Innst. 74 S (2009-2010) og Prop. 125 S (2009—
2010).

(%) Fjarhadin skiptist pannig: i) NOK 53,4 millj. er endurgreidsla NOx-skatts vegna arsins 2007, ii) NOK 5,4 millj. er endurgreidsla
framlaga i NOx-sj00 vegna fyrra arshelmings 2008 og iii) NOK 66 millj. er almennt endurgjald vegna arsins 2008.
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A pvi er vardar endurgreidslur & NOx-skatti/framldgum i NOx-sj60 hafa peer upplysingar borist
fra stjornvoldum i Noregi ad vegna mistaka hafi greidsla ad fjarhaed NOK 7,2 millj. vegna sidara
arshelmings 2008 ekki att sér stad. Pa hafi greidslum vegna sidara arshelmings 2009 og fyrstu
priggja arsfjordunga 2010 verid frestad vegna akvordunar Eftirlitsstofnunar EFTA um ad hefja
formlega rannsokn. Stjornvold i Noregi hafa ennfremur tjad Eftirlitsstofnun EFTA ad ekkert
almennt endurgjald* hafi enn sem komid er verid greitt vegna aranna 2009, 2010 og 2011 og ad
engar frekari greidslur muni eiga sér stad samkvamt vidaukasamningnum fyrr en Eftirlitsstofnun
EFTA hefur tekid endanlega akvordun.

Vid petta er ad beeta ad Hurtigruten var veitt heimild, sem gilti fra 16. november 2008, til pess ad
faekka skipum ur 11 i 10 ad vetrinum (frd 1. névember til 31. mars) an pess ad endurgjald fyrir
almannapjonustuna veeri lakkad. Samkvemt peim upplysingum, sem stjornvold i Noregi hafa
14tid 1 té, svarar pessi samdrattur til pess ad fjarhadin NOK 11,3 millj. (**) hefdi verid greidd
ut sem vidbotarendurgjald vegna vetrarins 2008 til 2009, og er st fjarhad reiknud med hlidsjon
af pvi hversu mikid endurgjaldid til Hurtigruten hefdi ad 6drum kosti att ad lekka samkvamt
Hurtigruten-samningnum pegar pjonustan drdst saman. Pessi tilhdgun gilti einnig veturinn 2009
til 2010 svo og, samkvamt peim upplysingum sem Eftirlitsstofnun EFTA hefur undir hondum,
veturinn 2010 til 2011, en engir utreikningar hafa borist fyrir pad timabil.

AD sbgn stjornvalda i Noregi leidir vidaukasamningurinn til 26% heakkunar 4 heildarendurgjaldi
vegna arsins 2008, og kemur st hakkun til vidbotar vid leidréttingu samkvemt gr. 6.2 i
Hurtigruten-samningnum ('4).

Astaedur pess ad stofnad var til rannséknar

Eftirlitsstofnun EFTA stofnadi til formlegrar rannséknar med visan til pess ad vidbotargreidslur
til Hurtigruten geetu haft i for med sér rikisadstod. Stofnunin taldi einkum astedu til ad
efast um ad haekkun endurgjaldsins, sem akvedin var med vidraedum um endurskodun og
vidaukasamningnum, geeti talist falla undir akveedi samningsins sem gerdur var i kjolfar utbodsins
sem haldid var arid 2004.

Eftirlitsstofnun EFTA taldi einnig astadu til ad efast um ad radstafanir stjornvalda i Noregi veeru
i samrami vi0 askilnad 2. mgr. 59. gr. EES-samningsins 4 pann hatt ad per snerust adeins um
endurgjald fyrir ad inna af hendi almannapjonustu. ba lysti Eftirlitsstofnun EFTA efasemdum
um ad pessi afskipti geetu talist samrymanleg framkveemd EES-samningsins, einkum med visan
til 3. mgr. 61. gr. samningsins, sbr. leidbeinandi reglur Eftirlitsstofnunar EFTA um adstod til
bjorgunar og endurskipulagningar 1 illa stéddum fyrirteekjum (,,leidbeinandi reglur um bjorgun
og endurskipulagningu®) ('%).

Umsogn stjornvalda i Noregi

Viobotargreioslur ekki rikisadstod eda naudsynlegt endurgjald fyrir ad annast almannapjonustu
samkveemt 2. mgr. 59. gr. EES-samningsins

Stjornvold 1 Noregi hafa lyst peirri skodun ad radstafanirnar prjar séu ekki rikisadstod. Afstada
peirra hefur verid ad par ed vidbotargreidslurnar hafi ekki verid haerri en naudsynlegt var til pess
a0 almannapjonustan geeti haldist obreytt hafi ekki falist i peim hagraedi i skilningi 1. mgr. 61. gr.
EES-samningsins og domaframkvamdarinnar sem motadist i Altmark-malinu.

Stjornvold i Noregi eru peirrar skodunar ad radstafanirnar, sem gerdar voru i oktober 2008, hafi
verid neydaradgerdir i pvi skyni ad rada bot & adkallandi fjarhagsvanda Hurtigruten a arinu 2008

('*) NOK 3,6 millj. vegna timabilsins 16. névember 2008 til 31. desember 2008 og NOK 7,7 millj. vegna timabilsins 1. jantiar 2009 til

(14

(15

=

&

31. mars 2009.

Samkvamt Hurtigruten-samningnum hefdi endurgjaldid att ad vera NOK 288 millj. vegna arsins 2008 eftir leidréttingu samkvaemt
leidréttingarakveedinu. Vidbotargreidslur samkvaemt radstéfununum premur, sem um var samid i vidaukasamningnum, namu
NOK 75 millj. vegna arsins 2008. Endurgjald vegna arsins 2008 vard pvi i heild NOK 363 millj., en pad svarar til 26% haekkunar til
vidbotar vid leidréttinguna sem kvedid var 4 um i Hurtigruten-samningnum. Sbr. um petta bréf stjornvalda i Noregi dagsett 3. april
2009 (skjalnr. 514420), bls. 5.

Akvordun 305/04/COL, sja Stjtid. ESB L 107, 28.4.2005, bls. 28, og EES-vidbzti nr. 21, 28.4.2005 bls. 1, sja einnig eftirfarandi
sl60: http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines.
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og tryggja pannig til bradabirgda ad pjonusta félli ekki nidur medan nytt titbod veri undirbuid,
og i pessu atridi hafi pau breytt eins og skynsamur markadsfjarfestir. Pessu til studnings visa
stjornvold i Noregi til doms sem féll i undirrétti EB i Linde-malinu (19).

Stjornvold i Noregi telja jafnframt ad endurgreidsla NOx-skatts og framlaga i NOx-sjo0 fullnaegi
ekki skilyrdum fyrir pvi ad teljast sértaek radstéfun, par ed sama endurgreidsla eigi sér stad vegna
hvers kyns farpegaflutninga 4 sjé sem 1iti kvodum um almannapjénustu.

Til vara halda stjornvold i Noregi fram peirri skodun ad verdi pad nidurstada Eftirlitsstofnunar
EFTA ad raostafanirnar prjar skuli teljast rikisadstod i skilningi 1. mgr. 61. gr. EES-samningsins
beri a0 lita & peer sem naudsynlegt endurgjald fyrir ad fullneegja kvod um almannapjonustu i
samreemi vid 2. mgr. 59. gr. EES-samningsins.

Til studnings peirri fullyrdingu ad Hurtigruten hafi ekki fengio of haar greidslur fyrir ad
annast almannapjonustu i samremi vid 2. mgr. 59. gr. EES-samningsins hafa stjornvold i
Noregi 1atio Eftirlitsstofnun EFTA 1 té skyrslu sem PwC var falid ad vinna og tver skyrslur
fra BDO Noraudit. I skyrslunum kemur fram ad Hurtigruten hafi ekki vidhaft fullnaegjandi
fjarhagslegan adskilnad milli almannapjonustu og annarrar starfsemi, p.e. peirrar sem fellur ekki
undir almannapjonustuhlutverkid (!7). Af pessum sékum hefur skipting ttgjalda og tekna milli
pessara tveggja flokka starfsemi verid aatlud eftira.

Efni pessara priggja skyrslna er sem hér segir:

i) Skyrsla PwC fra 14. oktober 2008

[ skyrslu PwC fra 14. oktober 2008 og gégnunum sem notud voru vid gerd hennar (,,PwC-
skyrslunni) (%) er lyst premur mismunandi adferdum sem nota megi til ad syna i hversu
rikum meli Hurtigruten hafi notid 6fullnaegjandi endurgjalds fyrir almannapjonustuna sem
fyrirtaekid annast.

Fyrstu tveer adferdirnar byggjast 4 kostnadarlikani og er leitast vid ad greina milli baedi
kostnadar og tekna eftir pvi hvort um er ad reeda rekstur almannapjonustu eda starfsemi sem
rekin er i abataskyni. Fyrsta adferdin er folgin i pvi ad nota utgjold og tekjur eins skips,
,»MS Narvik, a rekstrararinu 2006 til ad leida i 1jos ad Hurtigruten hafi notid 6fullnsegjandi
endurgjalds fyrir ad annast almannapjénustuna. Onnur adferdin er svipud hinni fyrstu, nema
hvad matid er ekki bundid vid MS Narvik heldur byggjast utreikningarnir a utgjéldum og
tekjum vegna rekstrar alls Hurtigruten-flotans a arinu 2006.

brigja adferdin byggist 4 nalgun par sem ekki er greint milli almannapjonustu og starfsemi
sem rekin er i abataskyni. Utreikningarnir midast vid uppgjor arsins 2006 fyrir allan
Hurtigruten-flotann. Byggt er 4 peirri hugmynd ad stjornvoldum i Noregi sé heimilt ad nota
adstodina til ad tryggja Hurtigruten hagnad af samanlogoum rekstri almannapjonustunnar og
starfsemi sem rekin er i dbataskyni, 4 pann hatt ad allur kostnadur sé greiddur og Hurtigruten
nai fram ardsemi eiginfjar sem nemur 3—5% af hagnadi fyrir skatta eda 10% af EBITDA ('°).

Med notkun pridju adferdarinnar i PwC-skyrslunni virdast stjornvold i Noregi vilja halda
pvi fram ad engin porf sé & ad greina & milli almannapjoénustunnar og starfsemi sem rekin
er i abataskyni, og ad veita megi adstod til ad tryggja ad samningurinn leidi til hagnadar
hja fyrirteekinu (ad teknu tilliti til kostnadar og tekna badi vegna almannapjonustunnar og
starfsemi sem rekin er i abataskyni).

(16
(17

(18

)
)

)

<

Mal T-98/00 Linde, domasafn 2002, bls. 11-3961.

Sbr. skyrsluna sem 16gd var til grundvallar skyrslunni fra PwC, Hurtigruteavtalen — okonomiske beregninger fra 27. september
2007, bls. 3, og fyrri skyrsluna fra BDO, bls. 7 (badar skjalnr. 514420) og sidari skyrsluna fra BDO, bls. 4 (skjalnr. 571486).
PwC-skyrslan skiptist i bréf fra PwC til Hurtigruten, dagsett 14. oktober 2008, og gbgn sem notud voru vid gerd hennar, p.e.
eftirtalin prju skjol: i) Hurtigruteavtalen — okonomiske beregninger, dagsett 27. september 2007, ii) Tilleggsopplysninger knyttet til
Hurtigruteavtalen — okonomiske beregninger, dagsett 4. oktober 2007, og iii) Hurtigruteavtalen — okonomiske beregninger, dagsett
12. oktober 2007 (611 pessi skjol eru skrad undir skjalnr. 514420, bls. 52-96).

Hagnadur fyrir fjirmagnslidi, skatta og afskriftir (en. Earnings Before Interest, Tax, Depreciation and Amortisation).
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ii) Skyrsla BDO Noraudit fra 23. mars 2009

I fyrri skyrslu BDO Noraudit fra 23. mars 2009 (,,fyrri BDO-skyrslunni®) er leitast vid ad
skyra ad radstafanirnar prjar (*°) hafi ekki haft i for med sér neinar ofgreidslur pegar peer
séu skodadar med hlidsjon af peim kostnadarauka vegna rekstrar Hurtigruten-flotans i heild
sem rekja megi til i) upptoku NOx-skatts (vegna arsins 2007 og fyrra arshelmings 2008) og
ii) haekkandi verds a eldsneyti 4rid 2008. I skyrslunni ferir BDO Noraudit rék fyrir pvi ad
vid utreikning & eldsneytiskostnadi beri hvorki ad taka tillit til kostnadar né hagradis sem
Hurtigruten hafi haft af dhaettuvérnum i tengslum vid eldsneytisverd.

iii) Skyrsla BDO Noraudit fra 27. september 2010

[ sidari skyrslu BDO Noraudit fra 27. september 2010 (,,sidari BDO-skyrslunni®) er leitast
vid ad skyra 4 annan hatt ad radstafanirnar prjar (*!) hafi ekki haft i for med sér ofgreidslur
af neinu tagi. Vikio er fra fyrri skyrslunni i tveimur veigamiklum atridum, p.e. i) 1 stad pess
a0 grafast fyrir um sannreynanleg utgjold vegna rekstrar alls Hurtigruten-flotans er kostnadur
vid almannapjonustuna midadur vid raunkostnad af rekstri pess skips (MS Vesterdlen) sem
kemst naest pvi ad fullneegja lagmarksskilyrdum samkveemt almannapjonustukvédunum (?2),
af peim skipum sem falla undir NOx-skatt, og ii) endurgjaldid tekur mid af samanlogdum
hallarekstri & arunum 2007 og 2008 vegna beirrar starfsemi Hurtigruten sem flokkast undir
almannapjonustu, i stad haekkunar a eldsneytisverdi a arinu 2008.

AQ pvi er vardar pa adferd vid skiptingu kostnadar, sem notud er i skyrslunum, er almennt
farid pannig ad i fyrstu tveimur adferdum PwC-skyrslunnar og badum BDO-skyrslunum ad
telja adeins beinan kostnadarauka, sem tengist starfsemi sem rekin er i abataskyni (m.a. aukinn
eldsneytiskostnad og NOx-gjold sem falla til vegna skemmtisiglinga &4 Geirangursfirdi), til
kostnadar af slikri starfsemi. Adrir utgjaldalidir eru yfirleitt felldir & almannapjonustuna.
Med 60rum ordum er fastakostnadur, sem er sameiginlegur almannapjonustunni og starfsemi
sem rekin er i dbataskyni, almennt felldur 4 almannapjénustuna. A hinn boginn er tekjum
af starfsemi, sem fellur undir almannapjonustu, radstafad til rekstrar almannapjonustu en
tekjum af starfsemi, sem telst ekki til almannapjonustuhlutverksins, er radstafad til rekstrar
i abataskyni.

Dami um pessa adferd vid radstofun utgjalda og tekna ma finna i PwC-skyrslunni, en par
kemur fram yfirlit um skiptingu kostnadar (Mynd 1) og tekna (Mynd 2) 1 rekstri skipsins
MS Narvik (skipsins sem kemst nast pvi ad fullnegja lagmarksskilyroum samkvaemt
almannapjonustukvédum an pess ad greida NOx-skatt) (*):

Mynd 1 — utgjéld

Marvik xnslay
faktisk 06  tjenestehjop
Varekosmad T2R X
N ik osimade i 4 2 {
b A 554 (180
Invnek ostnmck | TOR 1 TuR
ViedHlikzhiokl & T I
n 1 0] Ri
Ahimimstrasponskosined e 7 303 3 OHNT
indnurkostmrander 1
Satgs- o markedskostmader 5 035 1127
hndre kostnade } 615 2 308
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Nanar tiltekid: i) endurgreidsla NOx-gjalda vegna arsins 2007 og fyrra arshelmings 2008, ii) almennt endurgjald ad fjarhad
NOK 66 millj. og iii) hagreedid sem metid er til NOK 3,6 millj. og veitt var arid 2008 med pvi ad feekka peim skipum sem skylt er
a0 hafa { siglingum samkvamt almannapjonustusamningnum.

Nanar tiltekid: i) endurgreidsla NOx-gjalda vegna aranna 2007 og 2008, ii) almennt endurgjald ad fjarhed NOK 66 millj. og iii)
hagraedid sem metid er til NOK 3,6 millj. og veitt var arid 2008 med pvi ad feekka peim skipum sem skylt er ad hafa i siglingum
samkvamt almannapjonustusamningnum.

b.e. ad geta flutt 400 farpega, hafa svefnadstodu i klefum fyrir 150 farpega og flutningsrymi fyrir 150 EURO-v6rubretti.

Sbr. gognin sem notud voru vid gerd PwC-skyrslunnar, Hurtigruteavtalen — okonomiske beregninger, dagsett 27. september 2007
(skjalnr. 514420, sja bls. 57).
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Mynd 2 — tekjur
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Myndirnar hér 4 undan syna ad jafnframt pvi sem allur sameiginlegur fastakostnadur, svo
sem vegna eldsneytiskaupa (ad fradreginni eldsneytisnotkun i tengslum vid skemmtisiglingar
4 Geirangursfirdi), hafnagjalda og vidhalds (samtals NOK 27,6 millj.), er felldur &
almannapjonustuna (¢jenestekjop) er adeins tekjum af flutningi tiltekinna farpegahdpa, hvers
kyns varnings og bifreida, 4samt vissum hluta tekna af s6lu matvela, veitingasolu og annarri
starfsemi (samtals NOK 28,2 millj.) radstafad til pjonustukaupa hins opinbera. Tekjum af
skemmtisiglingum (sbr. medal annars Rundtursinntekter sem voru NOK 18,8 millj.) er aftur
4 moti radstafad til starfsemi sem fellur ekki undir skilgreinda almannapjonustu.

Viobotargreidslur verdi ad teljast samrymanlegar gildandi reglum med visan til staflioar c) i
3. mgr. 61. gr. EES-samningsins

Til vara lysa stjornvold i Noregi pvi aliti ad verdi pad nidurstada Eftirlitsstofnunar EFTA ad
radstafanirnar prjar séu rikisadstod i skilningi 1. mgr. 61. gr. EES-samningsins, og ad undanpaga
samkvaemt 2. mgr. 59. gr. eigi ekki vid, beri ad lita svo 4 ad Hurtigruten hafi verid illa statt
fyrirteeki um pad leyti sem Hurtigruten-samningurinn var endurskodadur i oktober arid 2008. bvi
verdi ad lita 4 endurgjaldid sem adstod til endurskipulagningar sem teljist samrymanleg gildandi
reglum samkvemt 3. mgr. 61. gr. EES-samningsins svo og leidbeinandi reglum um bjérgun og
endurskipulagningu.

Til studnings pessu aliti hafa stjornvold 1 Noregi lagt fram upplysingar um umbdtadaetlun i fjérum
lidum sem sampykkt var 4 adalfundi Hurtigruten 15. mai 2008 (%%).

St aaetlun skiptist 1 eftirtalda lidi:

1. Auknar tekjur — umbétaaeetlunin ,,Black Belt®.

2. Leakkun skulda — sala rekstrareininga utan kjarnastarfsemi.

3. Aatlun um lekkun Gtgjalda — arleg utgjaldalaekkun um NOK 150 millj., ad fullu komin til
framkvaemda 4rid 2010.

4. Hurtigruten-samningurinn — nyjar heerri greioslur fyrir veitta almannapjonustu.

Sidar, p.e. i februar arid 2009, var eftirfarandi 1id beett vid umbdtadaetlunina:
5. Endurskipulagning fjarhags. Helstu peettir peirrar endurskipulagningar voru sem hér segir:

a) Nytt hlutafjarframlag fra helstu hluth6fum ad fjarhad NOK 314 millj. asamt hugsanlegu
vidbotarframlagi ad fjarhaed NOK 170 millj. fra 66rum hluthéfum/starfsménnum.

(**) Upplysingarnar er ad finna i tveimur minnisbldum 16gmanns Hurtigruten, dagsettum 23. mars 2009, sem fylgdu bréfi stjornvalda

i Noregi dagsettu 3. april 2009 (skjalnr. 514420), og minnisbréfi dagsettu 24. febraar 2010, med vidaukum, sem fylgdi bréfi
stjornvalda i Noregi til Eftirlitsstofnunar EFTA dagsettu 8. mars 2010 (skjalnr. 549465).
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b) Nytt skammtimalan ad fjarhaed NOK 300 millj. med gjalddaga i arslok 2009.

¢) Endurfjarmdgnun sem er folgin i frestun afborgana ad fjarhad NOK 3,3 milljarda um prju
ar, p6 pannig ad greida megi viokomandi 1an nidur med svonefndri ,,cash sweep“-tilhdgun
(lantakandi greidir pegar svigrim er til).

d) Frestun afborgana vegna purrleigusamnings vid Kystruten KS/KirBerg Shipping KS um
prju ar, p6 pannig ad baedi pessi félog geti nytt sér ofangreinda ,,cash sweep“-tilhdgun.

e) Frestun & greidslu skuldabréfalans med breytirétti ad fjarhed NOK 150 millj., sem
gjaldfellur i juni 2009, asamt nidurfellingu vaxtagreidslna i eitt ar.

Stjornvold 1 Noregi telja ad su aztlun um endurskipulagningu, sem hér hefur verid lyst,
samraemist efnisskilyroum leidbeinandi reglna um bjorgun og endurskipulagningu. Stjérnvold
i Noregi leggja til ad Eftirlitsstofnun EFTA fari med bréf peirra, dagsett 4. mars 2010, sem
formlega tilkynningu um adstodina sem adstod til endurskipulagningar.

II. MAT

Akvedi 1. mgr. 61. gr. EES-samningsins hljédar svo:

., Ef ekki er kvedid a um annad i samningi pessum er hvers kyns adstod, sem adildarriki EB eda
EFTA-riki veitir eda veitt er af rikisfjarmunum og raskar eda er til pess fallin ad raska samkeppni
med pvi ad vilna dkveonum fyrirtekjum eda framleidslu dkvedinna vara, osamrymanleg

‘

framkveemd samnings pessa ad pvi leyti sem hun hefur ahrif a vidskipti milli samningsadila.

Hér a eftir fer mat Eftirlitsstofnunar EFTA 4 pvi hvort radstafanirnar prjar (p.e. i) endurgreiosla
NOx-skatts/framlaga i NOx-sjod, ii) ,,almennt endurgjald og iii) feekkun skipa sem skylt er ad
hafa i siglingum a0 vetri til samkvamt almannapjonustusamningnum) skuli teljast rikisadstod i
skilningi 1. mgr. 61. gr. EES-samningsins. Stofnunin telur naudsynlegt ad meta radstafanirnar
prjar saman sem eitt adstodarkerfi (*°) sokum pess ad par hafa i for med sér kerfisbundna
vidbotaradstod vid Hurtigruten med gildistima allt fra arinu 2007 til loka samningstimans, sem
upphaflega voru akvedin 31. desember 2012.

Greidslur samkvemt fyrstu tveimur radstéfununum fela i sér ad gengid er & rikisfjarmuni
i skilningi 1. mgr. 61. gr. EES-samningsins enda hvilir fjarmdgnun peirra & framlogum af
fjarldgum (%°). Ad pvi er pridju radstéfunina vardar hefur fekkun skipa ar 10 i 11 ad vetrinum,
an pess ad endurgjaldid sé leekkad & samsvarandi hatt, i for med sér ad pjonustan dregst saman
en ekki greidslurnar sem koma fyrir hana. Petta pydir ad gengid hefur verid & rikisfjarmuni i
skilningi 1. mgr. 61. gr. EES-samningsins.

Til pess ad radstofun geti talist rikisadstod i skilningi 1. mgr. 61. gr. EES-samningsins verdur
fyrirteeki ad hafa af henni sérstakt efnahagslegt hagraedi.

Fyrirteeki er hver su efnahagseining sem hefur med hondum starfsemi i atvinnuskyni (*7).
Starfsemi telst fara fram i atvinnuskyni ef hun er folgin i pvi ad bjoda vorur og pjonustu til
solu 4 tilteknum markadi (**). Hurtigruten selur pjonustu 4 svidi flutninga og skemmtisiglinga
(NACE-kooar 50.1 og 50.2). Hurtigruten er af peim sokum fyrirtaeki i skilningi 1. mgr. 61. gr.

Samkvaemt staflid d) i 1. gr. II. hluta bokunar 3 er adstodarkerfi ,,sérhver gerd sem leggja ma, an frekari framkveemdarradstafana, til
grundvallar pvi ad veita fyrirteekjum, sem i gerdinni eru skilgreind 4 almennan og 6hlutbundinn hatt, staka adstod og sérhver gerd
sem leggja ma til grundvallar pvi ad veita einu eda fleiri fyrirteekjum staka adstod, sem er ekki bundin sérstoku verkefni, i otiltekinn

St.prp. nr. 24 (2008-2009), Innst. S. nr. 92 (2008-2009), Prop. 50 S (2009-2010), Innst. 74 S (2009-2010) og Prop. 125 S (2009—

1. Er um rikisadstod ad rada?
1.1 Rikisfjarmunir
1.2 Hugtakio fyrirteeki
EES-samningsins.

*)

tima og/eda sem nemur otiltekinni fjarhad.
9

2010).
()

&

Mal E-5/07 Private Barnehagers Landsforbund, Skyrsla EFTA-domstolsins 2004, bls. 62, 78. mgr.
Sameinud mal C-180/98 til C-184/98 Paviov, domasafn 2000, bls. I-6451, 75. mgr.
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1.3

1.3.1

1.3.2

Hagreedi sem fylgir radstofun

Til pess ad radstafanirnar geti talist rikisadstod verdur Hurtigruten ad hafa haft af peim hagradi
i peirri merkingu ad fyrirteekid hafi losnad undan gjoldum sem ad 6drum kosti hefou fallio til i
rekstri pess.

Rikio sem einkarekido markadsfyrirteeki — ahrif Linde-malsins

Stjornvold i Noregi hafa haldid pvi fram ad pau hafi stadid ad endurskodun samningsins
eins og skynsamur markadsfjarfestir og telja sig adeins hafa gert Hurtigruten kleift ad vinna
bug 4 alvarlegum fjarhagsvanda til pess ad fyrirteekid geeti haldid afram ad annast mikilvega
almannapjonustu sem ekkert annad fyrirtaeki geeti tekid ad sér med stuttum fyrirvara eda i ndinni
framtid. Med visan til pessa hafa pau talid ad Hurtigruten hafi ekki haft hagraedi af radstofununum
premur. Pessu til studnings visa stjornvold i Noregi til doms undirréttar EB i Linde-malinu (¥°).

Eftirlitsstofnun EFTA feer ekki sé0 ad tengsl séu milli malsatvika i Linde-malinu (*°) og hattsemi
rikisins 1 malinu sem er til umfjollunar i pessari akvordun.

Linde-malid vardadi nokkra samninga um einkavedingu ioOnfyrirteekis. Domstollinn komst ad
peirri nidurstddu ad greidslur til Linde AG, sem inntar voru af hendi 1 peim tilgangi ad fullnegja
skuldbindingum stjérnvalda i byskalandi samkvemt samningi vid pridja adila, vaeru edlileg
markadsvidskipti par sem stjornvold hefdu komid fram eins og skynsamir markadsfjarfestar i
markadshagkerfi, og ad studst hefdi verid vid edlilegar vidskiptaforsendur (*'). Malid vardadi
ekki endurgjald fyrir almannapjonustu 4 neinn hatt, en pad er endurgjald af pvi tagi sem innt
er af hendi samkvaemt radstofununum premur sem hér eru til athugunar. begar rikid greidir
fyrir almannapjonustu kemur pad ekki fram sem kaupandi & vérum og pjénustu a4 markadi.
Astaedan fyrir pvi, ad rikid sér sig knuid til ad hafa afskipti af markadnum med pvi ad greida
fyrir almannapjonustu, er pvert & moti su ad markadurinn er annadhvort 6fzer um ad skila pvi
sem riki0 sakist eftir eda gerir pad 4 einhvern pann hatt sem rikio telur 6fullnaegjandi. begar
um almannapjoénustu er ad rada ber ad dkvarda endurgjald fyrir hana med hlidsjon af kostnadi
vidkomandi fyrirteekis af pvi ad veita pjonustuna, en ekki med hlidsjon af pvi hvers virdi
pjonustan er rikinu.

Endurgjald fyrir almannapjonustu — markadsfjarfestareglan og Altmark-skilyrdin

Evrépudomstollinn hefur gert skyra grein fyrir pvi hvad skuli teljast rikisadstod og hvad ekki
me0 tilliti til endurgjalds fyrir almannapjonustu. Samkvemt doémaframkvemdinni, sem motadist
i Altmark-malinu, telst endurgjald rikisins fyrir almannapjonustu ekki rikisadstod, i skilningi
1. mgr. 61. gr. EES-samningsins, ef pad fullnegir 6llum peim fjérum skilyrdum sem tilgreind
eru i domnum (*?) (,,Altmark-skilyrdunum) (*3). Aftur & moéti verdur ad lita svo 4 ad radstafanir
4 vegum rikisins, sem fullnagja ekki 6llum pessum skilyrdum, hafi i for med sér rikisadstoo i
skilningi 1. mgr. 61. gr. EES-samningsins (*%).

[ undirkaflanum, sem fer hér 4 eftir, kemur fram mat Eftirlitsstofnunar EFTA 4 pvi hvort Altmark-
skilyrounum sé fullneegt ad pvi er vardar radstafanirnar prjar sem til skodunar eru.

bessu til viobotar telur Eftirlitsstofnun EFTA rétt ad nefna ad hvad sem 60ru lidur hafa stjornvold

(**) Mal T-98/00 Linde, domasafn 2002, bls. 11-3961.

(*°) Pad mal snerist um sélu opinberrar stofnunar (,, THA*), sem falin hafoi verid umsysla, endurskipulagning og einkaveeding fyrirtakja
bess sem verid hafdi Pyska alpydulydveldid, & atvinnustarfsemi Leuna Werke AG (16gadila sem var fyrirrennari Leuna-Werke
GmbH (,,LWG*)) til UCB Chemie GmbH (,,UCB*). Samningi um ba solu fylgdu nokkrir vidaukasamningar, m.a. samningur um
a0 THA og LWG skyldu selja UCB tiltekid magn af kolsyrlingi (CO) &4 markadsverdi um 10 ara skeid, med akveedi um endurnyjun
til otiltekins tima. LWG skyldi adeins heimilt ad segja samningnum upp ef annar athendingarsamningur yrdi gerdur milli UCB
og pridja adila 4 kjorum sem veeru ,,ekki dhagstedari en pau sem melt veri fyrir um i samningnum, eda ef UCB kami sér upp
eigin bunadi til CO-framleidslu. I sidarnefnda tilvikinu skyldi THA greida UCB ,,fjarfestingarstyrk® ad fjarhaed DEM 5 millj.
Samningurinn leiddi til verulegs taps fyrir THA og LWG. Par ed UCB vildi ekki koma sér upp eigin framleidslubunadi og enginn
annar framleidandi var starfandi & vidkomandi sveedi var stjornvéldum i Pyskalandi 6heimilt ad segja samningnum upp. Pau greiddu
fyrirteekinu Linde AG ad lokum DEM 9 millj. fyrir ad koma upp og starfraeekja adstodu til CO-framleidslu og taka ad sér, i stad
stjornvalda, ad afhenda UCB kolsyrling til frambudar, sja mal T-98/00 Linde, domasatn 2002, bls. 11-3961, 2.—6. mgr.

(*") Sama, 49.-50. mgr.

(*?) Mal C-280/00 Altmark Trans, ddmasafn 2003, bls. 1-7747, 89-93. mgr.

(**) Sama, 94. mgr., og mal C-451/03 Servizi Ausiliari Dottori Commercialisti, domasafn 2006, bls. 1-2941, 60. mgr.

(**) Mal C-280/00 Altmark Trans, domasafn 2003, bls. 1-7747, 94. mgr.
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1.3.3

1.3.3.1

i Noregi hvorki utskyrt 4 neinn hatt hvernig framkvamd radstafananna priggja geti talist hlidstaed
vid hegdun markadsfjarfestis né lagt fram nein gégn pvi til sonnunar ad einkafjarfestir hefdi hagad
méalum sinum med pessum hetti. I pessu tilliti tekur Eftirlitsstofnun EFTA fram ad stjornvold i
Noregi hafa adeins rett pbad i almennum ordum ad vegna bagrar fjarhagsstodu Hurtigruten (*%)
hafi radstafanirnar verid naudsynlegar til pess ad fyrirteekid geeti sinnt almannapjonustunni
afram, enda geeti stjornvoldum reynst torvelt ad finna annad fyrirtaeki til ad annast pjonustuna (ad
minnsta kosti med stuttum fyrirvara eda i ndinni framtid). Stjornvold i Noregi hafa ekki gert neina
tilraun til ad bera athafnir sinar saman vid athafnir markadsfjarfestis i einstokum atridum, heldur
adeins visad med almennum heetti til pess ad radstafanirnar prjar hafi verid sa kostur sem hafdi
minnst Utgjold i for med sér og ad samningavidradur hafi att sér stad a grundvelli upplysinga
sem legid hafi fyrir i gognunum sem notud voru vid gerd PwC-skyrslunnar. ba hafa pau lagt fram
eftira tvenns konar skyringar (BDO-skyrslurnar tveer) & pvi hvers vegna radstafanirnar prjar eigi
ekki ad teljast hafa i for med sér ofgreidslur, an pess ad bera athafnir sinar saman vid athafnir
markadsfjarfestis i einstokum atridum.

Endurgjald fyrir almannapjonustu — mat a pvi hvort Altmark-skilyrounum er fullncegt

Stjornvold i Noregi hafa haldid pvi fram ad hakkun endurgjaldsins hafi hvilt & dkvaedum
Hurtigruten-samningsins (sem gerdur hafoi verid i kjolfar utbods arid 2004) og ad Altmark-
skilyrdunum hafi verid fullnaegt. Med visan til pessa telja pau ad Hurtigruten hafi ekki haft
hagraeoi af radstéfununum premur.

Hurtigruten-samningurinn (sem var gerdur 17. desember 2004) var ekki tilkynntur Eftirlitsstofnun
EFTA og pvi hefur ekki farid fram mat & pvi hvort rikisadstod samkvemt honum fullnaegir
Altmark-skilyrdunum.

Hér fylgir & eftir mat Eftirlitsstofnunar EFTA & pvi hvort radstafanirnar prjar, sem melt er fyrir
um i vidaukasamningnum, fullneegja A/tmark-skilyrdunum.

Fjorda og annad Altmark-skilyrdid

Samkvamt fjorda Altmark-skilyrdinu verdur fyrirtaekid, sem nytur adstodarinnar, ad hafa verid
valid a grundvelli opinber utbods. Hafi petta ekki verid gert ma endurgjaldid ekki vera heerra en
sem nemur kostnadi sem fallid hefdi til hja fyrirteeki sem er neegilega vel buid atvinnutekjum til
ad veita almannapjonustuna (3°).

betta skilyrdi ber ad talka med hlidsjon af 60ru skilyrdinu, en samkvamt pvi verdur ad skilgreina
forsendurnar, sem rada utreikningi endurgjaldsins, fyrirfram og 4 hlutleegan og gagnsajan
hatt (*7).

Hurtigruten var valid til ad annast almannapjonustuna i kjolfar opinbers utbods sem fram for arid
2004 og var Hurtigruten-samningurinn gerdur i framhaldi af pvi. Breytingin a endurgjaldinu,
sem samid var um 27. oktdber 2008, atti sér stad med visan til 8. gr. Hurtigruten-samningsins.
Eftirlitsstofnun EFTA aréttar ad 8. gr. er endurskodunardkvadi sem heimilar badum adilum
a0 fara fram & vidredur um endurskodun samningsins med tilliti til sérstakra breytinga a
endurgjaldi rikisins; greinin hljodar svo [islenska pydingin gerd med hlidsjon af enskri pydingu
Eftirlitsstofnunar EFTA]:

(®) Sbr. skyringar stjornvalda i Noregi i bréfi peirra dagsettu 8. mars 2010 (skjalnr. 549465).

(36) Mal C-280/00 Altmark Trans, démasafn 2003, bls. 1-7747, 93. mgr.: ,.I fjorda lagi, og sé fyrirtakid, sem falid er ad inna af hendi
almannapjonustukvadir { tilteknu tilviki, ekki valid samkveemt reglum um opinber innkaup med pad ad markmidi ad velja bjodanda
sem sinnt getur pjonustunni med minnstum kostnadi fyrir samfélagio, skal dkveda endurgjaldid 4 grundvelli greiningar sem synir
hvada kostnad demigert fyrirtaeki, sem er vel rekid og nagilega vel buid flutningataekjum til ad geta sinnt almannapjonustunni vel,
hefdi haft af pvi ad fullnaegja kvodunum, ad teknu tilliti til tekna sem koma & méti og edlilegs hagnadar af pvi ad inna kvadirnar af
hendi.“

(37) Mal C-280/00 Altmark Trans, domasafn 2003, bls. 1-7747, 90.-91. mgr.: .. 66ru lagi verdur ad skilgreina fyrirfram og 4
hlutleegan og gagnsajan hatt paer forsendur sem rada utreikningi endurgjaldsins til pess ad fyrirteekid, sem piggur pad, njoti
ekki fjarhagslegs hagradis umfram keppinauta. Ef adildarriki greidir fyrirtaeki baetur fyrir fjarhagslegt tap an pess ad skilgreina
fyrirfram forsendurnar sem rada utreikningi slikra greidslna, i peim tilvikum pegar sidar kemur i ljos ad rekstur tiltekinnar pjonustu
samkvemt almannapjonustukvédum hafi verid ohagkvamur, telst slikt pvi fjarhagsleg radstéfun sem fellur undir hugtakid
rikisadstod i skilningi 1. mgr. 92. gr. sattmalans.
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 Ef dkvardanir hins opinbera leida til verulegra breytinga a kostnadarlioum eda mikilla
breytinga a verdi adfanga, sem oraunheeft er ad cetla ad adilar hefou getad séd fyrir, er hvorum
samningsadila um sig heimilt ad fara fram a vidredur um sérstaka leidréttingu a endurgjaldi
rikisins, breytingar a pjonustunni sem veitt er eda adrar radstafanir. Ef til slikra vidredna kemur
skal métadila gefinn kostur G ad nalgast 61l naudsynleg gogn. “ (3%)

Enda pott samid hafi verid um endurskodunardkvadid a grundvelli opinbera utbodsins litur
Eftirlitsstofnun EFTA svo 4 ad meta verdi hvort beiting pess sidar & samningstimanum geti talist
falla undir upprunalega utbodid med tilliti til fjorda Altmark-skilyrdisins.

Stjornvold i Noregi hafa greint fra pvi ad akvaedi 8. gr. s¢ hefobundid og algengt
endurskodunarakvadi og telja pau radstafanirnar prjar hafa haft i for med sér 6verulega breytingu
& Hurtigruten-samningnum par ed heekkun endurgjaldsins hafi tengst skjalfestum kostnadarauka
vegna almannapjonustunnar. Samkvamt roksemdum stjornvalda i Noregi ber pvi ad lita svo 4 ad
engar ofgreidslur hafi att sér stad heldur hafi verid komid a ad nyju jafnvaegi milli utgjalda og
kostnadar i samreemi vid samninginn, & svipadan hatt og gerst hefdi ef beitt hefoi verid akveedum
36. gr. norskra samningalaga og 60rum apekkum akvadum i norskum rétti.

Eftirlitsstofnun EFTA tekur i fyrsta lagi fram ad samkveemt almennum grundvallarreglum ttboda
verdur ad jafnadi ad fara fram nytt itbod til pess ad unnt sé ad gera umtalsverdar breytingar a
samningi (*°). A8 teknu tilliti til pess ad i pessu méli hafa ahrifin af pvi ad beita dkvadum 8. gr.
— sem heimilar endurskodun & grundvelli ,,verulegra breytinga 4 kostnadarlidum® og ,,mikilla
breytinga & verdi adfanga®“ — verid ad endurgjaldid, sem rikid innir af hendi fyrir pjonustu
Hurtigruten, hefur haekkad verulega (*°) med radstofununum premur sem melt er fyrir um i
vidaukasamningnum, litur Eftirlitsstofnun EFTA svo 4 ad svo mikil heekkun endurgjaldsins hefoi
getad gefio tilefni til pess ad auglysa nytt utbod.

Eftirlitsstofnun EFTA litur svo 4 ad hackkunin, sem vard 4 endurgjaldi rikisins med radstéfununum
premur i vidaukasamningnum, geti ekki talist falla undir upphaflega utbodid.

Pad er ekki naudsynlega afstada Eftirlitsstofnunar EFTA ad vidbotarendurgjald, sem greitt er i
samreemi endurskodunarakveaedi utbodssamnings, geti aldrei fullnaegt fjorda Altmark-skilyrdinu
og hljéti pvi ad hafa i for med sér rikisadstod. Hins vegar hattar svo til, eins og ttskyrt er hér a
eftir, ad 8. gr. hefur ekki ad geyma nein hlutleg og gagnsa vidmidunaratridi sem byggt hefur
verid 4 vi0 utreikning 4 pvi hversu hatt endurgjaldid skyldi vera samkveemt radstéfununum
premur, i samraemi vid askilnad annars Altmark-skilyrdisins.

Eftirlitsstofnun EFTA bendir 4 ad akvaeoi 8. gr. veita Hurtigruten ekki rétt til heerra endurgjalds
sem reiknad sé & grundvelli fyrirframakvedinna atrida. Pau veita fyrirtaekinu adeins rétt til ad ad
krefjast endurskodunar annadhvort i) pegar akvardanir hins opinbera leida til verulegra breytinga
4 kostnadarlidum sem oOraunhaft er ad atla ad sja hefdi matt fyrir eda ii) pegar verd adfanga
breytist mikid.

Vid petta betist ad engar dkvednar leidbeiningar er ad finna i 8. gr. um hvernig reikna skuli
vidbotarendurgjaldid. I dkvaedinu er ekki getid neinna vidmidunaratrida sem segi fyrir um til
hvada adfangalida endurskodunarakvaedid nai eda hvernig bata skuli slikan kostnad. ba er
ekki takmarkad ad neinu leyti hversu hatt vidbotarendurgjaldid getur ordid. Ef adeins er litid til
ordalags endurskodunarakvaedisins virdist sem beiting pess i reynd hljoti ad miklu leyti ad radast
af gedpottaakvorounum stjornvalda i Noregi svo og faerni adila vid samningabordid. Stjornvold
i Noregi hafa aftur & moti haldid pvi fram ad ordalag 8. gr. verdi ad tilka med hlidsjon af pvi
samhengi, peim tilgangi og pvi markmidi ad nd fram sanngjérnu jafnvaegi milli réttinda og
skyldna samningsadila (*!). P6 ad tekid sé tillit til pessara patta ma engu ad sidur sja af pvi hvernig
akveedinu hefur verid beitt i malinu, sem hér er til athugunar, sbr. umfjéllunina hér a eftir, ad pad
fullnaegir ekki askilnadi um gagnseei og hlutleegni samkvamt 60ru Altmark-skilyrdinu.

9
)
)

“H

Sja norska frumtextann i 10. nmgr.

Mal C-454/06 Pressetext Nachrichtenagentur GmbH, domasafn 2008, bls. [-4401, 59.-60. og 70. mgr.

Eftirlitsstofnun EFTA rifjar upp ad stjornvold i Noregi 16gdu fram utreikninga sem syndu ad vidbotargreidslurnar, sem samid var
um 27. oktober 2008, folu i sér hakkun um 26% fra endurgjaldinu sem kvedid er 4 um i Hurtigruten-samningnum, og batist pad
vid verdleidréttingu samkvamt gr. 6.2 1 samningnum. Sja 14. nmgr.

Bréf stjornvalda i Noregi dagsett 30. september 2010 (skjalnr. 571486), bls. 11.
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Stjornvold i Noregi hafa lagt fram peer skyringar ad pvi er vardar NOx-skattinn sérstaklega ad
nidurstada vidraednanna vid Hurtigruten hafi verid ad 90% hans skyldu endurgreidd (*?) og ad
pau hafi viljad fordast pa stoou ad Hurtigruten hefdi ekki lengur hvata til ad draga Gr losun NOx
eins og verid hefdi ef allur kostnadur vegna NOx-skatts hefdi verid endurgreiddur. Stjérnvold
i Noregi hafa p6 ekki 14tid Eftirlitsstofnun EFTA i té neinar skyringar & pvi hvada atridi liggja
utreikningnum til grundvallar. Pvert 4 méti hefur komid fram hja peim ad beiting 8. gr. racdst ad
miklu leyti af gedpottadkvordunum, eins og rada ma af peim skyringum peirra ad samberileg
akvaedi sé a0 finna i 60rum almannapjonustusamningum, svo sem peim sem gerdir hafa verid um
rekstur 4 bilferjum { tilteknum hérudum (*%), og ad samkveaemt peim dkveedum hafi fyrirteekin, sem
gera Ut bilferjur par, fengid ad fullu endurgreiddan baedi NOx-skatt og framldg i NOx-sjod (*4).

Vid petta batist ad stjornvold i Noregi hafa ekki greint Eftirlitsstofnun EFTA fra pvi vid hvada
atrioi hafi verid studst vid utreikning & i) almennu endurgjaldi (ad fjarhaed NOK 66 millj.) og
ii) feekkun skipa sem skylt er ad hafa i siglingum samkvaemt almannapjonustusamningnum
(en hagradid af peirri fackkun er metid NOK 3,6 millj. 4 timabilinu 16. névember 2008 til
31. desember 2008 og NOK 7,7 millj. & timabilinu 1. januar 2009 til 31. mars 2009). bess i
stad visudu stjornvold upphaflega til bagrar fjarhagsstédu Hurtigruten (*°) og gagnanna sem
notud voru vid gerd PwC-skyrslunnar og voru grundvollur peirra umfangsmiklu vidreedna sem
leiddu til pess ad stjornvold sampykktu ad inna af hendi viobotargreidslur til pess ad tryggja
a0 almannapjonustan yrdi veitt afram, en su akvordun var s6gd byggjast a vidskiptaforsendum
og auknum kostnadi vid ad veita pjonustuna. Eftir petta hafa stjornvold i Noregi adeins sent
Eftirlitsstofnun EFTA tvaer skyrslur, sem BDO Noraudit tok saman ad peirra beidni, til pess ad
rokstydja eftira ad radstafanirnar prjar hafi ekki leitt til ofgreidslna. bad er aftur & moti afstada
Eftirlitsstofnunar EFTA, ondvert vid alit stjornvalda i Noregi, ad skyrslurnar prjar bendi til
pess ad radstafanirnar prjar hafi i reynd leitt til ofgreidslna — i peim skilningi ad endurgjaldid
takmarkist ekki vid aukinn kostnad vid ad veita almannapjonustuna — og ad i peim komi ekki fram
hvada atridi hafi radid akvordun pess kostnadar (4°).

AQ auki virdist sidari skyrslan fra BDO Noraudit vera byggd a peirri forsendu ad bacta megi allan
kostnadarauka, sem rekja ma til almannapjonustunnar, med vidbotarendurgjaldi samkveemt 8. gr.,
6had pvi hvort um er ad reeda verulegar breytingar sem raunheeft er ad atla ad sja hefdi matt fyrir
(eda pvi hvort skilyrdum 8. gr. er fullnaegt ad 6dru leyti).

AQ bvi er vardar haekkun eldsneytiskostnadar var leidréttingarakveedi pegar ad finna i Hurtigruten-
samningnum (gr. 6-2). Eftirlitsstofnun EFTA telur edlilegt ad alykta ad hugsanlegir patttakendur
i Gtbodinu hafi vanst pess ad petta dkvaedi yrdi notad til ad takast 4 vio afleidingar hackkandi
eldsneytisverds. Eldsneytisverd er mikilvegur utgjaldalidur i rekstri fyrirtaekja sem gera Ut
skemmtiferdaskip og ferjur og Eftirlitsstofnun EFTA telur pvi vist ad fyrirteeki i pessari grein geri
a0 jafnadi radstafanir til pess ad fordast 6hoflega fjarhagslega aheettu vegna verdsveiflna. bad er
svo stadreynd ad Hurtigruten beitti ad nokkru leyti dhattuvornum vegna eldsneytiskaupa sinna.
Stjornvold i Noregi kusu ad taka ekki tillit til pessa en foru pa leid ad haekka greidslur & grundvelli
endurskodunarakveadisins i 8. gr.

Med visan til pess, sem hér hefur verid rakid, er pad afstada Eftirlitsstofnunar EFTA ad
fyrirliggjandi upplysingar um hvernig 8. gr. hefur verid beitt i reynd syni ad akvaedio sé ekki
nagilega gagnsatt og hlutlegt, og telur stofnunin afar dsennilegt ad nokkurt markadsfyrirtaeki
hefoi getad séd pad fyrir ad 8. gr. yrdi beitt &4 pennan hatt.

Samkvaemt fjorda Altmark-skilyrdinu ber ad fara pannig ad, ef titbod er ekki haldid, ad dkveda
hversu hatt endurgjaldid parf ad vera a grundvelli pess kostnadar sem demigert fyrirteki, sem er
vel rekid og naegilega vel blid flutningataekjum til ad geta sinnt almannapjonustunni vel, hefoi
haft af pvi ad fullnaegja kvodunum, ad teknu tilliti til tekna sem koma &4 méti og edlilegs hagnadar
af pvi ad inna kvadirnar af hendi. Stjornvold i Noregi hafa ekki lagt fram neinar paer upplysingar

*)

*)
*9
*)
*9

b.e. greidsla Hurtigruten a NOx-skatti/framlogum i NOx-sjod ad fradregnum peim hluta gjaldanna sem tengist rekstrinum i
Geirangursfirdi.

Tolvubréf stjornvalda i Noregi dagsett 15. april 2011 (skjalnr. 595326) og 6. mai 2011 (skjalnr. 597151).

Tolvubréf stjornvalda i Noregi dagsett 6. mai 2011 (skjalnr. 597151).

Eins og fram kemur af upplysingum sem stjornvold i Noregi sendu i bréfi dagsettu 8. mars 2010 (skjalnr. 549465).

Sja undirkafla I1.3.2 hér a eftir.
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sem bent gatu til pess ad fullnagt sé askilnadi fjorda Altmark-skilyrdisins um ,,skilvirkni* (*7).
bvert & moti virdast skyrslurnar, sem Eftirlitsstofnun EFTA fékk sendar, benda til pess ad
Hurtigruten hafi fengid of haar greidslur fyrir ad sinna almannapjonustunni (*%). Eftirlitsstofnun
EFTA getur pvi ekki fallist 4 ad radstafanirnar prjar fullnaegi fjorda Altmark-skilyrdinu.

Nidurstada Eftirlitsstofnunar EFTA er pvi st, me0 visan til pess sem rakid hefur verid, ad 60ru
Altmark-skilyrdinu sé ekki fullnaegt. Jafnframt er pad nidurstada stofnunarinnar ad med hlidsjon
af pvi hvernig akveedi 8. gr. hefur verid beitt og af nidurstodu endurskodunarinnar arid 2008
(radstafanirnar prjar) verdi ekki 1itid svo a4 ad vidaukasamningurinn, sem par af leiddi, falli undir
tbo0id samkvaemt askilnadi fjorda Altmark-skilyrdisins. Pa hafa stjornvold i Noregi ekki synt
fram 4 ad fullnaegt hafi verid askilnadi um ,skilvirkni“ samkvemt fjorda Altmark-skilyrdinu.
Nidurstada Eftirlitsstofnunar EFTA er pvi su a0 fjorda Altmark-skilyrdinu sé ekki heldur fullnsegt
i malinu sem hér er til athugunar.

bridja Altmark-skilyrdid

Pridja skilyrdio felur i sér askilnad um ad ekki sé greitt endurgjald umfram kostnadinn sem
fylgir pvi ad sinna almannapjoénustunni, ad fradregnum tekjum sem innheimtast i tengslum vid
bjénustuna (p6 ad inn 1 endurgjaldid megi taka edlilegan hagnad) (*).

Hurtigruten rekur starfsemi i abataskyni sem fellur ekki undir almannapjonustuhlutverkid og
ma bar nefna farpegaflutninga & skemmtiferdaskipum fyrirteekisins. Pridja Altmark-skilyrdid
verdur ad tulka med hlidsjon af almennum sjonarmidum um kostnadarskiptingu eins og lyst
er, til ad mynda, 1 démi i Chronopost-malinu (*°). betta merkir ad pegar pannig stendur & ad
fyrirtaeki reka starfsemi i abataskyni samhlida almannapjonustu verdur ad fella haefilegan hluti af
sameiginlegum fastakostnadi 4 pa starfsemi (°!).

Réda ma af skyrslunum, sem stjornvold i Noregi hafa lagt fram, ad med radstéfununum premur
hafi ekki adeins verid baettur kostnadarauki vegna almannapjonustunnar heldur einnig kostnadur
vegna starfsemi sem féll ekki undir almannapjonustuhlutverkid (°2). Vid petta beetist ad af sidari
BDO-skyrslunni virdist mega rada ad radstafanirnar prjar hafi einnig beett kostnadarauka sem {6l
ekki i sér mikla breytingu sem 6raunhaft er ad @tla ad sja hefdi matt fyrir (p.e. kostnadurinn, sem
bettur var i reynd, var ekki ad 6llu leyti kostnadur sem heimilt var ad bata samkvaemt 8. gr.) (*).

Pa hefur Hurtigruten ekki vidhaft fjarhagslegan adskilnad vegna almannapjonustunnar annars
vegar og starfsemi, sem fellur ekki undir almannapjonustuhlutverkid, hins vegar (°*) og
utreikningur & endurgjaldi samkveemt radstéfununum premur virdist byggdur annadhvort i) &
peirri forsendu ad rekstur almannapjoénustunnar eigi ad mestu eda 6llu leyti ad standa undir peim
fastakostnadi sem er sameiginlegur rekstri almannapjonustunnar og pjonustu sem fellur ekki
undir almannapjonustuhlutverkid, eda ii) a peirri forsendu ad Oparft sé ad gera greinarmun a
almannapjonustunni og pjonustu sem fellur ekki undir almannapjoénustuhlutverkid og ad heimilt
sé¢ ad veita adstod i pvi skyni ad gera alla starfsemi Hurtigruten ardObaera (p.e. badi rekstur
almannapjonustunnar og pjonustu sem fellur ekki undir almannapjonustuhlutverkid) (°%). Pannig
er ekkert gert til pess ad fella haefilega storan hluta af sameiginlegum fastakostnadi a starfsemi
sem rekin er i abataskyni, pannig ad sa hluti sé dreginn fra pegar endurgjald rikisins fyrir
pjonustuna er akvedid.

(*) b.e. ad dkveda skuli ,,hversu hatt endurgjaldid parf ad vera 4 grundvelli greiningar sem synir hvada kostnad demigert fyrirtaeki,
sem er vel rekid og nagilega vel bhid flutningateekjum til ad geta sinnt almannapjonustunni vel, hefoi haft af pvi ad fullnaegja
kvodunum, ad teknu tilliti til tekna sem koma & moéti og edlilegs hagnadar af pvi ad inna kvadirnar af hendi.”

(**) Sja undirkafla 11.3.2 hér 4 eftir.

(*%) Mal C-280/00 Altmark Trans, démasafn 2003, bls. I-7747, 92. mgr. ,,{ pridja lagi ma endurgjaldid ekki vera heerra en svo ad nagi til
ad meta, ad fullu eda ad hluta, kostnadi af pvi ad fullnzgja almannapjonustukvédunum, ad teknu tilliti til tekna sem koma & moti
og edlilegs hagnadar. Naudsynlegt er ad setja skilyrdi pessarar gerdar til pess ad tryggja ad fyrirtaekid, sem faer endurgjaldid greitt,
njoti ekki vid pad hagradis sem raskar eda er til pess fallid ad raska samkeppni med pvi ad styrkja samkeppnisstodu fyrirtaekisins.

(*%) Sameinud mal C-83/01 P, C-93/01 P og C-94/01 P Chronopost, domasafn 2003, bls. 1-6993.

(") Sama, 40. mgr.

(*?) Sja undirkafla 1.5.1 hér 4 eftir.

(** Sja undirkafla 1.2.4 hér 4 undan.

(**) Sja fyrri tilvisun.

(*%) Sja undirkafla 11.3.2 par sem gefnar eru upp fleiri tilvisanir.
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1.4

Eins og utskyrt er i hinu itarlegra mati undirkafla I1.3.2 hér & eftir (sem fjallar um hugsanlegar
ofgreidslur) er afstada Eftirlitsstofnunar EFTA su, med visan til pess ad vidunandi fjarhagslegum
aoskilnaoi hefur ekki verid sinnt og ad radstafanirnar fullnegja ekki ofangreindum skilyrdum —
einkum 4 pann hatt ad byggt er 4 aetludum télum sem samsvara ekki raunverulegum kostnadar-
og tekjutélum, sem po eru pekktar — ad pridja Altmark-skilyrdinu sé ekki fullnegt i pessu tilviki.

Altmark-skilyrdin — nidurstada

Sokum pess ad premur hinna fjégurra A/tmark-skilyrda er ekki fullnegt, og ad negilegt er ad
einu peirra sé ekki fullneegt til pess ad endurgjald rikisins fyrir veitta almannapjonustu teljist
vera rikisadstod, er ekki unnt ad lita svo & ad radstafanirnar prjar leidi ekki til hagraedis fyrir
Hurtigruten i skilningi 61. gr. EES-samningsins.

Radstafanirnar sérteekar i edli sinu

Radstafanirnar verda ad vera sérteekar i peim skilningi ad peer ivilni ,,dkvednum fyrirtekjum eda
framleidslu dkvedinna vara“. Fjarhagslegt hagradi telst hafa verid veitt med sértekum hetti
pegar nidurstadan er si ad vidkomandi radstéfun tekur ekki til allra fyrirteekja i EES-riki med
almennum heetti (6).

Eftirlitsstofnun EFTA litur svo 4 ad radstafanirnar prjar hafi leitt til haekkunar & greioslum rikisins
til Hurtigruten og séu nidurstada samningavidraeedna vid pad fyrirteki eitt. Hurtigruten var eina
fyrirteeki® sem atti pess kost a0 semja um haekkad endurgjald fyrir pjonustuna, enda var pad eina
fyrirteekid sem annadist hana. Nidurstada Eftirlitsstofnunar EFTA er pvi st ad Hurtigruten njoti
hagraedis af radstéfununum premur med sérteekum haetti.

A pvi er vardar endurgreidslu NOx-skatts og framlaga i NOx-sj60 hafa stjornvold i Noregi hins
vegar afhent stofnuninni nanari upplysingar um hver framkvaemdin hefur verid vid endurgreidslu
slikra gjalda pegar um raedir fyrirteeki sem sinna almannapjonustu. Komid hefur fram ad
stjornvold i Noregi telji endurgreidslurnar ekki sérteekar par €d ,,sams konar endurgreidslur renna
til allra fyrirtekja sem annast farpegaflutninga a sjé og luta almannapjonustukvodum [...] oll
onnur flutningapjonusta, sem fer fram vid sambcerileg skilyrdi, nytur sému medferdar. Til slikrar
Sflutningapjonustu teljast aeetlunarferdir bilferja a landsvisu og innanhérads.« (°7)

Eftir ad NOx-skatturinn var tekinn upp hefur framkvamd stjornvalda i Noregi verid samkvamt
peirri venju ad endurgreida NOx-skatt og framlog i NOx-sj6d ad fullu peim flutningafyrirteekjum
sem luta almannapjonustukvodum, ad pvi leyti sem gjéldin tengdust slikum kvodum (%8). 1 tilviki
Hurtigruten akvadu stjornvold i Noregi hins vegar ad takmarka endurgreidsluna vid fjarhaed
sem var talin nema 90% af peim greidslum NOx-skatts og framlaga i NOx-sj6d sem tengdust
almannapjonustukvodinni. Ekki var talid eskilegt a0 endurgreida NOx-skattinn ad fullu sékum
bess ad Hurtigruten hefdi pa ekki hvata til ad minnka losun (*°).

Radstafanir i skattamalum hafa verid taldar osérteekar samkvaemt nidurstodoum doémstélanna,
enda pott tiltekin fyrirteeki hafi af peim hagraedi, pegar unnt hefur verid ad réttleta paer med
visan til edlis og almennrar tilhdgunar heildarkerfisins sem paer falla undir (°°). I malinu
Adria-Wien Pipeline (°') tok Evropudomstollinn til umfjdllunar austurriskt kerfi par sem
umhverfisskattur vegna orkunotkunar var lagdur a 61l fyrirteeki, en fyrirteeki i framleidsluidnadi
attu rétt a endurgreidslu ad hluta til. Pjonustufyrirtaeki attu ekki rétt & sams konar endurgreidslu.
Agreiningurinn snerist um pad hvort endurgreidslur til framleidslufyrirtakja varu rikisadstod.
Evropudomstollinn taldi ekki unnt ad réttleta endurgreidslurnar med visan til edlis eda
almennrar tilhdgunar kerfisins s6kum pess ad nattiruverndarsjonarmid, sem lagju landslogum
til grundvallar, geetu ekki réttleett mismunandi medferd orkunotkunar eftir pvi hvort um veeri ad

(%) Mal C-256/97 Déménagements-Manutention Transport SA, domasafn 1999, bls. I-3913, 27. mgr.

(*7) Bréf stjornvalda i Noregi dagsett 30. september 2010 (skjalnr. 571786), bls. 14.

(*%) Bréf samgdnguraduneytisins til Neringslivets Hovedorganisasjon dagsett 13. mai 2008 (skjalnr. 595326) og tdlvubréf stjornvalda
i Noregi dagsett 3. mai 2011 (skjalnr. 596802).

(*°) Tolvubréf stjornvalda i Noregi dagsett 6. mai 2011 (skjalnr. 597151).

(%) Sameinud mal E-4/10, E-6/10 og E-7/10 Furstademio Liechtenstein o.fl. gegn Efiirlitsstofnun EFTA (Stjtid. ESB C 294, 6.10.2011,
og EES-vidbeaetir nr. 53, 6.10.2011), 87. mgr., og mal C-143/99 Adria-Wien Pipeline, domasafn 2001, bls. I-3913, 41. mgr.

(°") Mal C-143/99 Adria-Wien Pipeline, domasafn 2001, bls. 1-3913.



Nr. 37/16

EES-vidbetir vid Stjornartidindi Evropusambandsins

5.7.2012

L5

reeda pjonustufyrirteeki eda fyrirteeki i framleidsluionadi. Domstollinn s16 pvi fostu ad jafnmikill
umhverfisskadi fylgdi orkunotkun i badum pessum greinum (°2).

Svipud rok eiga vid i malinu sem hér er til umfjollunar. Tilgangur NOx-skatts er ad minnka losun
NOx (%%). Alitamalid er hvort réttlaeta megi endurgreidslu NOx-skatts og framlaga | NOx-sj6d,
sem fyrirtaeki sem veita almannapjonustu hafa greitt, me0 visan til edlis eda almennrar tilhdgunar
kerfisins sem liggur NOx-skattinum til grundvallar. Kerfi NOx-skatts hefur pad markmid ad
hvetja fyrirtaeeki til ad minnka losun NOx og draga pannig Gr mengun. betta sjonarmid, sem er
grundvollur NOx-skattsins, réttleetir ekki mismunandi medferd fyrirteekja eftir pvi hvort pau
sinna almannapjonustu eda ekki. Losun NOx fylgir sami umhverfisskadi hja fyrirtekjum sem
sinna almannapjonustu. Jafnvel pott réttleeta meetti pessa mismunun & grundvelli hugsunarinnar
a0 baki kerfis NOx-skatts leysir Hurtigruten almannapjonustukvadir af hendi samhlida starfsemi
sem rekin er i abataskyni og ekki hefur verid hugad ad fullnaegjandi fjarhagslegum adskilnadi
milli pessara tveggja tegunda starfsemi i tengslum vid endurgreidslu NOx-skatts og framlaga i
NOx-5j6d (*4).

Nidurstada Eftirlitsstofnunar EFTA getur pvi adeins verid s ad pad sé sértek radstéfun ad
bata Hurtigruten 90% af greiddum NOx-skatti og framlogum i NOx-sj60, sokum pess ad onnur
fyrirteeki, sem annast samberilega flutningapjonustu en veita ekki almannapjonustu, purfa ad bera
kostnad vegna NOx-skatts og framlaga i NOx-sj60 ad fullu.

Nidurstada Eftirlitsstofnunar EFTA er pannig su ad Hurtigruten njoti hagraedis af radstéfununum
premur med sértaekum heetti.

Roskun samkeppni og ahrif a vioskipti milli samningsadila

begar fjarhagsadstod styrkir stodu fyrirtaekis gagnvart 60rum fyrirtakjum sem keppa um vidskipti
milli EES-rikja verdur ad lita svo 4 ad hin sidarnefndu hafi ordid fyrir ahrifum af peirri adstod (°%).

Eins og synt hefur verid fram & hér 4 undan nytur Hurtigruten fjarhagslegs hagredis af
radstéfununum premur med sérteekum heetti. Sjoflutningar innanlands (gestaflutningar 4 sjo),
sem er markadurinn sem Hurtigruten starfar 4, voru felldir undir frjalsa samkeppni & Evropska
efnahagssvadinu arid 1998 (°°). Hurtigruten starfar einnig 4 svidi ferdapjonustu, einkum
med frambodi & skemmtisiglingum/hringferdum med strondum Noregs. Adrar utgerdir bjoda
einnig skemmtisiglingar 4 sému leidum med norsku strondinni (¢7). P4 stundar Hurtigruten
skemmtisiglingar & ymsum leidum i nokkrum Evropurikjum.

Af pessum sokum er pad nidurstada Eftirlitsstofnunar EFTA ad endurgjaldid, sem rennur til
Hurtigruten, sé til pess fallid ad raska samkeppni og hafa ahrif 4 vidskipti milli EES-rikjanna.

Malsmeodferdarreglur

Eftirfarandi akveedi er a0 finna i 3. mgr. 1. gr. I. hluta bokunar 3: ,,Tilkynna skal [E]ftirlitsstofnun
EFTA um dcetlanir um ad veita eda breyta adstod pannig ad henni gefist negur timi til
athugasemda. [...] Hlutadeigandi riki skal ekki gera fyrirhugadar rddstafanir fyrr en endanleg
nidurstada liggur fyrir.

Eftirlitsstofnun EFTA barst ekki tilkynning um radstafanirnar prjar fra stjornvéldum i Noregi.
Stofnunin alyktar pvi ad stjornvold i Noregi hafi ekki fullnaegt peirri tilkynningaskyldu sem
kvedid er 4 um i 3. mgr. 1. gr. 1. hluta bokunar 3.

®)
©)

()
)
()
N

Mal C-143/99 Adria-Wien Pipeline, ddmasafn 2001, bls. 1-3913, 49.—53. mgr.

Sja undirkafla 1.2.1 { akvordun Eftirlitsstofnunar EFTA 501/08/COL um ad heimila dkveedi um NOx-sj6d, sem hefur verid birt 4
vefnum: http://www.eftasurv.int/?1=1&showLinkID=14653&1=1.

Sja undirkafla I1.3.2 hér a eftir.

Mal 730/79 Philip Morris, ddomasafn 1989, bls. 2671, 11. mgr.

Stjtid. EB L 30, 5.2.1998, akvordunin felld inn i EES-samninginn sem lidur 53a i XIII. vidauka.

M.a. Seabourn Cruise Line Limited og Silversea Cruises Ltd.
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3.1

Samrymist adstodin gildandi reglum?

Stjornvold 1 Noregi halda fram peirri skodun, med visan til 2. mgr. 59. gr. EES-samningsins, ad
radstafanirnar eigi ad teljast naudsynlegt endurgjald fyrir ad fullnaegja kvod um almannapjonustu
i samremi vid leidbeinandi reglur Eftirlitsstofnunar EFTA um adstod 4 svidi sjoflutninga og
almenn sjonarmid um endurgjald fyrir almannapjonustu. bau hafa ennfremur visad til staflidar c)
i 3. mgr. 61. gr. og haldid pvi fram ad radstafanirnar, sem hér eru til athugunar, geti talist
samrymanlegar EES-samningnum sem radstafanir vegna endurskipulagningar i samraemi vid
leidbeinandi reglur um bjérgun og endurskipulagningar.

Hér fer & eftir mat Eftirlitsstofnunar EFTA 4 pvi hvort adstodin getur talist samrymanleg
framkvemd EES-samningsins sem endurgjald fyrir almannapjénustu med visan til 2. mgr. 59. gr.
samningsins og sem bjorgunar- og endurskipulagningarradstofun, eda ,,neydarradstofun®, med
visan til 3. mgr. 61. gr. samningsins.

Lagagrundvollur mats d rikisadstod sem veitt er sem endurgjald fyrir ad sinna almannapjonustu
i sjoflutningum

bad leidir af dkvaeedum 4. gr. reglugerdarinnar um gestaflutninga 4 sj6 og 9. undirkafla leidbeinandi
reglna Eftirlitsstofnunar EFTA um adstod 4 svidi sjoflutninga ad stjérnvoldum i EFTA-rikjunum
er heimilt ad leggja 4 kvadir um almannapjonustu eda gera almannapjonustusamninga vegna
tiltekinna tegunda sjoflutninga ad pvi tilskildu ad endurgjald, sem greitt er fyrir slika pjonustu, sé
i samraemi vid reglur EES-samningsins og gildandi malsmedferd 4 svidi rikisadstodar.

Akvadi 2. mgr. 59. gr. EES-samningsins hljédar svo:

-Reglur samnings pessa, einkum reglurnar um samkeppni, gilda um fyrirteki sem falio er ad veita
Dbjonustu er hefur almenna efnahagslega pydingu eda eru i edli sinu fiaroflunareinkasélur, ad pvi
marki sem beiting peirra kemur ekki i veg fyrir ad pau geti ad l6gum eda i raun leyst af hendi
Dbau sérstoku verkefni sem peim eru falin. Proun vidskipta ma ekki raska i peim mceli ad pad strioi
gegn hagsmunum samningsadilanna.*

Eftirlitsstofnun EFTA bendir & ad enda pott leidbeinandi reglur stofnunarinnar um rikisadstod sem
er folgin i endurgjaldi fyrir almannapjonustu gildi ekki gagnvart flutningastarfsemi (°%) Iysa peer
reglur (,,leidbeinandi reglur um endurgjald fyrir almannapjonustu) ad verulegu leyti almennum
meginsjénarmidum um endurgjald fyrir almannapjonustu. I pvi sem hér fer 4 eftir verdur adeins
visad til leidbeinandi reglna um endurgjald fyrir almannapjonustu ad pvi leyti sem par byggjast
4 slikum almennum meginsjonarmidum.

Til pess ad rikisadstod geti talist endurgjald fyrir almannapjonustu, af pvi tagi sem er
samrymanlegt framkvemd EES-samningsins med visan til 2. mgr. 59. gr. samningsins, verdur
i fyrsta lagi ad vera um ad rada pjonustu sem hefur almenna efnahagslega pydingu. I 66ru
lagi verdur viokomandi adildarriki ad hafa falid hlutadeigandi fyrirteeki pad hlutverk ad sinna
pjonustunni. T pridja lagi verdur fjarhaed endurgjaldsins ad radast af gagnsejum adferdum (%)
og sjonarmidum um medalhof (%) i peim skilningi ad endurgjaldid ma ekki vera herra en
naudsynlegt er (') til ad standa undir kostnadi vid ad leysa almannapjonustukvadirnar af hendi,
ad vidbattum edlilegum hagnadi (7).

[ akvorduninni um ad hefja formlega rannsokn dré Eftirlitsstofnun EFTA ekki i efa ad fyrstu
tveimur skilyrdunum veeri fullnegt (7). Stofnunin telur aftur 4 moti ad af peim upplysingum,
sem stjornvold i Noregi hafa 14tid i té, verdi ekki radid ad pridja skilyrdinu sé fullnaegt. Astzeda
er til ad itreka i upphafi ad Hurtigruten-samningurinn byggdist 4 nidurstddu opinbers tbods.

)
©)

)
()
Q)
(@)

Sbr. 3. mgr. leidbeinandi reglnanna.

Sbr. undirkafla 2.2 { leidbeinandi reglum Eftirlitsstofnunar EFTA um sj6flutninga: ,,Rikisadstod skal jafnan takmarkast vid pad sem
naudsynlegt er til ad na settum markmidum og hin skal veitt samkvamt gagnsejum adferdum.*

Sbr. akvardanir framkvamdastjornarinnar i malum N 62/2005 (italia), 46. mgr., og N 265/2006 ([talia), 48. mgr.

Sbr. undirkafla 2.2 i leidbeinandi reglum Eftirlitsstofnunar EFTA um sjoflutninga.

Sbr. undirkafla 2.4 i leidbeinandi reglum um endurgjald fyrir almannapjonustu.

Sbr. undirkafla II.3 i akvordun 325/10/COL.



Nr. 37/18

EES-vidbetir vid Stjornartidindi Evropusambandsins

5.7.2012

3.2

3.2.1

Visa ma til pess ad i almennum atridum er venjulega unnt ad tryggja med vel utfaerou Gtbodi
a0 samningurinn, sem gerdur er i kjolfar pess, hafi enga adstod i for med sér. Opinber yfirvold
verda vid vissar adstadur ad geta sagt upp almannapjonustusamningum, sem gerdir hafa verid i
kjolfar Gtbods, og gera i stad peirra nyja almannapjénustusamninga sem byggjast 4 rikisadstod.
malinu, sem hér er til umfj6llunar, foru stjornvold i Noregi po ekki pessa leid. Eins og pegar hefur
komid fram var endurgjaldid, sem greitt var i samrami vid radstafanirnar prjar, ekki akvedid a
gagnsajan hatt fyrir tilstudlan utbods heldur var pad nidurstada tvihlida vidradna sem foru fram
nokkrum arum eftir ad samningurinn var gerour.

begar stjornvold i Noregi veita adstod, sem er folgin i endurgjaldi fyrir almannapjonustu,
verda pau ad tryggja ad adstodin sé samrymanleg reglum um slika adstod. Mikilvagt atridi
er ad hafi fyrirteekid, sem nytur adstodar, med hondum starfsemi i abataskyni sem fellur ekki
undir almannapjonustuhlutverkid verdur ad fella & pa starfsemi heefilega storan hluta pess
fastakostnadar sem er sameiginlegur bAdum pessum tegundum rekstrar (7).

Fjarhceo endurgjalds sem greitt er fyrir almannapjonustu

Samkvamt peim skyringum, sem stjornvold i Noregi hafa lagt fram, var radstéfununum premur
etlad ad baeta Hurtigruten: i) nyja kostnadarlidi sem hlutust af upptoku NOx-skatts og tengdust
rekstri almannapjonustunnar og ii) almenna hekkun & verdi adfanga sem tengdust rekstri
almannapjonustunnar. Eftirlitsstofnun EFTA telur ad ekki sé unnt ad rada af adferd stjornvalda
i Noregi vid kostnadarskiptingu ad radstafanirnar prjar hafi ekki i for med sér ofgreidslur vegna
almannapjonustunnar.

Osamreemi ad pvi er vardar medferd sameiginlegs fastakostnadar

begar pannig stendur & ad fyrirteeki reka starfsemi i dbataskyni samhlida almannapjonustunni
verdur ad fella heefilega storan hluta af sameiginlegum fastakostnadi 4 pa starfsemi (7°). Um petta
segir i leidbeinandi reglum um endurgjald fyrir almannapjénustu:

,, Til utgjalda sem taka skal til greina teljast 61l utgjold sem leidir af rekstri pjonustunnar sem
hefur almenna efnahagslega pydingu. Stundi fyrirteekio ekki adra starfsemi en pjonustuna sem
hefur almenna efnahagslega pydingu er heimilt ad taka 61l utgjold pess til greina. Ef fyrirtekio
rekur adra starfsemi en pjonustuna sem hefur almenna efnahagslega pydingu er adeins heimilt
ad taka til greina utgjold sem tengjast pjonustunni sem hefur almenna efnahagslega pydingu. Til
utgjalda vegna pjonustunnar sem hefur almenna efnahagslega pydingu md telja allan breytilegan
kostnad sem fylgir pvi ad veita pjonustuna, heefilegan hluta af fostum sameiginlegum kostnadi
sem fellur til beedi vegna pjonustunnar, sem hefur almenna efnahagslega pydingu, og annarrar
starfsemi og edlilega avoxtun eiginfjar sem lagt hefur verid til pjonustunnar sem hefur almenna
efnahagslega pyodingu. “ (’°)

Frapessari reglu ma adeins vikja i undantekningartilvikum; i leidbeinandi reglum Eftirlitsstofnunar
EFTA um beitingu rikisadstodarreglna gagnvart rekstri utvarpspjonustu i almannapagu kemur
fram ad ekki sé skylt ad skipta sameiginlegum kostnadi milli starfsemi, sem telst til
almannapjonustu, og annarrar starfsemi pegar ekki er ,,raunheeft ad vidhafa slika skiptingu (77).
[ peim tilvikum verdur p6 ad radstafa til almannapjonustunnar hreinum hagnadi af allri starfsemi
sem fellur ekki undir almannapjonustuhlutverkid en deilir kostnadi med almannapjonustunni (7%).
Eftirlitsstofnun EFTA feer ekki sé0 ad stada Hurtigruten sé undantekningartilvik af pessu
tagi. Enda pott halda megi pvi fram ad ekki sé avallt hlaupido ad pvi ad skipta sameiginlegum
fastakostnadi vegna starfsemi Hurtigruten eftir pvi hvort su starfsemi fer fram innan eda utan
almannapjonustuhlutverksins er slik skipting engu ad sidur framkvemanleg, m.a. med visan til
tekna sem eiga uppsprettu sina i veltu 4 hvoru svidi um sig (7).

(") Sbr. sameinud mal C-83/01 P, C-93/01 P og C-94/01 P Chronopost, ddmasafn 2003, bls. 1-6993, 40. mgr. Sbr. einnig 15. mgr.
leidbeinandi reglna um endurgjald fyrir almannapjonustu.

() Sbr. sameinud mal C-83/01 P, C-93/01 P og C-94/01 P Chronopost, ddmasafn 2003, bls. 1-6993, 40. mgr.

(7%) Fyrstu fjorir malslidir 15. mgr. leidbeinandi reglna um endurgjald fyrir almannapjonustu.

(") Sbr. 66.—67. mgr. leidbeinandi reglna Eftirlitsstofnunar EFTA um beitingu rikisadstodarreglna gagnvart rekstri Gtvarpspjonustu i
almannabagu, sja Stjtid. ESB L 124, 11.5.2012, bls. 40, og EES-vidbzti nr. 26, 11.5.2012, bls. 1, sja einnig eftirfarandi sl63: http:/
www.eftasurv.int/media/state-aid-guidelines/Part-IV---The-application-of-the-state-aid-rules-to-public-service-broadcasting.pdf.

(’®) Sama, 67. mgr.

(") Pad var adferdin sem Domstollinn sampykkti i méli T-106/95 Fédération frangaise des sociétés d’assurances (FFSA) gegn
framkveemdastjorn, domasafn 1997, bls. 11-229, 105. mgr.


http://www.eftasurv.int/media/state-aid-guidelines/Part-IV---The-application-of-the-state-aid-rules-to-public-service-broadcasting.pdf
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Me0 visan til pessa er pad nidurstada Eftirlitsstofnunar EFTA ad almenn kostnadarskiptingarregla
eigi vid 1 pessu tilviki. Stofnunin getur pvi ekki sampykkt nalgunina sem liggur til grundvallar
pridju adferdinni i PwC-skyrslunni og byggist & pvi ad gera engan greinarmun 4 almannapjonustu
Hurtigruten og peirri starfsemi fyrirteekisins sem rekin er i abataskyni.

Enda pott Hurtigruten hafi med hondum starfsemi sem fellur ekki undir almannapjonustuhlutverkid
er ekki tekid tillit til pess med samreemdum heetti i skyrslunum premur ad a starfsemi, sem rekin
er i abataskyni, verdur ad fella hefilega storan hluta af fastakostnadi sem er sameiginlegur
almannapjonustunni og starfseminni sem fram fer i dbataskyni, til samreemis vid ofangreinda
domaframkvaemd.

[ skyrslunum eru ymsar tegundir sliks kostnadar felldar ad 6llu leyti 4 almannapjonustuna (m.a.
hafnagjold, vidhald, eldsneyti (ad fradreginni notkun vegna starfsemi i Geirangursfirdi)) og enda
pott almannapjonustustarfsemin sé ekki latin bera annan sameiginlegan fastakostnad ad fullu
virdist slikum kostnadi ekki vera skipt i samraemi vid hlutfall starfsemi sem fram fer samkvamt
almannapjonustukvodum annars vegar og starfsemi sem rekin er i abataskyni hins vegar
(almannapjonustustarfsemin er latin bera 90% af NOx-kostnadi sem tengist eldsneytisnotkun) (%°).

bar 0 stadid hefur verid rangt ad skiptingu sameiginlegs fastakostnadar getur Eftirlitsstofnun
EFTA ekki tekid undir pad ad fyrstu tvaer adferdir PwC-skyrslunnar eda BDO-skyrslurnar syni ad
radstafanirnar prjar hafi ekki leitt til of harra greidslna fyrir almannapjonustuna.

Me0 visan til pess 6samremis, sem einkennir medferd sameiginlegs fastakostnadar og lyst er hér
4 undan, eru nidurstodur Eftirlitsstofnunar EFTA 1 stuttu mali & pa leid ad engin hinna priggja
ao0ferda, sem lyst er i PwC-skyrslunni, og hvorug adferdin, sem lyst er i BDO-skyrslunum tveimur,
hafi i for med sér ad sameiginlegum kostnadi sé skipt & fullnaegjandi hatt milli almannapjonustu
og starfsemi sem rekin er i abataskyni, pannig ad adeins sé tekid tillit til kostnadar sem tengist
pjonustunni sem hefur almanna efnahagslega pydingu. bvi hefur ekki verid synt fram & ad
radstafanirnar prjar leidi ekki til ofgreidslna fyrir almannapjonustuna.

Enginn fjarhagslegur adskilnadur

Enda pott Hurtigruten hafi med hondum starfsemi utan almannapjonustuhlutverksins hefur
fyrirteekid ekki vidhaft fjarhagslegan adskilnad milli almannapjonustunnar og annarrar
starfsemi (8!). Pess vegna ma sla pvi fostu ad ein af naudsynlegum forsendum pess ad kerfi
endurgjalds fyrir almannapjonustu geti talist gagnsett sé brostin (*2).

Byggt a acetludum télum sem samsvara ekki raunverulegum kostnadar- og tekjutélum, sem po
eru pekktar

Til grundvallar utreiknings 4 endurgjaldinu ber ad leggja t6lur sem syna raunverulegan kostnad
og tekjur Hurtigruten.

Eftirlitsstofnun EFTA bendir i fyrsta lagi 4 a0 i PwC-skyrslunni og sidari BDO-skyrslunni er
kostnadur vid rekstur almannapjonustunnar reiknadur med visan til kostnadar og tekna sem
tengjast rekstri upphugsads lagmarksflota (**). Stjornvold i Noregi virdast vilja réttleta pa
akvoroun ad fella sameiginlegan kostnad ekki 4 starfsemi utan almannapjonustuhlutverksins med
pvi ad leggja aherslu & ad utreikningarnir byggist ekki 4 raunverulegum télum um kostnad og
tekjur vegna rekstrar alls flota Hurtigruten, heldur 4 kostnadi og tekjum vegna rekstrar MS Narvik
eda MS Vesterdlen. Rokin virdast vera pau ad pegar kostnadur vid almannapjonustuna er
reiknadur eingdngu a grundvelli kostnadar vid ad reka upphugsadan ,,lJagmarksflota“ — en liklegt

(®%) Fyrstu tveer adferdirnar { PwC-skyrslunni (sja gdgnin sem notud voru vid gerd hennar, Hurtigruteavtalen — okonomiske beregninger
fra 27. september 2007), fyrri BDO-skyrsluna, bls. 11-21, og sidari BDO-skyrsluna, bls. 5-11.

(®') Sbr. skyrsluna sem 16gd var til grundvallar skyrslunni fra PwC, Hurtigruteavtalen — okonomiske beregninger fra 27. september
2007, bls. 3, fyrri BDO-skyrsluna, bls. 7 (badar skjalnr. 514420) og sidari BDO-skyrsluna, bls. 4 (skjalnr. 571486).

(*?) Sbr. 2. mgr. 2. undirkafla leidbeinandi reglna Eftirlitsstofnunar EFTA um sjoflutninga: ,,Rikisadstod skal jafnan [...] veitt
samkveemt gagnsejum adferdum.* Sbr. einnig 18. mgr. leidbeinandi reglna um endurgjald fyrir almannapjonustu: ,,Ef fyrirteeki
stundar starfsemi sem ymist telst til pjonustu sem hefur almenna efnahagslega pydingu eda ekki ber ad syna sérstaklega i eigin
reikningum fyrirteekisins kostnad og tekjur af pjonustunni sem hefur almenna efnahagslega pydingu og kostnad og tekjur af annarri
pjonustu, asamt forsendum skiptingarinnar.

(®) b.e. utreikningarnir byggjast a rekstri MS Narvik (fyrsti kosturinn { PwC-skyrslunni, Hurtigruteavtalen — okonomiske beregninger
fra 27. september 2007 (skjalnr. 514420, sja bls. 57) eda MS Vesterdlen (sidari BDO-skyrslan, bls. 4 (skjalnr. 571486)).
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ma telja ad sa kostnadur sé lagri en rekstrarkostnadur allra skipa Hurtigruten — verdi endurgjaldid
ekki heerra en raunkostnadur vid ad annast almannapjonustuna.

Med pessari adferd er po ekki tekid tillit til pess ad fella ber hafilega storan hluta
sameiginlegs kostnadar a4 pa starfsemi sem fellur ekki undir almannapjonustuhlutverkid.
Eftirlitsstofnun EFTA telur vist ad ekki verdi sama hlutfall milli almannapjonustu annars
vegar og starfsemi utan almannapjonustuhlutverksins hins vegar hja raunverulega flotanum
og upphugsada lagmarksflotanum. Eins og nafnid gefur til kynna midast adferdin, sem kennd
er vid ,lagmarksflota®“, vid skipastdl med lagmarksflutningsgetu. Afar liklegt ma telja ad
raunverulegi flotinn (sem hefur meiri flutningsgetu) sé i meira meli notadur til starfsemi utan
almannapjonustuhlutverksins en upphugsadi lagmarksflotinn. Ef st er reyndin etti starfsemi, sem
fellur utan almannapjénustuhlutverksins, ad bera steerri hluta af sameiginlegum fastakostnadi.

Af pessum sokum visar Eftirlitsstofnun EFTA 4 bug peim rékum ad nota megi utreikninga,
sem midast vid upphugsadan lagmarksflota, til ad syna ad Hurtigruten hafi ekki fengio of haar
greidslur.

[ 68ru lagi verdur ad reikna kostnad vid ad annast almannapjonustuna 4 grundvelli raunverulegra
utgjalda vegna eldsneytiskaupa, pegar endurgjald fyrir pjonustuna er reiknad eftira. Stjornvold i
Noregi geta ekki farid pa leid ad lita einfaldlega framhja peim adhattuvérnum sem Hurtigruten
hefur stundad, enda gaeti endurgjaldid pa ordid of hatt hverju sinni sem ahattuvarnirnar reynast
arangursrikar (par ed dhattuvarnir leida til leegra verds).

[ pridja lagi hefur Eftirlitsstofnun EFTA enga astzdu til ad wtla ad stjornvold i Noregi hafi ekki
undir héndum tdlur um raunveruleg tgj6ld og tekjur Hurtigruten; raunar virdist baedi onnur
adferd PwC-skyrslunnar og fyrri BDO-skyrslan byggjast &4 kostnadi vid rekstur eiginlegs flota
fyrirteekisins. Pad sem mali skiptir pegar kostnadur vid ad veita almannapjonustuna er reiknadur
er, eins og pegar hefur komid fram, raunkostnadur sem er demigerdur fyrir starfsemina. Mat
a grundvelli detladra talna, sem samsvara ekki demigerdum kostnadi, getur ekki komid par i
stadinn.

Nidurstada

bar 0 ekki hefur verid sinnt fjarhagslegum adskilnadi milli almannapjonustu og peirrar starfsemi
sem rekin er i dbataskyni, 6samrami er i skiptingu kostnadar og notast er vid aztladar tdlur sem
samsvara ekki demigerdum kostnadi getur Eftirlitsstofnun EFTA ekki alyktad ad radstafanirnar
prjar hafi ekki i for med sér ofgreidslur. Med visan til pessa er pad nidurstada stofnunarinnar
ad radstafanirnar prjar geti ekki talist endurgjald fyrir almannapjonustu af pvi tagi sem er
samrymanlegt framkveemd EES-samningsins med visan til 2. mgr. 59. gr. samningsins.

Radostafanirnar samrymanlegar gildandi reglum sem ,neydarradstofun® eda adstod til
endurskipulagningar

Eftirlitsstofnun EFTA aréttar ad pad er ad jafnadi ekki samrymanlegt framkvemd EES-
samningsins ad veita beina adstod i pvi skyni ad maeta rekstrartapi.

bar ed vidbotarendurgjaldinu, sem er til athugunar i pessari akvordun, er @tlad ad beeta kostnad
vegna daglegs rekstrar Hurtigruten verdur ad lita 4 radstafanirnar sem rekstraradstod (*4).

Heimilt er ad sampykkja slika rekstraradstod i undantekningartilvikum ef fullnaegt er skilyroum
samkveemt undanpaguakvaedum EES-samningsins. Undanpaguheimild af pvi tagi er ad finna i
3. mgr. 61. gr. EES-samningsins. Stjornvold i Noregi hafa i svari sinu vid akvérduninni um ad
hefja rannsokn visad til undanpaguheimildar samkvamt staflio c¢) i 3. mgr. 61. gr. og leidbeinandi
reglum um bjoérgun og endurskipulagningu. Mati Eftirlitsstofnunar EFTA 4 pessu verdur lyst hér
4 eftir, en fyrst verdur viki0 ad pvi erindi stjornvalda i Noregi sem vardar ,,neydarrdadstafanir'.

(®) Mal T-459/93 Siemens SA gegn framkvemdastjérn, domasafn 1995, bls. 11-1675, 76. og 77. mgr.
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Neydarradstafanir — stafliour b) i 3. mgr. 61. gr. — eda bjérgunarradstofun samkvemt staflio c) |
3. mgr. 61. gr. EES-samningsins

Stjornvold i Noregi hafa visad til fjarhagsstoou Hurtigruten & arinu 2008 og til pess ad talid
var yfirvofandi ad fyrirtaekid myndi segja upp samningnum til ad komast hja gjaldproti. Ad
sogn stjornvalda i Noregi var peim naudugur einn Kkostur vid pessar adstaedur ad gripa til
neyOarradstafana i pvi skyni ad tryggja aframhaldandi pjonustu. Stjornvold i Noregi hafa haldid
pvi fram ad neydarradstafanirnar geti talist réttmeet adgerd til pess ad tryggja aframhaldandi
pjonustu. bau hafa pé ekki visad til undanpaguheimildar samkveemt 3. mgr. 61. gr. EES-
samningsins né nokkru 60ru akvaedi samningsins. Eftirlitsstofnun EFTA litur svo & ad ogerlegt sé
a0 meta pessa radstofun sem bjérgunaradstod samkvaemt staflio c) 1 3. mgr. 61. gr. samningsins
og leidbeinandi reglum um bjérgun og endurskipulagningu, enda er bjorgunaradstod samkvamt
peim reglum i edli sinu timabundin og afturkraef adstod. Radstafanirnar prjar eru pad ekki.

b4 hefur Eftirlitsstofnun EFTA tekio til athugunar hvort adsteedurnar, sem stjornvold i Noregi
hafa lyst, geti talist alvarleg roskun i skilningi staflidar b) 1 3. mgr. 61. gr., enda pott stjornvold
i Noregi hafi ekki visad til pess akvadis, og pannig s¢ um ad rada adstod sem er samrymanleg
gildandi reglum.

Doémaframkvemd synir otviraett ad tilka verdur prongt undanpaguheimild samkvaemt staflid b)
i 3. mgr. 61. gr. EES-samningsins og ad tilgangurinn verdur ad vera ad rada bot & roskun i
efnahagslifi tiltekins adildarrikis i heild (en ekki adeins i einni grein eda einu héradi) (¥9).

[ upplysingunum, sem stjornvold i Noregi hafa lagt fram, er ekkert ad finna sem bent geti til
pess ad adstodin hafi haft pann tilgang ad rada bot a roskun & atvinnulifi Noregs i heild. Jafnvel
pétt svo illa hefoi farid ad Hurtigruten hefdi hett ad veita pjonustuna og rikid hefdi ordid ad gera
nyjan samning um rekstur leidarinnar allrar, eda tiltekinna hluta hennar, er ekki unnt ad lita svo
4 a0 timabundid brottfall pessarar flutningapjonustu hefoi haft i for med sér alvarlega roskun a
efnahagslifi Noregs i heild, ekki einu sinni pott 1itid sé til mikilvaegis Hurtigruten-pjonustunnar i
menningarlegum, samfélagslegum og efnahagslegum skilningi.

Eftirlitsstofnun EFTA telur pvi ekki ad undanpaga samkvemt staflid b) i 3. mgr. 61. gr. geti att vid
i pessu tilviki. bessi rok stjornvalda i Noregi verda p6 einnig metin & grundvelli stafl. ¢) i 3. mgr.
61. gr. EES-samningsins, sja hér a eftir.

Endurskipulagningarrddstafanir — stafliour ¢) i 3. mgr. 61. gr. EES-samningsins

Stjornvold i Noregi hafa visad til undanpaguheimildar samkveemt staflio c) i 3. mgr. 61. gr. EES-
samningsins og talid ad pessi ihlutun rikisins sé adstod til endurskipulagningar.

Stjornvold i Noregi hafa haldid fram peirri skodun ad uppfyllt kunni ad vera efnisleg skilyrdi fyrir
pvi ad adstod teljist hafa verid veitt til endurskipulagningar, sem fram koma i leidbeinandi reglum
Eftirlitsstofnunar EFTA um bjérgun og endurskipulagningu. Pau telja ad Hurtigruten hafi verid og
sé fyrirtaeki sem hefur mikilvaegu hlutverki ad gegna i skilningi 7. mgr. 1. undirkafla leidbeinandi
reglna um bjorgun og endurskipulagningu, og ad pad hafi verid illa statt fyrirteeki eins og slik
fyrirtaeki eru skilgreind i sému leidbeinandi reglum (%°).

[ leidbeinandi reglum um bjdrgun og endurskipulagningu er fylgt peirri meginreglu ad heimila
aostod til endurskipulagningar adeins pegar adsteedur eru med peim hetti ad hagurinn af pvi
a0 fyrirteekid geti starfad afram vegur upp hugsanlega samkeppnisroskun. Strong skilyrdi eru
sett fyrir slikri heimild, m.a. 1) ad engin adstod sé veitt nema komid sé i framkvamd aetlun um
endurskipulagningu sem midast vid ad gera fyrirtackid ardbeert aftur til frambtdar innan haefilega

(®%) Sbr. sameinud mal T-132/96 og T-143/96 Freistaat Sachsen og Volkswagen AG framkvemdastjérn, domasafn 1999, bls. 11-3663,
bls. 167. Déminum fylgt i akvordun framkveemdastjornarinnar i mali C-47/1996 Crédit Lyonnais, Stjtid. EB 1998 L 221/28,
lidur 10.1, akvordun framkveemdastjornarinnar { mali C 28/2002 Bankgesellschaft Berlin, Stjtid. ESB 2005 L 116, bls. 1, 153. mgr.
og afram, akvordun framkvemdastjornarinnar i mali C 50/2006 BAWAG, 166. mgr. Sbr. akvordun framkvemdastjornarinnar fra
5. desember 2007 i mali NN 70/2007 Northern Rock, Stjtid. ESB C 43, 16.2.2008, bls. 1, akvoérdun framkvamdastjornarinnar
fra 30. april 2008 i mali NN 25/2008 Bjorgunaradstod vio WestLB, Stjtid. ESB C 189, 26.7.2008, bls. 3, akvordun
framkveemdastjornarinnar fra 4. juni 2008 i mali C 9/2008 SachsenLB, Stjtid. ESB C 71, 18.3.2008, bls. 14.

(%) Sbr. 32. mgr. og 8.~12. mgr. leidbeinandi reglna um bjérgun og endurskipulagningu.



Nr. 37/22

EES-vidbetir vid Stjornartidindi Evropusambandsins

5.7.2012

langs tima, ii) ad fyrirteekinu, sem nytur adstodarinnar, sé gert ad standa sjalft undir verulegum
hluta kostnadar vid endurskipulagninguna (ad minnsta kosti 50% pegar um storfyrirteeki er ad
reeda), iii) ad beitt s¢ motvaegisadgerdum til pess ad koma i veg fyrir samkeppnisroskun eda
draga sem mest ur hettunni a sliku (eignir seldar, dregid ur afkastagetu eda markadsutbreidslu
0.s.frv.), iv) ad adstodin takmarkist vid lagstu fjarhed sem unnt er ad komast af med, v) ad
aeetlun um endurskipulagningu sé komid ad fullu til framkvaemda og vi) ad Eftirlitsstofnun EFTA
geti fullvissad sig um fullneegjandi framkveemd aaetlunar um endurskipulagningu med visan til
skyrsina sem hlutadeigandi EFTA-riki kemur a framfeeri i pvi skyni med reglulegu millibili.

Eftirlitsstofnun EFTA litur svo 4 ad radstafanirnar prjar fullnaegi ekki peim skilyrdum fyrir
pvi ad heimila megi adstod sem melt er fyrir um i undirkafla 3.2.2 i leidbeinandi reglum um
bjérgun og endurskipulagningu. I fyrsta lagi ma ekki veita adstod nema komid sé til framkvamda
aztlun um endurskipulagningu (%7) sem tilkynnt hefur verid til Eftirlitsstofnunar EFTA og
hlotid hefur sampykki hennar (*%). Stjérnvéld i Noregi tilkynntu stofnuninni ekki detlun um
endurskipulagningu p6 ad stofnad veeri til vidredna vid Hurtigruten i samremi vid 8. gr.
samningsins.

Eins og domaframkvamd synir (*°) verdur ad liggja fyrir, 4 peim tima sem adstodin er veitt,
traverdug aeetlun um endurskipulagningu sem rikid hefur skuldbundid sig til ad fylgja.
Eftirlitsstofnun EFTA telur asteedu til ad efast um ad breytingarnar a4 endurgjaldinu, sem
rikid innir af hendi, geti talist adstod til endurskipulagningar, og ad upplysingar stjérnvalda i
Noregi um endurskipulagningu og umbetur, sem Hurtigruten rédst i til pess ad bregdast vid
fjarhagsordugleikum, fyrst og fremst & arinu 2008, geti talist azetlun um endurskipulagningu i
skilningi leidbeinandi reglna um bjérgun og endurskipulagningu.

ba fer stofnunin ekki séd ad tengsl séu milli fjarhaedar peirra vidbotargreidslna fyrir veitta
almannapjonustu, sem Hurtigruten og rikid komu sér saman um a grundvelli 8. gr. Hurtigruten-
samningsins, og kostnadarins vid endurskipulagningu fyrirtekisins.

Eftirlitsstofnun EFTA hefur ekki fengid i hendur neinar upplysingar sem syni ad endurskipulagning
Hurtigruten hafi verid sett sem skilyrdi fyrir pvi ad adstodin veeri veitt. bvert & moéti er hvergi
minnst & endurskipulagningu eda azetlun um slikt i bréfi stjornvalda i Noregi fra 5. november 2008.
Hid sama ma segja um vidaukasamninginn sem stjornvold i Noregi undirritudu 8. juli 2009 og
Hurtigruten 19. agust 2009; 6llu heldur stadfestir sa samningur greidslu endurgjalds fyrir veitta
almannapjonustu til viobotar vid upprunalega samninginn fra arinu 2004 og er hvergi visad til
pess ad greidslurnar verdi inntar af hendi sem adstod til endurskipulagningar. Vid petta beetist
a0 pegar norska 16ggjafarpingid sampykkti adstodina i desember arid 2008 var hvergi nefnt
ad han veri pattur i endurskipulagningu Hurtigruten (°°). Loks virdist sem bréf forsvarsmanna
Hurtigruten til banka, dagsett 9. jantiar 2009 (°!), en i pvi er rett um ,,umfangsmikla aztlun um
endurskipulagningu®, hafi ekki verid sent stjornvéldum i Noregi, og jafnvel pott pad hafi verid
gert h6fou pau bréfid ekki undir hondum a peim tima sem akvedid var ad veita adstodina, enda
var pad ekki ritad fyrr en eftir ad su akvordun var tekin.

Pa stydja hvorki minnisblodin tvo fra 16gmanni Hurtigruten né eftirfylgjandi erindi stjérnvalda i
Noregi pa nidurstodu ad aetlun um endurskipulagningu hafi legid fyrir hja stjornvéldum pegar
pau toku akvordun sina um radstafanirnar prjar ario 2008.

[ faum ordum sagt virdist mega rada af upplysingum stjornvalda i Noregi um malid, sem hér er
til athugunar, ad pegar rikid veitti adstod samkvamt radstéfununum premur arid 2008 hafi ekki
verid visad til neinna sjonarmida um endurskipulagningu heldur adeins 1itid til pess ad bata
kostnadarauka sem hlaust af pvi ad fullnzegja almannapjonustukvédinni (°2).

)
9
*)
)
Q)
*

Sbr. 33. mgr. leidbeinandi reglna um bjorgun og endurskipulagningu. Hurtigruten er ekki litid eda medalstort fyrirtaeki.

Sbr. 34. mgr. leidbeinandi reglna um bjorgun og endurskipulagningu.

Mal C-17/99 Franska rikio gegn framkvemdastjorn, ddmasafn 2001, bls. [-2481, 46. mgr., og sameinud mal C-278/92, C-279/92
og C-280/92 Speenska rikid gegn framkvemdastjorn, domasafn 1994, bls. [-4103, 67. mgr.

St.prp. nr. 24 (2008-2009), 14. november 2008, og Innst. S. nr. 92 (2008-2009), 4. desember 2008.

Sbr. tilvisun a bls. 9 i bréfi stjornvalda i Noregi fra 8. mars 2010 (skjalnr. 549465).

Upplysingarnar, sem borist hafa fra stjornvéldum i Noregi, syna ljoslega ad akvordun peirra fra arinu 2008 um ad skuldbinda sig
til greidslu vidbotarendurgjalds var ekki bundin pvi skilyrdi ad endurskipulagning atti sér stad hja Hurtigruten.
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bad er alit Eftirlitsstofnunar EFTA ad naudsynleg forsenda pess ad beita megi akveedum
leidbeinandi reglna um bjoérgun og endurskipulagningu sé ad 4 peim tima sem stjérnvold i
EFTA-riki veita adstod liggi fyrir fragengin aztlun um endurskipulagningu. Stjornvold i EFTA-
rikinu, sem veitir adstodina, verda ad hafa undir hondum, ,pegar umpreett adstod var veitt,
aetlun um endurskipulagningu sem fullnaegir askilnadi [leidbeinandi reglna um bjorgun og
endurskipulagningu]* (°%).

Af akvaedum leidbeinandi reglna um bjorgun og endurskipulagningu ma rada ad hefou
radstafanirnar prjar verid hugsadar sem adstod til endurskipulagningar hefdi aetlun um
endurskipulagningu Hurtigruten purft ad liggja fyrir hja stjornvoldum i Noregi i sidasta lagi
pegar pau greiddu ut NOK 125 millj. i desember arid 2008. Af upplysingum, sem borist hafa fra
stjornvoldum i Noregi, verdur ekki radid ad pau hafi verid i peirri adstodu ad geta sannreynt ad
aeetlun um endurskipulagningu veeri framkvamanleg eda byggd a4 raunhafum forsendum, eins
og askilid er i leidbeinandi reglum um bjérgun og endurskipulagningu. bad er pvi nidurstada
Eftirlitsstofnunar EFTA a0 adstodin vid Hurtigruten hafi verid veitt an pess ad aztlun um
endurskipulagningu leegi fyrir hja stjornvoldum i Noregi.

bar ¢d adstodarradstafanirnar, sem fjallad er um i pessari akvordun, eru ekki tengdar raunheefri
aetlun um endurskipulagningu sem hlutadeigandi EFTA-riki hefur skuldbundid sig til ad
fylgja (°*) er skilyrdum samkvamt leidbeinandi reglum um bjérgun og endurskipulagningu ekki
fullnaegt i pessu mali.

Vid petta baetist ad samkveemt akvaedum undirkafla 2.2 { leidbeinandi reglum um bjérgun og
endurskipulagningu verdur endurskipulagning ad byggjast a raunhafri, samreemdri og vidtekri
aztlun um ad gera fyrirteeki ardbeert & ny til lengri tima litid. Endurskipulagning ma ekki
takmarkast vid fjarhagsadstod sem veitt er i pvi skyni ad beeta upp tap fyrri ara an pess ad tekist
sé a vid orsakir pess taps.

Eins og fram kemur i undirkafla I.5.2 hér 4 undan hafa stjornvold i Noregi lagt fram upplysingar
um umbdtaaztlun i fjorum lidum sem sampykkt var 4 adalfundi Hurtigruten 15. mai 2008 (auknar
tekjur, lekkun skulda, laekkun tutgjalda og nyjar og herri greidslur fyrir almannapjonustuna)
og sidar, eda i februar arid 2009, aukin med pvi ad beeta vid hana fimmta lidnum, fjarhagsleg
endurskipulagning.

Stjornvold i Noregi fara pess & leit ad minnisblodin tvo fra 16gmanni Hurtigruten, dagsett
23. mars 2009 og 24. febriar 2010 og med vidaukum, verdi vidurkennd sem aetlun um
endurskipulagningu fyrirteekisins. Eftirlitsstofnun EFTA bendir 4 ad framl6gd skjol fullnaegja
ekki skilyrdunum sem meelt er fyrir um i leidbeinandi reglum um bjérgun og endurskipulagningu.
Mestu skiptir ad i peim kemur ekki fram med skyrum hatti hvada adstedur hafi valdid
erfidleikum fyrirtekisins, en pannig hefdi verid unnt ad meta hvort adstodarradstafanirnar hafi
verid videigandi, og ad i minnisblddunum er ekki gerd grein fyrir neinni markadskonnun, eins og
askilid er i leidbeinandi reglunum. Med hlidsjon af almennum samkeppnissjonarmidum og peim
strongu skilyrdum, sem sett eru i leidbeinandi reglum um bjérgun og endurskipulagningu fyrir pvi
a0 heimila megi adstod, er pad nidurstada Eftirlitsstofnunar EFTA ad adstodarradstafanirnar geti
ekki talist ssmrymanlegar EES-samningum me0 visan til staflidar c¢) i 3. mgr. 61. gr. samningsins,
sbr. leidbeinandi reglur um bjérgun og endurskipulagningu.

Stjornvold i Noregi hafa ennfremur lyst peirri skodun ad Eftirlitsstofnun EFTA beri a0 lita til
pess ad sjoflutningapjonustan, sem Hurtigruten annist, sé ad miklu leyti veitt & svaedum sem njota
byggodaadstodar.

Samkvamt undirkafla 3.2.3 i leidbeinandi reglum um bjérgun og endurskipulagningu, 55. mgr.,
er Eftirlitsstofnun EFTA heimilt a0 taka tillit til naudsynlegrar byggdapréunar i mati sinu & adstod
sem veitt er til endurskipulagningar & styrktum svaedum med pvi ad beita vaegari skilyroum ad
pvi er vardar framkvaemd motvaegisadgerda og umfang eigin framlags adstodarpega. Ekkert er

(**) Sbr. mal C-17/99 Franska rikio gegn framkvemdastjérn, domasafn 2001, bls. I-2481, 46. mgr.
(°) Sbr. 33. og 34. mgr. leidbeinandi reglna um bjdrgun og endurskipulagningu.
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fjallad um slikar métvaegisadgerdir i dztlun Hurtigruten um endurskipulagningu (°°) og stjornvéld
i Noregi hafa ekki fert fram nein rok fyrir pvi hvernig nota meetti petta akvaedi leidbeinandi
reglnanna til ad réttleta ad fyrirteekio leggi sjalft minna af mérkum til endurskipulagningar i
malinu sem hér liggur fyrir, og visar Eftirlitsstofnun EFTA pvi pessum roksemdum & bug.

Nidurstada ao pvi er vardar samrymanleika vid gildandi reglur

A grundvelli matsins, sem 4 undan er gengid, er pad alit Eftirlitsstofnunar EFTA ad radstafanirnar
prjar séu 6samrymanlegar reglum EES-samningsins um rikisadstod.

Endurgreioslur

Samkvemt akvedum EES-samningsins og vidtekinni doémaframkvemd Domstols
Evropusambandsins hefur Eftirlitsstofnun EFTA heimildir til ad akveda ad hlutadeigandi riki
skuli hatta adstod eda breyta henni (°°) pegar st nidurstada er fengin ad hin sé 6samrymanleg
framkveemd EES-samningsins. Pad hefur einnig verid 6fravikjanleg afstada Domstolsins ad pegar
riki er gert skylt a0 haetta adstod sem framkvamdastjorn Evropusambandsins telur 6samrymanlega
innra markadnum sé tilgangurinn sa ad koma aftur 4 pvi astandi sem adur rikti (*7). 1 pvi tilliti
hefur Domstollinn slegid pvi fostu ad pessu markmidi sé nad pegar vidtakandi adstodarinnar
hefur endurgreitt fjarmuni sem runnid hafa til hans sem 6l6gmaet adstod og 1atid pannig af hendi
hagrae0di sem hann naut umfram keppinauta sina 4 markadi pannig ad adstedurnar, sem voru fyrir
hendi 4dur en adstodin var veitt, eru komnar 4 aftur (°%).

Af peim astedum, sem hér hafa verid raktar, litur Eftirlitsstofnun EFTA svo 4 ad radstafanirnar
prjar kunni ad hafa i for med sér of haar greidslur fyrir ad fullnaegja almannapjonustukvéd og séu
pannig rikisadstod sem er 6samrymanleg framkvemd EES-samningsins. Par ed radstafanirnar
voru ekki tilkynntar Eftirlitsstofnun EFTA leidir af akvedum 14. gr. II. hluta bokunar 3 ad
Eftirlitsstofnun EFTA ber ad krefjast endurgreidslu adstodar sem veitt hefur verid 4 6logmaetan
hatt og er 6samrymanleg rikisadstodarreglum EES-samningsins.

Stofnunin verdur ad taka mid af almennri medalhofsreglu pegar hun krefst endurgreidslu (%°).
[ samreemi vid markmid endurgreidslunnar og medalhofsregluna mun Eftirlitsstofnun EFTA
adeins askilja ad endurgreiddur verdi sa hluti adstodarinnar sem er 6samrymanlegur framkvemd
EES-samningsins. Hluti peirra greidslna, sem att hafa sér stad samkvamt radstdfununum premur,
getur talist samrymanlegur samningnum sem endurgjald fyrir ad fullnegja almannapjonustukvod.
bannig ber adeins ad endurgreida pann hluta greidslna, sem inntar hafa verid af hendi samkvamt
radstéfununum premur, sem telst hafa falid i sér ofgreidslur.

bvi er beint til stjornvalda i Noregi ad pau leggi fram itarlegar og ndkvaemar upplysingar um
hversu mikla fjarmuni Hurtigruten hefur fengid ofgreidda. Vid akvordun & pvi hversu stor hluti
greidslnanna getur talist endurgjald fyrir almannapjénustu, sem er samrymanlegt framkvemd
EES-samningsins med visan til 2. mgr. 59. gr. samningsins, verdur ad taka fullt tillit til peirra
almennu sjonarmida sem eiga vid ad pessu leyti, einkum peirra sem hér eru talin:

i) Naudsynlegterad vidhafa fullnsegjandi skiptingu kostnadar og tekna milli almannapjonustunnar
og starfsemi sem fellur ekki undir almannapjonustuhlutverkid.

*)

(@)
(@)
)

*)

[ svari sinu vid akvorduninni um ad hefja rannsokn (skjalnr. 571486) visudu stjornvold i Noregi 4 bls. 28 til undirkafla 3.2 i
sidara minnisbladinu (dagsettu 24. februar 2010) fra l6gmanni Hurtigruten, sem fylgdi sem vidauki bréfi stjornvalda i Noregi til
Eftirlitsstofnunar EFTA fra 8. mars 2010 (skjalnr. 549465). T pvi minnisbladi er eingdngu getid nokkurra eigna og rekstrarhluta,
sem fyrirteekid hefur selt i pvi skyni ad lekka skuldir, og fyrithugadrar s6lu annarra eigna, en engin traverdug aetlun um
motvagisadgerdir sett fram, ad aliti Eftirlitsstofnunar EFTA.

Mal C-70/72 Framkvemdastjorn gegn pyska rikinu, domasafn 1973, bls. 813, 13. mgr.

Sameinud mal C-278/92, C-279/92 og C-280/92 Speenska rikio gegn framkvemdastjorn, ddmasafn 1994, bls. 1-4103, 75. mgr.
Mal C-75/97 Belgiska rikid gegn framkvemdastjorn, ddomasafn 1999, bls. 1-3671, 64. og 65. mgr. Sbr. sameinud mal E-5/04, E-6/04
og E-7/04 Fesil og Finnfjord, PIL o.fl. og norska rikid gegn Eftirlitsstofnun EFTA, skyrsla EFTA-domstolsins 2005, bls. 121,
178. mgr., og mél C-310/99 fralska rikid gegn framkvemdastjorn, domasafn 2002, bls. 1-2289, 98. mgr. Sbr. einnig undirkafla
2.2.1 i leidbeinandi reglum Eftirlitsstofnunar EFTA um endurheimtu rikisadstodar sem er 6logmeet og dsamrymanleg adkvadum
EES-samningsins, sja Stjtid. ESB L 105, 21.4.2011, bls. 32, og EES-vidbeti nr. 23, 21.4.2011, bls. 1, sja einnig eftirfarandi s160:
http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines.

Sbr. sameinud mal E-5/04, E-6/04 og E-7/04 Fesil og Finnfjord, PIL o.fl. og norska rikio gegn Eftirlitsstofnun EFTA, skyrsla EFTA-
domstolsins 2005, bls. 121, 178.-181 mgr., og mal 301/87 Franska rikio gegn framkvemdastjorn, domasafn 1990, bls. 1-307,
61. mgr.
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ii) Undir endurgjald fyrir almannapjonustu ma adeins fella heafilegt hlutfall af peim
fastakostnadi sem er sameiginlegur almannapjonustunni og starfsemi sem fellur ekki undir
almannapjonustuhlutverkid.

iii) Utreikning 4 endurgjaldi fyrir almannapjénustu mé ekki byggja 4 aztludum tolum um kostnad
sem samsvara ekki demigerdum kostnadi, pegar raunkostnadur er pekktur.

Mikilveegt er ad hafa { huga i pessu tilliti ad samkvamt 22. mgr. leidbeinandi reglna um endurgjald
fyrir almannapjonustu er 6heimilt ad lata fyrirtaeki halda eftir fjarmunum, sem ofgreiddir hafa
verid, med peim rokum ad peir myndu teljast heimil adstod samkvaemt EES-samningnum ef
visad veeri til annarra akveeda eda leidbeinandi reglna, nema pvi adeins ad slik adstod hafi verid
sampykkt.
AKVORDUNIN ER SVOHLIODANDI:
1. gr
Réostafanirnar prjar, sem kvedid er 4 um i vidaukasamningnum, eru rikisadstod sem er 6samrymanleg
framkveemd EES-samningsins 1 skilningi 1. mgr. 61. gr. pess samnings, par ed par leida til ofgreidslna
fyrir veitta almannapjonustu.

2. gr.

Stjornvold 1 Noregi skulu gera allar paer radstafanir sem eru naudsynlegar til pess ad Hurtigruten
endurgreidi adstodina sem visad er til i 1. gr. og runnid hefur til fyrirteekisins 4 616gmaetum forsendum.

3. gr
Endurgreidsla adstodarinnar skal eiga sér stad an tafar og i samremi vid malsmedferd samkvamt
landslogum, enda sé¢ med peirri malsmedferd unnt ad framfylgja akvorduninni tafarlaust og 4 skilvirkan
hatt. Endurheimta skal adstodina med voxtum og vaxtavoxtum sem reiknadir skulu fra deginum sem hiun
komst 1 hendur Hurtigruten og til endurheimtudags. Vextir skulu reiknadir samkvemt akvedum 9. gr.
akvorounar Eftirlitsstofnunar EFTA 195/04/COL.

4. gr.
Stjornvold 1 Noregi skulu skyra Eftirlitsstofnun EFTA fra pvi, eigi sidar en 30. agust 2011, hversu mikla
fjarmuni (h6fudstdl og endurheimtuvexti) vidtakanda adstodarinnar verdur gert ad endurgreida, svo og

hvad sé fyrirhugad ad gera, eda hafi verid gert, til pess ad endurheimta adstodina.

Stjornvold i Noregi verda ad hafa framfylgt akvordun Eftirlitsstofnunar EFTA og endurheimt adstodina ad
fullu eigi sidar en 30. oktober 2011.

5. gr
Akvordun pessari er beint til Konungsrikisins Noregs.
6. gr.

Fullgild er adeins ensk utgafa pessarar akvordunar.

Gjort i Brussel 29. juni 2011.
Fyrir hond Eftirlitsstofnunar EFTA

Per Sanderud Sabine Monauni-Tomordy

Forseti Stjérnarmadur
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Auglyst eftir athugasemdum, i samrzemi vio dkvzdi 2. mgr. 1. gr. I. hluta békunar 2012/EES/37/02

3 vio samning milli EFTA-rikjanna um stofnun eftirlitsstofnunar og domstols, varo-
andi rikisadstod i tengslum vid hugsanlega adstod vid AS Oslo Sporveier og AS
Sporveisbussene i Noregi

Akvordun Eftirlitsstofnunar EFTA 123/12/COL fra 28. mars 2012, sem er birt 4 upprunalegu, fullgiltu
tungumali 4 eftir pessu agripi, markar upphaf malsmeodferdar samkvemt 2. mgr. 1. gr. L. hluta bokunar 3
vid samning milli EFTA-rikjanna um stofnun eftirlitsstofnunar og domstols. Stjornvoldum i Noregi hefur
verid tilkynnt um malsmedferdina med afriti af 4kvorduninni.

Eftirlitsstofnun EFTA veitir, med pessari auglysingu, EFTA-rikjunum, adildarrikjum Evrépusambandsins
og dhugaadilum eins mdnadar frest fra birtingardegi pessarar auglysingar til ad gera athugasemdir vid
radstofunina sem um redir. Athugasemdirnar skal senda 4 eftirfarandi pdstfang:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Athugasemdum, sem berast, verdur komid 4 framfzri vid stjornvold i Noregi. beim, sem leggja fram
athugasemdir, er heimilt ad 6ska nafnleyndar og skulu slikar 6skir vera skriflegar og rokstuddar.

Agrip
Addragandi

Almenningssamgongur 1 Noregi lita dkvaedum laga um flutningastarfsemi i atvinnuskyni fra 2002 og
reglugerdar um flutningastarfsemi i atvinnuskyni frd 2003. Samkvemt dkvaedum laga og reglugerdar
um flutningastarfsemi i atvinnuskyni féllu ur gildi eldri 16g sem voru efnislega sambzerileg. I lagaramma
pessum er m.a. kvedid & um kerfi sérleyfa sem eru naudsynleg til ad fyrirteeki séu hlutgeng til ad stunda
rekstur almenningsvagna og med honum er sveitarstjornum, eins og fylkisstjorn Osloar, lagt 4 herdar ad
greida beetur til fyrirteekja sem aka 4 daetlunarleidum sem skila ekki hagnadi. Slikar botagreioslur geta
verid inntar af hendi til ad standa straum af mismun 4 tekjum af farmidasdlu og kostnadi vid rekstur pjon-
ustunnar.

Arlegar betur hafa verid greiddar til sérleyfishafa i Osl6 vegna aatlunarleida sem skila ekki hagnadi fra
pvi fyrir gildistoku EES-samningsins, 1 samremi vid afgreidslu & fjarhagsaetlun borgarinnar. Baetur voru
greiddar ut i einu lagi 4 ari hverju og var fjarhadin byggd a kostnadi sem féll til naestu ar 4 undan, ad teknu
tilliti til ymissa leioréttingarstudla. Fra arinu 2008 hafa allir samningar um aatlunarferdir almenningsvagna
verid gerdir vid fyrirteki i kjolfar opinbers utbods. Bétagreidslur, eins og lyst er hér ad framan, hafa eftir
pad ekki runnid til AS Oslo Sporveier vegna atlunarferda almenningsvagna.

AS Oslo Sporveier og sidar dotturfélagi pess, AS Sporveisbussene, var falid ad sinna astlunarferdum
almenningsvagna i Oslo, i samreemi vid akvaedin sem lyst er stuttlega hér ad framan, fra pvi 16ngu fyrir
gildistoku EES-samningsins og allt til arsins 2008.

AS Oslo Sporveier hefur margsinnis verid endurskipulagt fra arinu 1994. Rekstri allraralmenningsvagnabjon-
ustu, m.a. pjonustu langferdabila, auk awtlunarferda almenningsvagna i Oslo, var t.d. utvistad til
dotturfélagsins AS Sporveisbussene arid 1997. AS Oslo Sporveier og AS Sporveisbussene gerdu pa med sér
svokalladan samning um flutninga til pess ad AS Sporveisbussene geeti tekid vid arlegum botagreidslum.
Samkvamt samningnum um flutninga voru beeturnar fyrir astlunarferdir almenningsvagna greiddar i sam-
reemi vid akvaedin sem er lyst hér ad framan. Stjornvold 1 Noregi halda fram ad a 61lu timabilinu sem er til
rannsoknar — 1994 til 2008 — hafi verid haldid adskilid bokhald innan Oslo Sporveier-samsteypunnar fyrir
pjonustu i hagnadarskyni, annars vegar, og almannapjonustu, hins vegar, og ad vidskiptastarfsemin hafi
avallt greitt markadsverd fyrir pjonustu sem hiin fékk fra peirri starfsemi sem rekin var i almannapagu.

Osloborg lagdi AS Sporveisbussene til 111 760 000 norskra kréna arid 2004 vegna vanfjarmégnunar
lifeyrissjoda félagsins, en & peim tima atti borgin 98,8% hlutafjar i AS Oslo Sporveier. Vanfjarmdgnunin
hafdi safnast upp a timabilinu fyrir 1997 og tengdist lifeyrisskuldbindingum starfsmanna, badi peirra
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starfsmanna AS Oslo Sporveier sem sinntu almannapjénustu og hinna sem storfudu hja langferdabiladeild
félagsins. AS Oslo Sporveier var skylt ad rada bot 4 vanfjarmdgnuninni. Osloborg kaus, i krafti eignarhalds
sins, a0 leggja félaginu til eigid fé i pvi skyni par sem pad veri 6dyrasta leidin.

Mat 4 radstéfuninni
Er um rikisadstod ad reda?
Eftirlitsstofnun EFTA telur ad badi eiginfjarframlagio og arlegar botagreidslur feli i sér rikisadstod.

Eftirlitsstofnun EFTA getur 4 pessari stundu ekki utilokad ad eiginfjarframlag til ad standa straum af
vanfjarmoégnun lifeyrisreikninga vidskiptastarfseminnar feli i sér fjarhagslegt hagredi fyrir AS Oslo
Sporveier, par ed ekki hafi verid lagdar fram neinar upplysingar sem syni ad eiginfjarframlagid hafi verio
innt af hendi i samremi vi0 markadsfjarfestaregluna.

ba er pad bradabirgdamat Eftirlitsstofnunar EFTA ad hvorki arlegar botagreidslur né eiginfjarframlag til
a0 standa straum af vanfjarmégnun i tengslum vid lifeyrisreikninga vegna almannapjonustu (sem tengjast
kostnadi sem geeti einnig myndad grunn ad arlegum botagreidslum) hafi verid akvednar samkvaemt reglum
um opinber innkaup og séu ekki sambzrilegar og kostnadur, sem vel rekid fyrirteki med vidunandi
teekjakost hefoi stofnad til. Fjordu vidmiduninni i A/tmark-malinu er pannig ekki fullneegt og pess vegna
fela badar radstafanir i sér rikisadstod i skilningi 1. mgr. 61. gr. EES-samningsins.

Edli adstodarinnar

Eftirlitsstofnun EFTA getur 4 pessu stigi ekki kvedid upp ur um hvort adstodin hafi verid veitt samkvamt
fyrirliggjandi adstodarkerfi, sem grundvalladist & akvedum laga um flutningastarfsemi i atvinnuskyni og
reglugerd um flutningastarfsemi i atvinnuskyni, eins og peim hefur verid beitt i Oslo fra pvi fyrir gildis-
toku EES-samningsins. Hafa ber i huga ad fra arinu 2008 hefur ekki verid veitt frekari adstod 1 samreemi
vid framangreind akvaedi. Ad pvi gefnu ad fyrirliggjandi adstodarkerfi hafi verid vid lydi fra 1994, getur
Eftirlitsstofnun EFTA sem stendur ekki gert nakvaema grein fyrir kerfinu og dkvardad hvort 61l veitt adstod
hafi verio byggd a pvi kerfi. A0 auki getur hun ekki utilokad ad radstafanirnar feli, ad minnsta kosti ad
einhverju leyti, 1 sér 6loglega rikisadstod sem samrymist ekki EES-samningnum, einkum pad ad standa
straum af lifeyrisskuldbindingum sem tengjast vidskiptastarfsemi.

Samrymist adstodin samkeppnisreglum?

A pessu stigi synist Eftirlitsstofnun EFTA ad greidslur, sem inntar voru af hendi par til gildistimi
sérleyfisins, sem var uthlutad beint, hafdi runnid ut 2008 og eciginfjarframlagid 2004, sem atlad var ad
meta vanfjarmoégnun lifeyrissjodsins, gaetu, ad minnsta kosti ad storum hluta, verid botagreidslur vegna
almannapjonustu sem samrymist 49. gr. EES-samningsins. Mat 4 pvi i lokadkvorduninni hvort radstéfunin
sem er til rannsoknar samrymist EES-samningnum myndi pannig sntast um hvort um ofgreidslu béta veeri
a0 rada. Adstodin gaeti, auk pess, samrymst stafl. ¢) i 3. mgr. 61. gr., ad minnsta kosti ad hluta til.

Nidurstada

Med hlidsjon af pvi, sem hér hefur verid rakid, hefur Eftirlitsstofnun EFTA akvedid ad hefja formlega
rannsékn { samraemi vid 2. mgr. 1. gr. EES-samningsins. Ahugaadilum er gefinn kostur 4 ad leggja fram
athugasemdir og skulu paer berast 40ur en manudur er lidinn fra pvi ad dkvordun pessi birtist 1 Stjornar-
tioindum Evropusambandsins.
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EFTA SURVEILLANCE AUTHORITY DECISION
No. 123/12/COL
of 28 March 2012
opening the formal investigation into potential aid to AS Oslo Sporveier and AS Sporveisbussene

(Norway)
The EFTA Surveillance Authority (“the Authority”)

HAVING REGARD to the Agreement on the European Economic Area (“the EEA Agreement”), in
particular to Articles 49, 61 to 63 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice (“the Surveillance and Court Agreement”), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular
to Article 1 of Part I and Articles 4(2) and (4), 6 and 13 of Part II,

HAVING REGARD to the consolidated version of the Authority’s Decision No 195/04/COL of
14 July 2004 on the implementing provisions referred to under Article 27 of Part II of Protocol 3 (“the
Implementing Provisions Decision™),(!)

Whereas:
I. FACTS
1. Procedure
1.1 Administrative procedure leading to the Authority’s Decision No 254/10/COL

1) By letter dated 11 August 2006, the Authority received a complaint from Konkurrenten.no AS
(“the complainant”) alleging that the Norwegian authorities had granted state aid to AS Oslo
Sporveisbussene (“the complaint™). The letter was registered by the Authority on 16 August
2006 (Event No 384017). By letter dated 17 August 2006 to the complainant, the Authority
acknowledged the receipt of the complaint (Event No 384134).

2) By letter dated 7 September 2006, the Authority forwarded the complaint to the Norwegian
authorities and invited them to comment (Event No 387163). By letter dated 11 October 2006,
the Norwegian authorities replied to the information request. The letter was registered by the
Authority on 19 October 2006 (Event No 392725).

3) By letter dated 20 October 2006, the complainant submitted further comments. The letter was
registered by the Authority on 23 October 2006 (Event No 394520).

@) By letter dated 29 November 2006, the Authority requested further information from the
Norwegian authorities (Event No 394397). The Norwegian authorities replied by letter dated 11
January 2007. The letter was registered by the Authority on 12 January 2007 (Event No 406541).

6) By letter dated 19 June 2007, the Authority requested further information from the Norwegian
authorities (Event No 425271). The Norwegian authorities replied by letter submitted electronically
on 16 August 2007 (Event No 434326).

By e-mail dated 20 February 2008, the complainant submitted further information (Event No
466226).

6) By letter submitted electronically on 2 April 2008, the Authority requested yet further information
from the Norwegian authorities (Event No 471926). The Norwegian authorities replied by letter
submitted electronically on 29 April 2008 (Event No 475480).

(") Available at: http://www.eftasurv.int/media/decisions/195-04-COL.pdf.
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The complainant submitted further information by e-mails dated 25 May 2008 (Event No
478132), 2 June 2008 (Event No 479743), 9 July 2008 (Events No 489623 and 489626), 14
August 2008 (Event No 489591), 15 August 2008 (Event No 488527), 1 September 2008 (Event
No 489591), 20 January 2009 (Event No 505210) and 22 January 2009 (Event No 505503).

During the beginning of 2010, the Authority and the Norwegian authorities had informal contact
both via telephone and e-mail regarding the case. Information received by the Authority in this
context was consolidated in a letter submitted to the Authority electronically on 21 April 2010 by
the Norwegian authorities (Event No 554417).

On 21 June 2010, the Authority adopted Decision No 254/10/COL closing the case on the grounds
that the aid involved existing aid that was incompatible with Article 49 of the EEA Agreement and
Regulation 1370/2007. However, as the existing aid measures had been terminated on 30 March
2008, the Authority concluded that no further measures were required. By letters dated 21 June
2010, the Authority forwarded copies of Decision No 254/10/COL to the Norwegian authorities
(Event No 558824) and the complainant (Event No 561949).

Judgment of the EFTA Court in Case E-14/10 Konkurrenten.no AS v EFTA Surveillance
Authority

By application lodged at the Registry of the EFTA Court on 2 September 2010, the complainant
brought an action for annulment of the Authority’s Decision No 254/10/COL.

On 22 August 2011, the EFTA Court rendered its judgment in Case E-14/10 Konkurrenten.no v
EFTA Surveillance Authority, annulling Decision No 254/10/COL in its entirety, for the following
reasons.

Firstly, the Court found that the Decision was inadequately reasoned, in that the Authority had
failed to explain how the renewal of the concession, as of 1 January 2000, could be classified as
part of an existing aid scheme, or why it could not be considered to be a relevant alteration of that
aid scheme.(?)

Secondly, the Court held that the Authority had infringed its obligation to open the formal
investigation procedure in respect of aid granted during the period 1997 — 2000. It found that
the Authority could not exclude the possibility that AS Oslo Sporveier had received aid over and
above the losses associated with discharging the public service obligation, and that the Authority
indeed considered that such overcompensation was likely. Given that the Authority was unable,
after almost four years of investigation, to establish which parts of the aid were existing aid
and which parts were unlawful aid, the Authority should have opened the formal investigation
procedure in order to become, as far as possible, fully informed of the facts. The applicant’s
plea addressing the same issues with regard to the period 2000 — 2008 was also declared well
founded.(®)

Thirdly, the Court held that the Authority had failed to identify whether the capital injection
only concerned unfunded pension liabilities that arose in connection with the discharge of
public service obligations, or if it also covered other activities. As the Court could not review
the Decision in relation to the applicant’s claim that the capital injection did not correspond to a
payment for transport services provided, this amounted to a lack of reasoning.(*)

Re-assessment of the complaint

The Authority commenced a reassessment of the complaint, and by e-mail dated 25 October
2011 to the Norwegian authorities (Event No 613053) requested additional information. The
Norwegian authorities responded in a telephone conference on 28 October 2011. Additionally,
the Norwegian authorities provided further information in meetings in Oslo on 29 November
2011 and in Brussels on 9 December 2011 and 17 January 2012. By e-mails of 13 December
2011 (Event No 621639) and 20 January 2012 (Event No 622816), the Norwegian authorities
submitted further information.

Q)
(@)
®

Judgment, paras. 55 — 63.
Ibid, paras. 76 - 80
Ibid, paras. 84 — 91.
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By letter dated 27 January 2012 (Event No 622888), the Authority requested further information
from the Norwegian authorities. The Norwegian authorities responded by letter dated 22 February
2012 (Events No 625908, 625916, 625949, 626065 and 626066) and e-mails of 5 March 2012
(Events No 627096 and 627097).

The content of the complaint

The complaint alleged that the following measures may involve unlawful state aid:

1. Cross-subsidies between the four companies AS Oslo Sporveier, AS Sporveisbussene, Arctic
Express AS and Sporveisbussenes Turbiler AS,(°)

2. A capital injection of NOK 41 499 000 made in 2004 by AS Oslo Sporveier into AS
Sporveisbussene,

3. Afavourable tax position acquired in a non-competitive market, allowing AS Sporveisbussene
to avoid paying tax on profits, and

4. Guarantees granted by AS Sporveisbussene to the benefit of its subsidiaries Arctic Express
AS and Sporveisbussenes Turbiler AS.

Background: Norwegian legislative framework on local scheduled bus transport
Commercial Transport Act 2002 and Commercial Transport Regulation 2003

At present, the local bus transport sector is regulated by the Commercial Transport Act of
2002 (the “CTA”)(®) and the Commercial Transport Regulation of 2003 (the “CTR”).(7) The
CTA repealed and replaced the Transport Act of 1976.(%) The CTR repealed and replaced two
regulations.(®)

Based on the information submitted by the Norwegian authorities, the relevant provisions
regulating local bus transport, presented in the following, appear not to have been significantly
altered since the entry into force of the EEA Agreement in 1994.

Administrative responsibility of the counties

In Norway, the responsibility of providing local public transport services is conferred on the
counties. However, the counties are not under any obligation to offer such services.

The counties can either administer local bus transport services through their own organisation,
or through an administrative company('?) set up by the county. The CTA provides that when the
county sets up an administrative company, the funds intended for the financing of the local bus
transport services will be allocated to that company.('!) The administrative companies can obtain
the bus transport services from a third party, or provide the services themselves.

Co-financing of local transport services by the state and counties

The counties partly finance the local transport services with tax revenue. In addition, under the
CTA the counties receive state funding by way of annual block grants.('?) The amount of the
grants are determined on the basis of the extent to which the counties need contributions from the
state. Therefore the counties have to provide the Ministry of Transport with budgets, accounts and
other relevant information necessary to assess the need for contributions. (%)

(°) References to the “Oslo Sporveier Group” in this Decision will be used to refer to AS Oslo Sporveier and its subsidiaries.

(°)  Act of 21.6.2002 No 45 (e.i.f. 1.1.2003).

(") Regulation of 26.3.2003 No 401 (e.i.f. 1.4.2003).

(®) Actof4.6.1976 No 63 (e.i.f. 1.7.1977). Repealed and replaced by the CTA on 1.1.2003.

(°) Regulation of 12.8.1986 No 2170 (e.i.f. 1.1.1987) and Regulation of 4.12.1992 No 1013 (e.i.f. 1.1.1994). Both repealed and
replaced by the CTR on 1.4.2003.

("% In Norwegian: Administrasjonsselskap.

(") Article 23 CTA.

('?) Article 22(3) CTA.

(1) Article 22(4) CTA.
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Concessions
Under the CTA, concessions are required to carry out remunerated bus transport services.('4)

Both a general and a special concession are needed for operators of scheduled passenger transport
services.

General concession for remunerated passenger transport

Undertakings providing passenger transport services for remuneration must have a general
concession.(*®) In order to obtain a general concession, the applicant must (i) provide a certificate
of good conduct, (ii) have satisfactory financial means and abilities, and (iii) have satisfactory
professional qualifications.('®) General concessions are not time limited.('”)

Special concessions for scheduled passenger transport

In addition to the general concession, any undertaking wishing to carry out scheduled passenger
transport for remuneration must have a special concession.(!®) There are two types of special
concessions: (i) area concessions, and (ii) route specific concessions. The area concession is of a
residual nature, in that it permits its holder to operate scheduled bus transport services in the entire
area covered in so far as other route specific concessions have not been granted for routes in the
area. The holder of a route specific concession is the sole entity entitled to operate scheduled bus
transport on that route.

The special concession confers upon the concessionaire both a right and a duty to carry out
the transport service as set out in the concession.('?) When applying for a special concession,
a proposal for a transportation schedule and tariffs must be submitted.(*’) Schedules and tariffs
are subject to the control of the counties. The counties can order changes in the schedules and
tariffs.(?!)

The special concessions can either be awarded (i) through tender procedures (granted for the
period determined in the tender procedure,(*?) which in any event will not be for a longer period
than 10 years(?)), or (ii) directly, without the use of a tender (granted for a 10 year period).(**)

Contracts

To complement the concessions, the counties may enter into contracts with the concessionaires
about the provision of the public service. The counties are free to determine the form of these
contracts.(>)

Remuneration to the concessionaires

The counties are responsible for remunerating the concessionaires.(*®) Compensation is granted

to undertakings that operate unprofitable routes (i.e. where the revenue generated from the sale
of tickets does not cover the cost of operating the service).

(') Articles 4 and 6 CTA.

(1) Article 4(1) CTA.

('%) Article 4(2) CTA and Chapter I of the CTR.

(1) Article 27(1) CTA.

("% Article 6(1) CTA.

(") Article 25 CTR.

(*°) Articles 28 and 29 CTR. These are the requirements the Authority considers to be the most relevant for the purposes of describing
the national scheme, however, a number of other detailed requirements for a special concession are set out in the CTR.

(®) Articles 28(2) and 29(2) CTR.

(*) Article 27(2) CTR.

() As stated in the preparatory works, chapter 10.1 of Prop. 113 L (2009-2010).

(*) Article 8 CTA. The possibility to tender the concessions was introduced by an amendment of the Transport Act of 1976 by Act of

11.6.1993 no 85 (e.i.f. 1.1.1994).

(*) Article 22(5) CTA. The 1997 Transport Agreement between AS Oslo Sporveier and AS Sporveisbussene, discussed in section 1.4
below, is an example of such a contract.

(%) Article 22(1) CTA.
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According to the Norwegian authorities, under Article 22 CTA the county is under the obligation
to compensate the operators for the provision of the transport service on unprofitable routes. The
counties are free to determine the manner in which the concessionaires are to be remunerated;
the CTA and the CTR do not have any particular provisions on how the compensation is to be
provided.

The Authority understands that Article 22 CTA is read as allowing for compensation to cover the
cost of the public service minus the ticket revenue, and that compensation beyond that could not
be based on the CTA.

Organisation of the local scheduled bus transport in Oslo

As noted above, the responsibility of providing local scheduled public transport services is
conferred on the counties. Oslo Municipality is a county as well as a municipality. In the
following, it is referred to as Oslo Municipality.

From before 1994, all public transport administration in Oslo was carried out by AS Oslo
Sporveier,(*’) as Oslo Municipality has delegated to the company the task of planning and
administering public transport in Oslo.(*®) At the same time, AS Oslo Sporveier operated an
in-house department(*’) carrying out most(*°) of the scheduled bus transport in Oslo. This activity
was carried out on the basis of an area concession awarded on 16 November 1992, permitting
AS Oslo Sporveier to operate scheduled bus transport services in the entire Oslo grid in so far as
other route specific concessions had not been granted.

The concession had been granted for a 10-year period, with retroactive effect from 1 January
1990.

Additionally, from 1994, AS Oslo Sporveier operated small-scale tour bus services outside its
public service remit.

On 23 April 1997, the bus department, including the small tour bus division, was separated from
AS Oslo Sporveier and transferred to a newly established company, AS Sporveisbussene. From
then on AS Sporveisbussene carried out the scheduled local bus transport in accordance with the
concession awarded to AS Oslo Sporveier.

The companies entered into a Transport Agreement, signed on 23 April 1997, and with retroactive
force with effect from 1 January 1997 (“the Transport Agreement”). The Transport Agreement
was due to expire at the date of expiry of the existing concession (i.e. 31 December 1999), but
it would be prolonged automatically for one year at a time as long as AS Oslo Sporveier’s area
concession would be renewed. Under this Transport Agreement, AS Sporveierbussene assumed
the public service activities of AS Oslo Sporveier and received remuneration directly from AS
Oslo Sporveier for these services.

The area concession was renewed for another 10 years on 20 September 2001, with retroactive
effect from 1 January 2000.

In 2001, Oslo Municipality decided that all scheduled bus transport in Oslo should be tendered
out. On this basis, scheduled bus transport was gradually put up for public tender in five lots
during the period 2003-2008. The respective contracts entered into force the year following that in
which they had been tendered out. The last lot was tendered in 2007, and the last contract entered
into force on 30 March 2008.

(*) Since 1934 Oslo Municipality has practically been the sole owner of AS Oslo Sporveier (with 98.8% ownership) until a
reorganisation in July 2006. Following this reorganisation, a new company, Kollektivtransportproduksjon, which is wholly owned
by Oslo Municipality, became the 100% owner of AS Oslo Sporveier.

(*®) According to the Norwegian authorities Oslo Municipality was involved in all issues of commercial importance relating to the
carrying out of collective bus transport by AS Oslo Sporveier, including financial aspects of agreements/contracts with subsidiaries
(such as AS Sporveisbussene) or other third parties. Oslo Municipality was involved via the management board of AS Oslo
Sporveier.

(**) Additionally, AS Oslo Sporveier had other departments operating i.a. underground, tram and ferry services.

(3%) Three other operators, ING. M.O. Scheyens Bilcentraler A/S, Norgesbuss AS/Oslo and Follo Busstrafikk A/S also held concessions
for carrying scheduled bus transport on a few specified routes in Oslo. Norgesbuss AS/Oslo acquired Follo Busstrafikk A/S in 1996
and with that took over its concessions.
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Due to its residual nature, the scope of the area concession would be reduced in accordance with
the gradual tendering of the routes that once had been covered by the area concession. Thus, the
area concession awarded to AS Oslo Sporveier expired on 30 March 2008 (when all scheduled
bus transport in Oslo had been tendered out). As the concession lapsed, so did the Transport
Agreement.

As set out above, in 1997 AS Sporveisbussene took over the small tour bus division from AS Oslo
Sporveier.

In 2003, AS Sporveisbussene established a subsidiary, Nexus Trafikk AS, in order to participate
in tenders for operating scheduled bus transport routes in Oslo. In 2005, AS Sporveisbussene
acquired the company Arctic Express AS and its subsidiary Lavprisexpressen.no, engaged in
airport express services and regional bus transport. In 2006, the tour bus division was separated
from AS Sporveisbussene into a newly established company, Sporveisbussenes Turbiler AS,
owned 100% by AS Sporveisbussene.

From 1 July 2006 to 1 January 2007, the administration of the public transport in Oslo was
reorganised. A new company was established under the name AS Oslo Sporveier (the “new AS Oslo
Sporveier”). The former AS Oslo Sporveier changed its name to Kollektivtransportproduksjon AS
(“KTP”). The administrative functions of the former AS Oslo Sporveier were transferred to the
new AS Oslo Sporveier.

KTP retained the operative part of AS Oslo Sporveier and the ownership of AS Sporveisbussene.
The latter turned into a parent company with three subsidiaries. The subsidiaries were renamed
(from Nexus Trafikk to Unibuss AS; Sporveisbussenes Turbiler AS to Unibuss Tur AS; and Arctic
Express AS to Unibuss Ekspress AS).

Compensation for the public service obligation in Oslo
Administrative practice

As noted above, Oslo Municipality is responsible for compensating operators of public services
it wishes to establish or maintain within its region.(*")

In Oslo, there is a common ticketing system that applies to all operators for bus, tram, underground
and ferry. The public service operators are not responsible for the ticketing system. The ticketing
system is the responsibility of KTP (formerly AS Oslo Sporveier), and the ticket prices are subject
to the control of Oslo Municipality.

The concessionaire is allowed to keep the ticket income generated by the operation of the
scheduled bus transport.(*?) When the ticket income is not sufficient to cover the cost of the
operations, the concessionaire is eligible for public service compensation from Oslo Municipality.

In the late 1980s, a system of compensation in the form of annual grants of lump sums was
introduced. In essence, a lump sum that covered the difference between the estimated costs of
operating the public service in question and the income from sale of tickets was determined by
Oslo Municipality and the concessionaire. This was done as part of the general budget process in
Oslo Municipality. According to the Norwegian authorities, the budget process can be outlined as
follows:

January/February The City Government (Byrddet) decides the budget limits for the next year.

March The municipal departments and undertakings are informed of the budget limits
and the time limit for submission of budget proposals.

March/April The municipal undertakings deal with the budget of the following year.

(*") Article 22 CTA.
(*?) All ticket revenue generated by direct sale on their own buses, plus a share of the ticket revenue stemming from AS Oslo Sporveier,
Stor-Oslo Lokaltrafikk and Norges Statsbaner.
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May The municipal departments and undertakings submit their budget proposals
based on previous years income and costs, activity level, budget limits and
assumptions on future cost developments and efficiency gains.

June — August Discussions between the departments/undertakings and the responsible
governmental unit are carried out in order to clarify the budget and the activities
covered by it.

September The budget proposal is announced by the City Government.

October The different committees of the City Council (Bystyret) deal with the different
parts of the budget.

October/November The City Government proposes a revised budget.

December The budget is approved by the City Council.

According to the Norwegian authorities, this has been the administrative practice in Oslo
Municipality at least since 1994.

With regard to the compensation for the scheduled bus transport, the aim of the process was to
determine the amount of compensation necessary to cover the difference between the estimated
costs of operating the public service and the income from the sale of tickets.

Based on the budget proposals (and possible amendments during the budget discussions in the
City Council), the compensation was granted by budget decisions within certain presumptions
that were specified in each decision, i.e. to achieve certain efficiency gains and maintain the
preceding year’s transport services to the public. The decisions also contained certain goals with
respect to, inter alia, the volume of produced transportation services and costs per travel.

The assessment of the amount of compensation was based on the costs incurred in the preceding
years, corrected for efficiency gains, the development of the Norwegian consumer price index,
salaries, taxes, and laws and regulations that would affect the costs.

According to the Norwegian authorities, separate accounts were kept for the public service and
commercial activities (i.e. the tour bus service) carried out by AS Oslo Sporveier. According to
the Norwegian authorities, the cost of the commercial activities of AS Oslo Sporveier was not
taken into account for the calculation of the annual compensation for public services.

According to the Norwegian authorities, also under the Transport Agreement concluded in 1997,
which lapsed on 30 March 2008 when all public service contracts had been tendered and the area
concession itself lapsed, the calculation of the compensation was carried out on an annual basis
in accordance with the principles described above.

Thus, the public service compensation was determined in accordance with the same procedure.
The amount of public service compensation was determined on the basis of the difference
between cost and revenue on the public service and adjusted in accordance with the same
correction factors throughout the entire period under assessment, and separate accounts were kept
for the public service activities and the non-public service activities.

Introduction of a quality bonus/malus system

According to the Norwegian authorities, a quality bonus/malus system was agreed on by AS
Oslo Sporveier and AS Sporveisbussene and introduced before 2004. According to that system,
the performance of AS Sporveisbussene was assessed in accordance with the following criteria:
(i) total customer satisfaction, (ii) punctuality, (iii) level of safety and comfort, and (iv) the driver
being forthcoming.

AS Oslo Sporveier granted a quality bonus to AS Sporveisbussene of NOK 3.9 million in 2004.
The Authority is not aware of any other quality bonuses being granted.
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Common cost and intra-group transactions

According to the Norwegian authorities, AS Sporveisbussene paid market prices for all services
that were provided by AS Oslo Sporveier.

Likewise, the Norwegian authorities maintain that the commercial activities of AS Oslo Sporveier
and AS Sporveisbussene and its subsidiaries were always charged market prices for all services
provided by AS Oslo Sporveier and AS Sporveisbussene (for example, the tour bus division paid
market prices for their use of office space, garage facilities and administration provided by the
Oslo Sporveier Group).

The Norwegian authorities have indicated that from 2004 onwards, [...](>*) % of the overall costs
were levied from all subsidiaries for general overheads.

However, the Norwegian authorities have not submitted further information on the allocation
of the common costs, or whether such a particular allocation key was used for this purpose, or
whether the payment for the services that the commercial subsidiaries of AS Sporveisbussene
received was done on an arms-length basis and on market terms.

Furthermore, no explanations have been provided as to the rationale of introducing a ‘general
overhead fee’ in 2004, and if overheads were exclusively born by the public service activities
before that date.

Profitability of the public service

According to an overview of the annual results of the bus activities of AS Oslo Sporveier and
AS Sporveisbussene submitted by the Norwegian authorities, the average annual profit of
the companies was 0.49 % in the period from 1994 to 2008. This figure, however, includes
commercial activities from 2005 onwards. The average annual return for the period between 1994
and 2005, for which the data submitted by the Norwegian authorities relates exclusively to the
public service was 1.98 %.(*%)

Capital injection of 2 April 2004
The complaint

The complainant states that AS Oslo Sporveier transferred NOK 41 499 000 in new equity to
AS Sporveisbussene in 2004, and alleges that this transaction may have involved state aid as
no private market investor would inject capital in a loss-making company. The complainant
furthermore questions whether capital has been injected in order to fund new activities taking
place in a market exposed to competition.

The Norwegian authorities have confirmed that Oslo Municipality injected new capital into Oslo
Sporveier Group on 2 April 2004, and that this measure related to a one-time contribution to the
pension fund of the Group (Oslo Sporveiers Pensjonskasse)(**) to cover an accumulated shortage
of funds in the existing pension fund accounts. The amount of this capital injection allocated
to AS Sporveisbussene was NOK 111 760 000. The Norwegian authorities have furthermore
explained that at the same time as the capital injection took place, AS Sporveisbussene changed

(¥) The exact figure is covered by the obligation of professional secrecy. It is in the range of 2% - 7%.

(*) Own calculation by the Authority.

(*) Oslo Sporveiers Pensjonskasse was the pension fund for the employees of the Oslo Sporveier Group. The 2004 capital injection
covered the underfunding related to the pension obligations of Oslo Sporvognsdrift AS, Oslo T-banedrift AS, AS Oslo Sporveier
and AS Sporveisbussene.
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accounting principles for estimating future pension obligations with the result that from 2004
onwards such obligations were recognized in their accounts.(*¢)

(65) Based on the information submitted by the Norwegian authorities, the Authority assumes that

the complainant, when referring to the transfer of NOK 41 499 000 in his correspondence with
the Authority, has compared the 2003 and 2004 accounts of AS Sporveisbussene, and deducted
NOK 39 501 000 (total equity in 2003) from 81 000 000 (total equity in 2004).(*") In this
Decision, the Authority will assess the actual capital injection of NOK 111 760 000, which is
the amount allocated to cover the pension obligations of AS Sporveisbussene (as opposed to
NOK 41 499 000 referred to by the complainant).

(66) The Norwegian authorities have submitted explanations regarding the rationale for this capital

6.2

injection, which relates to the pension liabilities of AS Sporveisbussene. These are summarised
in the following.

Mid-1990s shortfall in AS Oslo Sporveier Group’s pension fund and increased annual
compensation

(67) The Norwegian authorities have explained that the Norwegian local authorities — and companies

owned or controlled by them — were obliged to provide their employees with an indexed pension
equal to 70 % or 66 % of their final salary upon retirement at the age of 67.(°%)

(68) By the mid-1990s, it had become clear that the pension fund of the Oslo Sporveier Group was

underfunded. The underfunding had accumulated over several years as the payments of premiums
to the pension fund did not take adequate account of increased pension obligations resulting
from factors such as increases in the employees’ salaries, longer life expectancy, changes in
expected rates of disability etc. According to the Financial Supervisory Authority of Norway
(Kredittilsynet), the pension fund of AS Oslo Sporveier had a coverage of only 46.9 % per 31
December 1995. Municipal pension funds with a coverage below 95 % must be increased with
a minimum of 1.5 % per year.(*) Oslo Municipality, as its owner, was therefore legally obliged
to cover the underfunding of Oslo Sporveier Group.(**) Thus, as resolved by decision of 23
December 1996, AS Oslo Sporveier had to submit a plan on how to make up for the shortfall.
Consequently, a payment plan to eliminate the shortfall by 2020 was laid down. This plan was
approved by the Financial Supervisory Authority on 9 July 1997.

(69) In accordance with the payment plan, Oslo Municipality adjusted upwards the annual public

6.3.

service compensation so as to cover the increased pension premiums.

Capital injection into Oslo Sporveiers Pensjonskasse

(70) According to the Norwegian authorities, Oslo Municipality decided in 2003 to cover the pension

fund shortfall at Oslo Sporveier Group with a one-time payment. As a result, on 2 April 2004,
AS Oslo Sporveier injected NOK 802.5 million(*') in Oslo Sporveiers Pensjonskasse to cover the

9

¢
Q)
™)
*)
“H

The Norwegian authorities have explained that prior to the 2004 capital injection, AS Sporveisbussene recorded its pension
obligations using the so called “corridor solution”. Using this accounting method, the company amortised adjustments in calculated
pension obligations over a period of ten years. The “corridor solution” was based on the assumption that there will be deviations
every year between the long-term assumptions and realities and that, over time, such differences will even out. In 2004, the
Norwegian authorities decided to change the accounting method used for recording pension obligations. Annual adjustments
that included, in the accounts, all costs over the period of assumed average employment were made. As a consequence, AS
Sporveisbussene recorded in 2004 a reduction in equity of NOK 80 934 000 (under the item “estimatavvik”), which reflects this
change in accounting methods. These changes resulted in an increase in the obligations recognized in the balance sheet and a
corresponding reduction of the equity capital of the company. This change in accounting principles did not have an impact on the
amount of capital needed to offset the underfunding of the pension fund, but rather explains some of the changes in the accounts
of AS Sporveisbussene from 2003 to 2004 to which the complaint referred.

Alternatively, the complainant might have deducted the share capital reduction of NOK 70 261 000 (as reported in the accounts of
2004) from the actual capital injection, which amounted to NOK 111 760 000.

Given that Norwegian national insurance would provide a basic pension between 40 % and 50 %, the employer provided the
remaining part through either pension funds or life insurance companies. Oslo Sporveier Group organized their pension fund as a
municipal pension fund (Oslo Sporveiers Pensjonskasse), in accordance with chapter 7 of the Insurance Act of 10.6.2005 No 44.
Regulation of 19.2.1993 no 117, section 28 A.

Not complying with this obligation could have had several legal consequences for Oslo Sporveier Group, for instance it may have
been declared bankrupt.

Of which NOK 800 million was transferred from Oslo Municipality.
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current total shortfall.(*?) The capital injection covered the underfunding of the pension liabilities
relating to the employees of Oslo Sporvognsdrift AS, Oslo T-banedrift AS, AS Oslo Sporveier and
AS Sporveisbussene.

The Norwegian authorities have explained that although Oslo Municipality was legally obliged
to cover the underfunding of Oslo Sporveier Group, it was not required to do so by a one-time
payment: it chose to do so as this solution would be more cost efficient than adhering to the
existing amortisation plan. The annual amortised amount to service the underfunding was higher
than the finance costs needed to service a bank loan of the same size. Moreover, a one-time
payment was estimated to provide savings in the operating budget of approximately NOK 160
million, and reduce the Group’s annual pension costs by NOK 60 million.

Of the NOK 802.5 million, NOK 111 760 000 went to cover the pension obligations of AS
Sporveisbussene. According to the Norwegian authorities the full amount was paid directly
from AS Oslo Sporveier to the Oslo Sporveiers Pensjonskasse and was not transferred as cash
to AS Sporveisbussene. In the annual accounts of AS Sporveisbussene for 2004, the pension
contribution of NOK 111 760 000 was recorded as an injection of new share capital.

Underfunding of the pension liabilities for the tour bus employees

According to the Norwegian authorities, a part of the capital injection transferred to AS
Sporveisbussene covered pension liabilities for employees in the tour bus operation for the period
1994 (when the tour bus operations commenced) until 1 January 1997.

The Norwegian authorities have submitted calculations according to which approximately NOK
430 300 of the total capital injection was related to pension liability underfunding in the tour bus
division.

Change of pension funds to Vital Forsikring ASA

The payment of NOK 111 760 000 also enabled AS Sporveisbussene to transfer its pension
fund from Oslo Sporveiers Pensjonskasse to Vital Forsikring ASA, a life insurance company.
The change took effect on 1 June 2004. Under the then applicable Norwegian law, all premiums
intended to cover the shortfall had to be paid in full, before AS Sporveisbussene could transfer its
pension obligations from one fund to another.(*?)

Taxation of the Oslo Sporveier Group
Allegations of the complainant

The complainant has argued that AS Oslo Sporveier’s negative tax position has been used to
reduce the tax burden on AS Sporveisbussene. According to the complainant, favourable tax
conditions in the Oslo Sporveier Group could possibly have been used to avoid payment of tax on
profits made in a market wholly or partially exposed to competition. The basis for this complaint
seems to be that AS Sporveisbussene in the period 2000-2004, while having a profit before tax of
approximately NOK 54 796 000, only had a taxable income of NOK 2 027 000.

According to the Norwegian authorities, it seems that the complainant is referring to the
taxation rules regarding contributions between companies belonging to the same group (group
contributions). AS Sporveisbussene has apparently transferred parts of its profits thus avoiding
the payment of income tax on the amount transferred.

(**) The amount paid to Oslo Sporveiers Pensjonskasse was NOK 711 980 00 ( NOK 90 519 282 (14.1 % of the total amount NOK
802.5 million) was employment tax).
(¥) Act of 10.6.1988 no 39 (repealed), Article 8c-11 in conjunction with Article 8c-10 at paragraphs 1 and 3.
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The relevant provision of the Norwegian Tax Act

According to the Norwegian Tax Act,(**) every undertaking within a group shall be taxed as a
single taxable entity; there is no consolidation of groups of companies for tax purposes. However,
under certain conditions, the taxation rules permit income earned by the companies in the group
to be distributed within the group by way of so called “group contributions”.

Group contributions are allowed(**) when the contributing company and the receiving company
are limited liability companies(*®) and belong to the same group.(*’) In addition, the parent
company has to own more than 90 % of the subsidiary, and hold an equivalent share of the
votes.(**) A group contribution may consist of money, working capital or other financial
contributions.(*’)

The group contributions are deductible for the granting company to the extent that the contribution
is covered by the taxable income of the contributor.(*’) The receiving company, on the other
hand, is liable for paying taxes on the group contribution.(*') The contribution is considered
as an income for the receiving company in the same year as the granting company deducts the
contribution in its tax assessment. Provided that the recipient suffers a deficit, the contribution
may be set off against any losses, also those incurred in previous years.

II. ASSESSMENT
The presence of state aid

Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA
States or through State resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Contracting Parties, be incompatible with the functioning of this
Agreement.”

The Authority will in the following assess whether the four alleged measures referred to in the
complaint constitute state aid within the meaning of Article 61 of the EEA Agreement. The
Authority will assess (i) whether there are state resources involved, (ii) whether the alleged
measures confer an economic advantage on the relevant entities of the Oslo Sporveier Group,
and (iii) whether the alleged measures distort competition and have an effect on trade between
the Contracting Parties.

Alleged cross-subsidies — compensation for the public service and the 2004 capital injection
Introduction

A preliminary assessment of the complaint concerning the alleged cross-subsidisation and the
2004 capital injection is set out below.

Concerning the complaint that cross-subsidisation has occurred between the public service
activities and the commercial activities of AS Oslo Sporveier, AS Sporveisbussene, Arctic
Express AS and Sporveisbussenes Turbiler AS, the Authority understands the allegation to be
that compensation for the provision of the local scheduled transport service has subsidised the
commercial activities carried out by the Oslo Sporveier Group.

(**) The Tax Act of 26.3.1999 no 14, Article 2-2.

(*) Articles 10-2 to 10-4 of the Tax Act.

(*) According to article 10-1 in the Tax Act, the rules governing group contributions are applicable for “aksjeselskap,
allmennaksjeselskap samt likestilt selskap og sammenslutning”.

(*) As provided by Act of 13.6.1997 no 44, Articles 1-3 and 1-4.

(*%) Article 10-4(1) of the Tax Act.

(*) The actual payment does not necessarily need to take place in the same year as the income is made, provided that it will be effected
by a real transfer of wealth at a later date. Accordingly, it is sufficient that the granting company undertakes an unconditional
obligation to make the contribution.

(*%) Article 10-2(1) of the Tax Act.

() Article 10-3(1) of the Tax Act.
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It is evident that cross-subsidisation (in the sense of entailing incompatible state aid) can only
occur if the cross-subsidising undertaking receives state aid within the meaning of Article 61(1) of
the EEA Agreement. Thus, in respect of this part of the complaint, the Authority must first assess
if the financing measures, i.e. (i) the annual payments from Oslo Municipality granted to AS Oslo
Sporveier and AS Sporveisbussene (via AS Oslo Sporveier) as compensation for the provision of
scheduled bus services, and (ii) the 2004 capital injection, entail state aid.

Presence of state resources

In order to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, the aid
must be granted by the State or through state resources.

As a preliminary point, both local and regional authorities are considered to be equivalent to the
State.(*?) Hence, Oslo Municipality is equivalent to the State for the purposes of the EEA state
aid rules.

In the present case it is clear that the State, in the capacity of Oslo Municipality, provided
funding to AS Oslo Sporveier for carrying out scheduled bus transport until 1997. For the period
1997-2008 it is undisputed that AS Oslo Sporveier passed on the annual compensation to AS
Sporveisbussene, according to the terms of the Transport Agreement, which appears in essence
to have formalised the previous unwritten administrative practice of calculating the annual
compensation.(*)

As regards the 2004 capital injection into AS Sporveisbussene to cover the underfunding of the
pension fund it is undisputed that the State, in the capacity of Oslo Municipality, contributed
NOK 111 760 000 as capital for AS Sporveisbussene.

The Authority therefore comes to the preliminary conclusion that the 2004 capital injection and
the compensation to AS Oslo Sporveier, and then to AS Sporveisbussene (via AS Oslo Sporveier)
for carrying out bus transport services in Oslo were granted by the State and financed by state
resources.

Economic advantage
Introduction

In order to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, the
measure must confer an economic advantage on an undertaking, for example by relieving it of
charges that are normally borne from its budget.

The beneficiaries of any potential aid will be AS Oslo Sporveier and/or AS Sporveisbussene.
That an undertaking, or undertakings, will benefit from any economic advantage does not
therefore raise any doubts.

Compensation for scheduled bus transport in Oslo

As mentioned above, the compensation to AS Oslo Sporveier and AS Sporveisbussene for
carrying out bus transport services in Oslo constitutes — at least in part — compensation for costs
incurred by providing a public service. Such compensation does not entail an economic advantage
if the criteria established in the Altmark case-law of the European Court of Justice are met.(*%)

(*?) Article 2 of Commission Directive 2006/111/EC on the transparency of financial relations between Member States and public
undertakings, OJ L 318, 17.11.2006, p. 17, incorporated by means of Annex XV to the EEA Agreement.

(?) As regards, in particular, the quality bonus from AS Oslo Sporveier to AS Sporveisbussene of NOK 3.9 million, the Authority
has not received information allowing it to exclude that the funds stem from state resources, or that the payment is not imputable
to the State. As Oslo Municipality is involved in all issues of commercial importance relating to the provision of scheduled bus
transport in the Oslo region, and AS Oslo Sporveier is a publicly-owned company, it is likely that the transaction could be held to
be imputable to the State and thus represent state resources within the meaning of Article 61(1) of the EEA Agreement.

(**) Case C-280/00 Altmark [2003] ECR 1-7747. See also Case T-289/03 BUPA [2008] ECR 1I-81.
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Furthermore, as regards the 2004 capital injection, the Authority considers that AS Sporveisbussene
received the capital injection to cover the underfunding of pension obligations that had accrued
before 1997, and is at this stage of the view that the entire capital injection was used for
this purpose. It is also worth noting that whilst certain changes to the capital position of AS
Sporveisbussene were recorded in the accounts, the full amount was paid directly from AS Oslo
Sporveier to the pension fund and was not transferred as cash to AS Sporveisbussene.

However, in order to determine whether the capital injection described above entailed an economic
advantage for AS Sporveisbussene, a distinction needs to be drawn between the capital that was
injected to remedy the underfunding of the pension accounts of the public service employees
(“public service capital injection”), and the capital that covered the underfunding of the pension
accounts of the employees in the commercial arm of AS Sporveisbussene (“commercial activities
capital injection”). As set out above, according to the Norwegian authorities, approximately NOK
430 300 of the 2004 capital injection appears to have been related to underfunding of pension
accounts in the commercial tour bus division.

As for the public service capital injection, it does not relate to new costs but to costs accrued in the
past which had technically not been reflected in the general accounts of the company. However,
these liabilities were already present at the time of the capital injection, which seems to have been
necessary to make up for the shortfall in the pensions funds.

Therefore, the public service capital injection can be considered to form part of the cost that Oslo
Municipality had to bear in exchange for AS Oslo Sporveier and AS Sporveisbussene (via AS
Oslo Sporveier) providing the public service. Instead of injecting this capital, Oslo Municipality
could have paid out a higher annual public service compensation.

Thus public service capital injection constituted an integral part of the public service compensation
granted to AS Sporveisbussene, as it had been from the mid-1990s until the capital injection was
made (and as it would have been if carried out in accordance with the amortisation plan until
2020).

Exclusion of aid based on Altmark

(98)

99)

(100)

In the Altmark judgment the European Court of Justice (the “Court of Justice”) held that
compensation for a public service does not constitute state aid when four cumulative criteria are
met.

—  First, the recipient undertaking must actually have public service obligations to discharge and
such obligations must be clearly defined.

— Second, the parameters on the basis of which the compensation is calculated must be
established in advance in an objective and transparent manner.

— Third, the compensation cannot exceed what is necessary to cover all or part of the costs
incurred in the discharge of the public service obligations, taking into account the relevant
receipts and a reasonable profit.

— Fourth, and finally, where the undertaking which is to discharge public service obligations
is not chosen pursuant to a public procurement procedure which would allow for the
selection of the tenderer capable of providing those services at the least cost, the level of
compensation needed must be determined on the basis of an analysis of the costs which a
typical undertaking, well run and adequately equipped, would have incurred.(*%)

The Authority will firstly examine the fourth criterion, namely whether the compensation was
based on a tender or on the basis of the costs of an efficient and well-run company.

Oslo Municipality paid an annual compensation to AS Oslo Sporveier for scheduled bus transport
services, which from 1997 was passed on to AS Sporveisbussene. However, with regards to the
routes operated under the area concession, neither AS Oslo Sporveier nor AS Sporveisbussene

(%) Case C-280/00 Altmark [2003] ECR 1-7747, paragraphs 89-93.
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were selected in a public procurement procedure. Hence, neither the compensation from Oslo
Municipality to AS Oslo Sporveier nor the compensation subsequently passed on from AS Oslo
Sporveier to AS Sporveisbussene were based on prices resulting from public tenders.

Furthermore, the Norwegian authorities have neither argued that (nor provided the Authority
with information enabling a verification of whether) the costs incurred by AS Oslo Sporveier or
AS Sporveisbussene correspond to the costs of a typical undertaking, well run and adequately
equipped. Therefore, the preliminary opinion of the Authority is that the fourth Altmark criterion
is not met.

On the basis of the above, the Authority considers at this stage that the scheduled bus transport
services carried out under the area concession in Oslo have, both in the case of AS Oslo Sporveier
and AS Sporveisbussene, therefore not been discharged in accordance with the fourth criterion
of the Altmark judgment. Consequently, as the Altmark criteria must be satisfied cumulatively
for public service compensation not to constitute state aid,(*®) the Authority’s preliminary
conclusion is that the annual compensation, including the public service capital injection, confers
an economic advantage to AS Oslo Sporveier and AS Sporveisbussene.

The commercial activities capital injection

As set out above approximately NOK 430 300 of the 2004 capital injection appears to have
been related to underfunding of pension accounts in the tour bus division. As this part of the
injected capital does not relate to public service cost, it cannot be assessed on the basis of
Altmark. Thus, according to settled case-law, it is it is necessary for the Authority to establish
whether the recipient undertaking, AS Sporveisbussene, received an economic advantage which
it would not have obtained under normal conditions.(*’) In doing so, the Authority has to apply
the market economy investor test(*®) which in essence provides that state aid is granted whenever
a state makes funds available to an undertaking which in the normal course of events would not
be provided by a private investor applying ordinary commercial criteria and disregarding other
considerations of a social, political or philanthropic nature.(*°)

It should be recalled that the initial amortisation plan was triggered by a decision of Norway’s
Financial Supervisory Authority requesting AS Oslo Sporveier to make up for the shortfall in its
pension fund. This meant that the owners of AS Oslo Sporveier and AS Sporveisbussene needed
to either remedy the underfunding in their business, or run the risk of their company becoming
insolvent.

In assessing whether the capital injection was done on conditions that would be acceptable to a
private investor, the Authority points out that a private owner/investor in a similar situation — i.e.
with the options to either (a) inject fresh capital into the company, or (b) liquidate the company
and invest the same amount elsewhere, would choose strategy (a) only if it was globally more
profitable than strategy (b). The fact that the owner had made a previous investment is otherwise
irrelevant in this context.(®®) This means that it is not sufficient to choose the “cheapest” solution,
which the Norwegian authorities have submitted the capital injection was, in order to meet the
market economy investor benchmark, but that it is necessary to demonstrate an acceptable rate of
future return for the “price of this cheapest solution”.

The Norwegian authorities have not, however, further substantiated their argument in this respect,
and have in particular not submitted any profitability forecasts that a market economy investor
would presumably have made.

(*%) Case C-280/00 Altmark [2003] ECR 1-7747, paragraphs 94-95.

(*7) Case C-39/94 SFEI v La Poste 2006 ECR 1-3547, at paragraph 60.

(*®) This principle is explained in the Authority’s guidelines Part IV Rules on public service compensation, state ownership of
enterprises and aid to public enterprises, Application of state aid provisions to public enterprises in the manufacturing sector.

(*) Cf. for example Opinion of Advocate General Jacobs, Joined Cases C-278/92, C-279/92 and C-280/92 Kingdom of Spain v
Commission [1994] ECR 1-4103, at paragraph 28. See also Case 40/857 Belgium v Commission (Boch) [1986] ECR - 2321, at
paragraph 13; Case C-301/87 France v Commission (Boussac) [1990] ECR 1-307, at paragraph 39-40; Case C-303/88 Italy v
Commission (Lanerossi) [1991] ECR 1-1433, at paragraph 24.

(°°) Joined Cases T-228/99 and T-233/99 Westdeutsche Landesbank Girozentrale and Land Nordrhein-Westfalen v Commission [2003]
ECR 11-435, at paragraph 222.
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Furthermore, none of the information submitted indicates that the Municipality of Oslo injected
further capital in this part of the business based on expectations of acceptable long-term profit.
Moreover, the Authority is not aware of then minority shareholder(s) of AS Oslo Sporveier having
contributed to remedy the underfunding — and a private shareholder surely would have requested
the other shareholders to either do so pro rata, or would have increased its stake.

For the above reasons, the Authority is at this stage uncertain whether the market economy
investor test is met with regard to the commercial activities capital injection.

Favouring certain undertakings or the production of certain goods

In order to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, the aid
measure must be selective by favouring certain undertakings or the production of certain goods.

The Court of Justice has held that in order to determine whether a measure is selective, the
question is whether the undertaking(s) in question are in a legal and factual situation that is
comparable to other undertakings in the light of the objective pursued by the measure.(®')

In the present case, the annual compensation and the capital injection favoured AS Oslo
Sporveier and/or AS Sporveisbussene to the exclusion of other bus transport operators. Such
other bus operators operate scheduled bus transport services in Norway or elsewhere in the EEA
and were therefore in a similar legal and factual situation compared to AS Oslo Sporveier and
AS Sporveisbussene. For these reasons, the Authority is of the preliminary view that these two
measures are selective.

Distortion of competition and effect on trade between Contracting Parties

In order to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, the
aid measure must distort or threaten to distort competition and affect trade between Contracting
Parties. According to the EFTA Court case law, this requires the Authority to examine whether
such aid is liable to affect trade and to distort competition.(%?)

Since before the entry into force of the EEA Agreement in Norway several undertakings have
provided scheduled bus services in Oslo, the Authority preliminarily concludes that the annual
compensation and the capital injection were liable to distort competition since then.(®%)

With respect to the effect on trade and the fact that the present case concerns a local market for
bus transport in Oslo, the Authority recalls that in the Altmark judgment, which also concerned
regional bus transport services, the Court of Justice held that

“a public subsidy granted to an undertaking which provides only local or regional transport
services and does not provide any transport services outside its State of origin may none the
less have an effect on trade between Member States ... The second condition for the application
of Article 92(1) of the Treaty, namely that the aid must be capable of affecting trade between
Member States, does not therefore depend on the local or regional character of the transport
services supplied or on the scale of the field of activity concerned.”(%¥)

This means that even if — as in the present case — only the local bus transport market (Oslo) is
concerned, public funding made available to one operator in such a local market is liable to affect
trade between Contracting Parties.(%) Consequently, the Authority considers that the annual
compensation and the capital injection were liable to affect trade between Contracting Parties.

(°") Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke ECR [2001] 1-8365, paragraph 41.

(°?) Joined Cases E-5/04, E-6/04 and E-7/04, Fesil and Finnfjord and Others v EFTA Surveillance Authority [2005] EFTA Court Report,
117 at paragraph 93.

(®) Moreover, the Court of Justice observed in the Altmark judgment that since 1995 several EU Member States had voluntarily opened
up certain urban, suburban or regional transport markets to competition from undertakings established in other EU Member States,
the risk to inter-Member State trade was not hypothetical, but real as the market was open to competition (paras. 69 and 79).

(%) Paragraphs 77 and 82 of the Altmark judgment.

(%%) See also Case 102/87 France v Commission [1988] ECR 4067, paragraph 19; Case C-305/89 Italy v Commission [1991] ECR
1-1603, paragraph 26.
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Taxation of the Oslo Sporveier Group

The complainant has argued that AS Oslo Sporveier’s negative tax position has been used to
reduce the tax burden on AS Sporveisbussene.

Based on the submissions of the Norwegian authorities, it appears to the Authority that the
complainant is referring to the taxation rules regarding contributions between companies
belonging to the same corporate group (‘group contributions’).

The Authority observes that these rules are applicable to AS Oslo Sporveier and AS
Sporveisbussene, as the latter is a wholly-owned subsidiary of the former. Thus, AS Oslo
Sporveier or any of its subsidiaries could in principle offset taxable profits by distributing
contributions within the group.

The Authority points out that the complainant seems to have taken issue with what appears to be
an application of the general Norwegian rules on corporate taxation. The Authority notes that the
complainant has neither alleged, nor submitted any information sustaining that the relevant tax
rules are drafted in a manner which could lead to state aid being granted to specific companies.

Moreover, and with more particular regard to the case at hand, it appears to the Authority that
the offsetting of taxable income by making a group contribution would not confer an economic
advantage on AS Sporveisbussene when it, as a condition of benefitting from the tax deductions,
was obliged to make a contribution to the group of the same amount as the tax base reduction
obtained in this manner. By transferring income, AS Sporveisbussene may avoid paying taxes on
the transferred amount, but the amount will not be at its disposal. Arguably, the benefit of not
paying taxes on an income which is no longer disposable does not produce any obvious effects
resulting in an economic advantage for that entity (although the situation may be different for the
corporate group as a whole).

However, the Authority considers that it is in possession of insufficient facts and information
allowing it to assess the application of the Norwegian Tax Act to and by the Oslo Sporveier
Group, and to exclude without any doubt that in this case a potential economic advantage may
have indirectly been derived by AS Sporveisbussene, or the Oslo Sporveier Group, in a manner
incompatible with the state aid rules.

Alleged guarantees from AS Sporveisbussene to its subsidiaries

The Authority has asked the Norwegian authorities to clarify whether the subsidiaries of AS
Sporveisbussene have benefitted from any guarantees granted by their owner, as alleged by the
complainant.

The Norwegian authorities have stated that no guarantees have been granted by AS
Sporveisbussene, and that its subsidiaries consequently have not benefitted from any guarantees
from AS Sporveisbussene. The Authority is in possession of no information suggesting that this
is incorrect.

In light of this, the Authority sees no reason to investigate further this part of the complaint.
Conclusion

The Authority preliminarily concludes that the annual compensation disbursed until 2008 and the
2004 capital injection of NOK 111 760 000 in Oslo constitute aid within the meaning of Article
61(1) of the EEA Agreement.

As regards the allegations concerning the taxation of AS Sporveisbussene, the Authority is, as
indicated above, unable to exclude without any doubt that a potential economic advantage may
have indirectly been derived by AS Sporveisbussene, or the Oslo Sporveier Group, in a manner
incompatible with Article 61(1).
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The Authority sees no reason to investigate further the alleged guarantees from AS Sporveisbussene
to its subsidiaries.

Classification of the aid as existing or new

Regarding the allegation of potential cross-subsidisation, it is necessary in this context to firstly
determine if the aid in question is to be qualified as existing or new aid. Were the public service
compensation existing aid (i.e. granted under an existing aid scheme), the Authority could at most
request the Norwegian State to bring it in line with the state aid provisions of the EEA Agreement
(if the aid was deemed incompatible and the existing aid scheme in question still applicable).
If, on the other hand, the aid was considered as new aid, the consequence of its incompatibility
would normally be the recovery of the aid.

Introduction — the Court’s Judgment
Article 1(b)(i) of Part II of Protocol 3 provides that “existing aid” shall mean:

“all aid which existed prior to the entry into force of the EEA Agreement in the respective EFTA
States, that is to say, aid schemes and individual aid which were put into effect before, and are
still applicable after, the entry into force of the EEA Agreement.”

The Authority notes that AS Oslo Sporveier, at the time of the entry into force of the EEA
Agreement in Norway (1 January 1994), was compensated for carrying out scheduled bus
transport in Oslo in accordance with the provisions of the transport legislation and established
administrative practice (pre-dating the EEA Agreement), as described in detail above.

In the judgment in Case E-14/10 annulling the Authority’s Decision No 254/10/COL, the EFTA
Court stated the following on the question of the existing or new nature of the aid:

“Whether the aid granted [ ...] constitutes “existing aid” [...] depends upon the interpretation of
the provisions of Protocol 3 SCA [...]

[...Jto qualify as an “existing aid measure” under the EEA State aid rules, it must be part of an
aid scheme that was put into effect before the entry into force of the EEA Agreement.” (%)

Aid scheme
Article 1(d) of Part II of Protocol 3 provides that an aid scheme:

“shall mean any act on the basis of which, without further implementing measures being required,
individual aid awards may be made to undertakings defined within the act in a general and
abstract manner and any act on the basis of which aid which is not linked to a specific project
may be awarded to one or several undertakings for an indefinite period of time and/or for an
indefinite amount, *

Article 1(e) of Part II of Protocol 3 provides that individual aid:

“shall mean aid that is not awarded on the basis of an aid scheme and notifiable awards of aid

>

on the basis of an aid scheme;’

This distinction is of particular importance in the context of existing aid, as Protocol 3 only
provides the Authority with a competence to keep under constant review existing systems of aid
(cf. Article 1.1 of Part I of Protocol 3). Likewise, Section V of Part I of Protocol 3 only applies to
existing aid schemes (the terms “aid schemes” and “systems of aid” are to be treated as synonyms
in the Authority’s view(%7)).

The Authority recalls that the Norwegian transport legislation in essence sets out the following
key parameters that are relevant for the aid measures at hand: (i) a system of co-financing of
scheduled bus transport services (from state and county), (ii) that the counties are responsible for

(°%) Paragraphs 50 — 53.
(°) Cf. Sinnaeve/Slot, The new Regulation on State aid Procedures, Common Market Law Review 36/1999, p. 1153, footnote 28.



5.7.2012

EES-vidbetir vid Stjornartidindi Evropusambandsins

Nr. 37/45

administering the scheduled bus transport services, control concessions, routes, schedules and
ticket prices, and (iii) a detailed concession system.

(134)  Moreover, according to the Norwegian authorities, Article 22 CTA entails that Oslo Municipality

is under the obligation to compensate the operators for the provision of the transport service on
unprofitable routes (where the revenue generated from the sale of tickets does not cover the cost
of operating the service). The Authority understands that the compensation aims to cover the gap
between the costs and the revenues (in the form of ticket sales).

(135) Before the entry into force of the EEA Agreement, Oslo Municipality had chosen to provide

scheduled bus transport services under the relevant provisions of the CTA and CTR,
compensating unprofitable routes in accordance with the administrative practice described above.
This continued without interruption until the last directly awarded concession had run its course
(on 30 March 2008).

(136)  Whether the system in Oslo as outlined above constitutes an aid scheme in accordance with the

definition of Article 1(d) of Part II of Protocol 3 depends on whether the legal framework for the
financing of scheduled bus transport in Oslo can be considered to be “an act on the basis of which,
without further implementing measures being required, individual aid awards may be made to
undertakings defined within the act in a general and abstract manner”.

(137)  The Authority notes that this definition was incorporated into the EEA Agreement in 2001 with

the insertion of Part II of Protocol 3. Prior to 2001, when Protocol 3 was brought in line with the
Procedural Regulation, there was no similarly precise definition in EEA law determining what
an aid scheme was. Moreover, the rationale for the concept of existing aid — in principle that of
providing EEA States and beneficiaries of state with some legal certainty regarding arrangements
that predate the entry into force of state aid control in their legal systems whilst providing the
Authority with the possibility of bringing such systems in line with EEA law — must in the
Authority’s view be borne in mind.

(138)  Furthermore the Authority notes that the case-law of the European Courts does not provide

detailed guidance as regards the interpretation of this definition. The Authority has thus reviewed
its own case practice and that of the European Commission and found that existing “aid schemes”
were held to encompass non-statutory customary law(°®) and administrative practice related to
the application of statutory(®®) and non-statutory law(’®). In one case, the European Commission
found that an aid scheme relating to Anstaltslast and Gewdhrtrigerhaftung was based on the
combination of an unwritten old legal principle combined with widespread practice across
Germany.("!)

(139)  Nevertheless the Authority is at this stage in doubt as to whether the three criteria defining an “aid

scheme” as provided for in Protocol 3 - (i) an act on the basis of which aid can be awarded, (ii)
requiring no further implementing measures and (iii) defining the potential aid beneficiaries in a
general and abstract manner - are met.

(*

)
()

@)

See the Authority’s Decision No 405/08/COL HFF (OJ L 79, 25.3.2010, p. 40 and the EEA Supplement No. 14, 25.3.2010, p. 20),
Chapter 11.2.3.1, p. 23: “The State guarantee on all State institutions for all their obligations follows from general unwritten rules
of Icelandic public law predating the entry into force of the EEA Agreement. The guarantee is applicable to all State institutions,
regardless of when they are established, or of their activities, or changes in those activities. This possible aid measure must be
regarded as a scheme falling within the definition in Article 1 (d) in part II of Protocol 3 to the Surveillance and Court Agreement.”
See Commission Decision in Case E-45/2000 (Netherlands) Fiscal exemption in favour of Schiphol Group (OJ C 37, 11.2.2004,
p. 13).

From the Authority’s Decision No 491/09/COL Norsk Film group (OJ C 174, 1.7.2010, p. 3 and the EEA Supplement No. 34,
1.7.2010, p. 1), Chapter 112 p. 8: “the yearly payments made by the Norwegian State since the 1970s to Norsk FilmStudio AS/
Filmparken AS for the production of feature films and to maintain an infrastructure necessary for the production of films were
based on an existing system of aid. The Authority considers that in this case, where regular payments were consistently made over
a very long period of time, the practice shows that state support was an essential element in the financing of the company. The
Authority considers on that basis that the annual grants were made under an existing system of state aid within the meaning of
Article 62 EEA.” In that case, the Authority opened the formal investigation into a payment of NOK 36 million that had been made
in addition to the regular payments and an alleged preferential tax measure. With Decision No 204/11/COL (not yet published in
the OJ, available online: http://www.eftasurv.int/state-aid/state-aid-register/) the Authority closed the procedure on the basis that the
NOK 36 million payment was made on the basis of the existing aid scheme and that the tax measure did not constitute state aid.
See Commission Decision in Case E-10/2000 (Germany) State guarantees for public banks in Germany (OJ C 150, 22.6. 2002,
p. 6).
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As for the first criterion, the Authority notes that the CTA and the CTR are acts on the basis of
which Oslo Municipality could award aid.

As for the second criterion, the Authority notes that the administration of any aid scheme requires
a certain decision-making process which can (but does not have to) lead to individual awards of
aid being made. However, an arrangement that would for example require, for individual aid to
be awarded, the adoption of further legislative measures, cannot be considered as an aid scheme.

A mere “technical application”, as indicated above, of the provisions providing for the scheme
would thus not be an implementing measure.(’>) Moreover, the mere fact that a decision
awarding aid under an aid scheme has implications for the budget of the authority administering
that scheme, cannot, in the Authority’s view, mean that such decisions are to be regarded as
implementing measures.

In a similar vein, considering acts of entrustment such as the award of a concession, for which
the CTA foresees a duration of 10 years, in the case at hand as an implementing measure would
make it ex ante impossible to set up an aid scheme for public service compensation under which
aid to several undertakings could be awarded, as any entrustment would then entail individual aid.
A concession — as any other act of entrustment — specifies one particular undertaking, and could
thus not relate to a group of undertakings, “defined in a general and abstract manner”.

On the other hand, the Authority is of the view that “implementing measures” should be
understood as entailing a certain degree of discretion, that could influence the amount,
characteristics or conditions under which the aid is granted to a significant degree. In particular,
it would seem that every scheme determines for which clearly defined purpose aid can be
awarded. Thus, where a public body for example has general powers allowing it to use different
instruments to promote the local economy, and grants several capital injections based on those
general powers, this granting of capital injections implies the use of considerable discretion as to
the amount, characteristics or conditions and purpose for which the aid is granted, and is hence
not to be regarded as an aid scheme.(%)

In the case at hand, it is clear that no further legislative measures needed to be adopted for
compensation payments to AS Oslo Sporveier and AS Sporveisbussene to be made. The
preliminary opinion of the Authority is that the CTA and CTR arguably ringfenced the discretion
of Oslo Municipality, to the extent that they appear to have been applied by the Municipality, in
line with its administrative practice, in a way that did not allow for compensation in excess of cost
for the public service minus revenue. Moreover, the compensation was not based on discretionary
budget allocations. Oslo Municipality, after choosing to maintain the public service, was not
free to decide whether to cover the loss of AS Oslo Sporveier and AS Sporveisbussene or not.
Oslo Municipality was obliged to do so, and did so, every year until 2008, in line with a routine
procedure. It is also evident that the compensation was and could only be granted for the purpose
of financing local scheduled bus transport in Oslo. The municipality could not have awarded aid
for different purposes on the basis of the provisions described above.

However, the Authority cannot, on the basis of the information provided, conclude that the
provisions and practice that set out how providers of scheduled bus services were to be
remunerated in Oslo is sufficiently precise and detailed. The Authority has doubts as to the exact
extent of the discretion enjoyed by Oslo Municipality, taking into account the administrative
practice, in determining the amount of compensation for scheduled bus services.

As for the last criterion, the compensation system in Oslo applies to all concessionaires that have
been entrusted with providing bus services on unprofitable routes.

Consequently, in particular given the Authority’s doubts as regards the second criterion mentioned
above, the Authority cannot at this stage conclude that the financing of AS Oslo Sporveier and AS
Sporveisbussene, as described above, constitutes an aid scheme.

("®) See Commission Decision in Case E 4/2007 (France) Charges aéroportuaires, paragraph 56 (OJ C 83, 7.4.2009, p. 16).
(") Cf. Commission Decision in Case C 6/2008 (Finland) Public Commercial Property Aland Industrihus, (not yet published),
paragraphs 107-109 in particular.
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However, so as to address issues of law relevant for the final assessment of this case, the Authority
sets out its preliminary views below based on the assumption that public service compensation for
AS Oslo Sporveier and AS Sporveisbussene has been awarded on the basis of an aid scheme.

Existing aid due to the entry into force of the EEA Agreement

Article 1(b)(i) of Part II of Protocol 3 provides that existing aid encompasses all aid which existed
prior to the entry into force of the EEA Agreement in the respective EFTA States, that is to say,
aid schemes and individual aid which were put into effect before, and are still applicable after,
the entry into force of the EEA Agreement.

As described above, the provisions providing for the scheme have been in place since before the
EEA Agreement entered into force in Norway on 1 January 1994. As it appears that the market
for local bus transport was already exposed to some competition on that date, the Authority is of
the preliminary view that the scheme became an existing aid scheme on 1 January 1994.

Aid not granted on the basis of the provisions providing for the scheme

Judgment in Case E-14/10

In the judgment in Case E-14/10, the EFTA Court stated the following on the question of the
existing or new nature of the aid:

“(...) what is relevant is whether the aid was granted in accordance with the provisions providing

for it.

(...) in so far as the compensation payments were indeed used to finance the operation of non-
profitable scheduled bus services, the defendant (the Authority) may correctly have classified
those payments as existing aid.

However, (...) any aid granted to Oslo Sporveier in excess of the losses actually incurred in
connection with the services in question cannot be regarded to constitute, on the basis of that aid
scheme, existing aid (...)"("*)

The Authority understands the judgment of the EFTA Court to mean that only payments made on
the basis of the existing aid scheme can be considered as existing aid disbursed under that scheme.
Payments not made on the basis of the provisions providing for the scheme cannot be protected
by the existing aid nature of that scheme.(’%)

Therefore, to determine whether the aid granted is existing or new, the Authority must assess
whether it was granted in accordance with the scheme providing for it.

The Authority’s preliminary view is that the scheme was based on the CTA, the CTR as applied
in Oslo in accordance with the established administrative practice.

The scheme only provided for cost coverage (the difference between cost and revenue) of the
unprofitable scheduled bus services that the concessionaires provided. This therefore is the
benchmark against which the Authority must assess the extent to which the measures covered by
the complaint have been made on the basis of the aid scheme.

In the following, the Authority assesses whether (i) the annual compensation and (ii) the
2004 capital injection were granted on the basis of the provisions providing for the system of
compensation.

(") Paragraphs 73-76.
() The same logic applies for schemes that have been approved by the Authority or the European Commission. See for example Case
C-47/91, Italy v Commission [1994] ECR-4635, paragraphs 25-26.
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Annual compensation

As set out above, the Authority is at this stage of the view that at least a large part of the
compensation that AS Oslo Sporveier and AS Sporveisbussene have received has been awarded
in line with the existing aid scheme, which provides in essence for loss coverage for the public
service. Such a scheme would appear to presuppose the separation of accounts, an appropriate
allocation of common costs and arms-length intra-group transactions for undertakings that in
addition to providing public services also engage in commercial activities. Complying with these
principles seems necessary to avoid that aid is granted outside the scheme.

According to the Norwegian authorities, market prices were paid for services that were provided
between the companies in the Oslo Sporveier Group.

However, aside from indicating that from 2004 onwards, [...](7®) % of the overall costs were
levied from all subsidiaries for general overheads, the Norwegian authorities have not submitted
information that would allow the Authority to conclude that the allocation of the common costs
was done in accordance with a particular allocation key, or that the payment for the services that
the commercial subsidiaries of AS Sporveisbussene received was done on an arms-length basis
and on market terms. Furthermore, no explanations have been provided as to the rationale of
introducing a general overhead fee in 2004, and if overheads were exclusively born by the public
service activities before that.

Thus, the Authority cannot, on the basis of the information provided, conclude that all payments
to AS Oslo Sporveier and AS Sporveisbussene were made on the basis of the provisions providing
for the aid.

In particular, the Authority has doubts as to whether the commercial activities carried out by the
Oslo Sporveier Group (the tour bus activities in particular), were financed by the annual public
service compensation in contravention of the provisions providing for the aid. The information
provided has not enabled the Authority to conclude that the annual payments were restricted to
cover only costs that could be covered in accordance with the legal framework of the scheme — in
other words, whether the annual compensation exceeded the difference between the costs and the
revenues of the public service.

2004 capital injection

Turning to the 2004 capital injection, already since the mid nineties, it was clear that the pension
fund of AS Oslo Sporveier was underfunded. Thus, a payment plan to remedy the fund’s shortfall
by 2020 was implemented. In accordance with that plan, Oslo Municipality increased the public
service compensation to AS Oslo Sporveier in order for the compensation to cover all the costs
incurred by the provision of the public service.

In 2004, the remaining shortfall was covered by a capital injection of NOK 111 760 000. Although
it was not granted as part of the annual lump sum to AS Sporveisbussene, the payment appears to
mainly(”’) have been made on the basis of the existing aid scheme, in that it went to cover a cost
incurred whilst providing the public service.

As noted above, the CTA and the CTR do not have any particular provisions on how the
concessionaire is to be compensated for the public service, in practice, the compensation has
simply been awarded annually in the form of lump sums in accordance with the established
administrative practice. The EFTA Court has held(’®) that when an existing aid scheme does not
have any particular provisions on how the aid is to be provided, a divergence from the usual
procedure cannot in and of itself, lead to the finding that the aid was not granted on the basis of
that scheme. The fact that the 2004 capital injection was not made in accordance with the normal
annual block grant procedure cannot in and of itself entail that it was not made on the basis of the
scheme.

(7%) The exact figure is covered by the obligation of professional secrecy. It is in the range of 2% - 7%.
(") See below on the approximate amount of NOK 430 300 that went to cover non-PSO pension costs.
(") Paragraph 87 of the Judgment of the EFTA Court.
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As described above, Oslo Muncipality had since the mid-1990s increased the annual public
service compensation payments to cover a historic shortfall in the pension fund of the Oslo
Sporveier Group by 2020. These pension costs were predominantly(’®) linked to the public
service which Oslo Municipality was obliged to cover in accordance with their obligation to cover
the cost of the public service. Instead of continuing with the annual payments until 2020, it was
decided that the 2004 capital injection should cover the remaining share of the underfunding, thus
eliminating the need for further annual payments to cover the historic underfunding.

On this basis, the Authority is of the preliminary opinion that the 2004 capital injection was
largely carried out in accordance with the provisions providing for the aid.

However, the Norwegian authorities have informed the Authority that the capital injection was
not restricted to cover the cost of the pensions related to the public service. The Norwegian
authorities have explained that the capital injection also covered pension obligations related
to employees engaged in commercial tour bus services and have calculated the amount of this
compensation to be approximately NOK 430 300.

As this portion of the compensation does not appear to have been disbursed on the basis of the
provisions providing for the aid, it appears that it cannot be held to be covered by the existing aid
scheme. Thus, the preliminary opinion of the Authority is that it represents new aid.

Alterations to existing aid

According to Article 1(b)(i) of Part II of Protocol 3, a measure that existed prior to the entry into
force of the EEA Agreement and was still in force afterwards is existing aid.

Further, Article 1(c) of Part II of Protocol 3 provides that “new aid” is:

“all aid, that is to say, aid schemes and individual aid, which is not existing aid, including
alterations to existing aid,”

In Namur, the Court of Justice stated the following:

“[...] the emergence of new aid or the alteration of existing aid cannot be assessed according to
the scale of the aid or, in particular, its amounts in financial terms at any moment in the life of
the undertaking if the aid is provided under earlier statutory provisions which remain unaltered.
Whether aid may be classified as new aid or as alteration of existing aid must be determined by
reference to the provisions providing for it.” (3°)

As set out in the factual description of the case above, there are a number of events that could
potentially be considered as altering the scheme and turning it into new aid.

1997 internal reorganization

In 1997, an internal reorganization led the newly established entity AS Sporveisbussene to take
over the responsibility of carrying out the scheduled bus transport services previously provided
by AS Oslo Sporveier.

Purely formal or administrative changes to an aid scheme do not lead to the reclassification of
existing aid as new.(®') The question is whether this reorganization brought with it a change to
the existing aid scheme involving new aid.

The Norwegian authorities have explained that, in essence, the change from AS Oslo Sporveier
to AS Sporveisbussene as the provider of the service was a change of a formal nature. By
establishing AS Sporveisbussene, AS Oslo Sporveier created a subsidiary for operating public
bus services that it formerly ran itself. AS Oslo Sporveier — in its position as the mother company
— remained, however, the primary recipient of the compensation and holder of the concession,
and simply underwent an internal re-organisation that led to AS Sporveisbussene being in charge

(") See below on the approximate amount of NOK 430 300 that went to cover non-PSO pension costs.
(®%) Case C-44/93 Namur-Les Assurances du Crédit [1994] ECR 1-3829, paragraph 28.
(®1) See Atticle 4(1) of the Implementing Provisions Decision. See also the opinion of Advocate General Lenz in Namur (cited above).
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of providing the services in accordance with the concession. For this it received compensation
from its mother company. The reorganization did necessitate the conclusion of the Transport
Agreement, which however, as the Norwegian authorities have explained, did not substantially
change the established administrative practice relating to the financing of the public service.
Additionally, the reorganization did not involve any changes to the CTA or CTR.

On this basis, the reorganization of 1997 cannot be held to have involved a substantive change
to the aid scheme.(*?) Consequently, the scheme remained in the Authority’s preliminary view an
existing aid scheme after the reorganization.

Renewal of concession

With reference to the description of the scheme above, the Authority notes that it does not
consider the concession to form part of the provisions providing for the existing aid scheme.
The concession, granted for a duration of 10 years pursuant to the CTA, appears to be an act of
entrustment. The entrustment in essence determines the route(s) for which the concessionaire has
a right and obligation to provide a scheduled service. The Authority considers that an existing aid
scheme will not be altered by the grant or renewal of an act of entrustment under that scheme.

In any event, other than the temporal prolongation, no changes were made to the renewed
concession. AS Sporveisbussene simply continued, on the same terms, to carry out the public
service on behalf of AS Oslo Sporveier on the basis of the concession.

Therefore, the Authority does not consider the renewal of the concession as an alteration to the
existing aid scheme.

Introduction of a quality bonus/malus system

AS Oslo Sporveier introduced a new bonus/malus system some time before 2004. The Authority
has not received exact information on when this system was introduced. Nor has the Authority
received information on how the system was implemented in the contractual relationship between
AS Oslo Sporveier and AS Sporveisbussene. Thus, further information is necessary for the
Authority to fully assess the nature of the quality bonus and its relationship to the existing aid
scheme.

The Authority is at this stage of the opinion that the quality bonus that AS Sporveisbussene
received in 2004 pursuant to the bonus/malus system could either form part of the compensation
for the public service, possibly constituting part of the reasonable profit that the company
appears to have been entitled to, or a change to the existing aid scheme. If so, this measure could
constitute new aid.(**)

Period subsequent to 30 March 2008

In the early 2000s, Oslo Municipality decided to tender all public service contracts for scheduled
bus transport in the Oslo region. By 30 March 2008, this process was brought to an end, thus AS
Oslo Sporveier’s concession was without object, and all services were provided on the basis of
tendered contracts.

Therefore, from 30 March 2008 onwards, the new concessionaires have been remunerated on
the basis of the tendered contracts, and not in accordance with the system described above under
which aid had been granted to AS Oslo Sporveier and AS Sporveisbussene before.

(®?) This is supported by the conclusions drawn by the European Commission in similar cases, see the Commission Decisions in Case
NN 73/2008 (Hungary) Sharing of loans between MAV Zrt. and MAV-TRAKCIO Zrt. (OJ C 109 13.5.2009 p. 5), at paragraphs 59-60
and Case E 14/2005 (Portugal) Compensation payments to public service broadcaster RTP (not published in the OJ) at paragraphs
78-80.

(®*) Only changes affecting the substance of an existing scheme can transform that existing aid to new aid. Changes severable from
the existing aid will not affect the substance of that existing aid (Joined Cases T-195/01 and T-207/01 Government of Gibraltar v
Commission, [2002] ECR 11-2309, para. 111).
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Compatibility of the aid

As set out above, the Authority is of the preliminary view that a substantial part of the aid to AS
Oslo Sporveier (in the form of annual compensation and the 2004 capital injection) was granted
under an existing aid scheme. The Authority has furthermore come to the preliminary conclusion
that the bonus/malus system introduced some time before 2004 may represent new aid. Moreover,
the Authority has preliminarily concluded that some of the aid was potentially granted outside the
aforementioned scheme and thus constitutes new aid.

The Authority notes that the Norwegian authorities have not submitted any arguments relating
to the compatibility of either the new or existing aid described above. In the absence of such
information and, in particular, without a detailed account of which costs formed the basis for the
annual payment negotiations and the methodology and justification for the allocation of common
cost, the Authority cannot take a final view on this matter.

However, it would appear to the Authority that the compensation payments for the public service,
or at least parts thereof, and the capital injection to offset the underfunding of the pension fund,
or at least parts thereof, could be compatible public service compensation under Article 49 EEA.
This provision cannot be applied directly(®*) but only by virtue of Council Regulations, i.e.
Regulations 1191/69(*°) or Regulation 1370/2007(%%). An essential element in the assessment
under both regulations is to verify that aid in the form of public service compensation only
covers the cost of the public service (including a reasonable profit) and does not lead to
overcompensation.

Moreover, it also cannot be excluded at this stage that the aid measures under assessment, in
particular the capital injection to remedy the underfunded pension fund, could be compatible
under Article 61(3)(c) of the EEA Agreement.

Should any new aid have been granted that benefitted the commercial activities of the Oslo
Sporveier Group, the Authority does not at this stage envisage any provision in EEA state aid
law that could form the basis for deeming such aid compatible. As the Authority expresses solely
a preliminary view however, the Norwegian authorities are invited to submit arguments and
information regarding the compatibility of all state aid that was granted to the Oslo Sporveier
Group, including (potential) aid to the commercial activities.

Conclusion

Based on the information submitted by the complainant and the Norwegian authorities, the
Authority has come to the conclusion that the complainant’s allegations that guarantees provided
by AS Sporveisbussene may involve unlawful state aid are unfounded.

However the Authority preliminarily considers that the three additional measures referred to
by the complainant - namely (i) the annual compensation payments for scheduled bus services,
(i) the 2004 capital injection, and (iii) an alleged a favourable tax position benefiting AS
Sporveisbussene — may entail state aid in the meaning of Article 61(1) of the EEA Agreement.
As regards the second measure, the Authority has doubts whether (parts of) it might indeed have
been granted in line with the market economy investor principle.

As established above, the Authority moreover is at this stage of the view that most of the state aid
appears to have been granted on the basis of an existing aid scheme which entitled concessionaires
that provided public scheduled bus services in Oslo to a compensation which would cover the
difference between ticket revenue and cost for discharging the public service. However, the

(®) See Altmark (cited above), at paragraph 107.

(®) Regulation 1191/1969 on public service in transport by rail, road and inland waterway, (OJ L 156, 8.6.1969 p.8), incorporated in
the EEA Agreement by means of Annex XIII to the EEA Agreement.

(®%) Regulation 1370/2007 of the European Parliament and of the Council of 23 October 2007 on public passenger transport services
by rail and by road and repealing Council Regulations (EEC) Nos 1191/69 and 1107/70 (OJ L 315 03.12.2007 p. 1), incorporated
in the EEA Agreement by means of Annex XIII to the EEA Agreement. Regulation 1370/2007 entered into force in Norway on 1
January 2011, see Regulation of 17.12.2010 No 1673.
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Authority has doubts as to the precise delineation of that scheme, i.e. how exactly the costs, that
formed the basis for the annual negotiations on the compensation payment, were calculated,
and which costs were exactly taken into account. Given that the beneficiary is also engaged in
commercial activities, the Authority doubts at this stage if indeed costs that should have been
borne by those commercial activities were taken into account in the process of calculating the
annual compensation.

Furthermore, and in line with the judgment of the EFTA Court, the Authority is of the view that
any aid not granted in line with the scheme would have to be qualified as new aid. It preliminarily
considers that the 2004 capital injection also covered underfunded pension funds of employees
of the commercial activities of the beneficiary. Moreover, it doubts whether the quality bonus
described above has been granted on the basis of the scheme, or whether it is a severable
amendment to the scheme involving new aid.

Finally, if any new aid not in line with the scheme has been granted, the Authority has doubts as
to whether such aid would be compatible with the EEA Agreement, in particular Articles 49 and
61(3)(c) thereof.

Consequently, and in accordance Article 4(4) of Part II of Protocol 3, the Authority is obliged to
open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measures in question do not constitute aid, are existing
aid or new aid compatible with the functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, invites the Norwegian authorities to submit their comments,
as well as all documents, information and data needed to address the doubts of the Authority
outlined above, as well as all relevant information that will enable the Authority in consolidating
its preliminary views expressed in this decision. In particular, it invites the Norwegian authorities
to comment, within one month of the date of receipt of this Decision, on:

a) the compliance of the commercial activities capital injection with the market economy
investor principle;

b) the description of the potential existing aid scheme in this decision;

c) the costs that were taken into account for the calculation of the annual compensation, and

whether it can be excluded that costs of the commercial activities were taken into account for
this purpose;

d) the distribution of common costs between the various activities and subsidiaries, and the
methodology for the pricing of services provided by the public service activities to the
commercial activities;

e) a detailed description of the rules on group taxation, and their application to and by the Oslo
Sporveier group;
f) the nature and potential compatibility of the amounts paid under the bonus/malus system;

g) how, should any of the above measures entail new aid, they could be considered compatible
with the EEA Agreement.

The Authority requests the Norwegian authorities to immediately forward a copy of this decision
to the potential recipients of the aid.

The Authority must remind the Norwegian authorities that, according to Article 14 of Part II of
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered,
unless, exceptionally, such recovery would be contrary to a general principle of EEA law.
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HAS ADOPTED THIS DECISION:
Article 1

The EFTA Surveillance Authority considers the allegation that guarantees provided by AS Sporveisbussene
to its subsidiaries may involve unlawful state aid are without object.

Article 2
The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the
compensation for scheduled bus services in Oslo paid to AS Oslo Sporveier and AS Sporveisbussene
during the period 1 January 1994 — 30 March 2008, the capital injection paid by Oslo Municipality on
1 June 2004, and the application of the group taxation rules to and by the Oslo Sporveier Group.

Article 3
The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification
of this Decision.

Article 4
The Norwegian authorities are requested to provide within one month from notification of this decision,
all documents, information and data needed for assessment of the nature and compatibility of the aid
measures.

Article 5
This Decision is addressed to the Kingdom of Norway.

Article 6

Only the English language version of this Decision is authentic.

Decision made in Brussels, on 28 March 2012.

For the EFTA Surveillance Authority

Oda Helen Sletnes Sabine Monauni-Téméordy

President College Member
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EB-STOFNANIR

FRAMKVAMDASTJORNIN

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2012/EES/37/03
(mal COMP/M.6621 — CNP Assurances/BNP Paribas/Immeuble Val-de-Marne)

1. Framkvemdastjorninni barst 22. jini 2012 tilkynning samkvemt 4. gr. reglugerdar radsins
(EB) nr. 139/2004 (') um fyrirhugada samfylkingu par sem fronsku fyrirteekin CNP Assurances
(,,CNP Assurances”) og BNP Paribas, fyrir milligbngu dotturfélagsins Cardif Assurance Vie
(,,Cardif*), 60last med hlutafjarkaupum i sameiningu yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr.
samrunareglugerdar EB, i fasteign (,,byggingin‘).

2. Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

— CNP Assurances: vatryggingar fyrir einstaklinga i Frakklandi, nanar tiltekid liftryggingar,
lifeyristryggingar og ahattutryggingar

— Cardif: liftryggingafélag sem tilheyrir fronsku bankasamsteypunni BNP Paribas
— Byggingin: fasteign undir skrifstofur i Charenton-le-Pont (i Val-de-Marne-syslu i Frakklandi)

3. Frumathugun framkvamdastjornarinnar hefur leitt i 1j6s ad samfylkingin, sem tilkynnt hefur verio,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvordun.

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemdastjorninni athugasemdir sem peir kunna ad hafa
fram a0 faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning pessi
birtist 1 Stjtid. ESB (C 192, 30. juni 2012). baer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
me0 rafposti & netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i posti, med tilvisuninni
COMP/M.6621 — CNP Assurances/BNP Paribas/Immeuble Val-de-Marne, 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") Stjtid. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
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Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2012/EES/37/04

(mal COMP/M.6622 — Banco Santander/Kredyt Bank/Zagiel)

M3l sem kann ad verda tekio fyrir samkvaemt einfaldadri malsmedfero

Framkvaemdastjorninni barst 21. jini 2012 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 (') um fyrirhugada samfylkingu bar sem speenska fyrirtekid Banco Santander
(,,Banco Santander) 60last med hlutafjarkaupum ad fullu yfirrad, i skilningi staflidar b) i 1. mgr.
3. gr. samrunareglugerdar EB, i polsku fyrirtekjunum Kredyt Bank S.A. (,KB“) og Zagiel S.A.
(,,Zagiel), en sem stendur lita pau badi yfirrddum hollenska fyrirtaekisins KBC Bank NV.

Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

— Banco Santander: modurfélag alpjodlegrar samsteypu banka og fjarmalafyrirtaekja sem starfa &
Spani og a alpjodamarkadi

— KB: polskur alhlida banki sem veitir heimilum og fyrirteekjum vidteka pjonustu, auk pess sem
hann veitir fjarvorslupjonustu og stundar fjarfestingar

—  Zagiel: lanamidlari sem veitir vidskiptavinum lausafjarlan og lan 4 afborgunum

Frumathugun framkvemdastjérnarinnar hefur leitt 1 1jo6s ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun. Hafa
ber 1 huga ad petta mal kann ad verda tekid fyrir samkvemt malsmedferdinni sem kvedid er 4 um
i tilkynningu framkvaemdastjornarinnar um einfaldada malsmedferd vid meodhondlun tiltekinna
samfylkinga samkveemt samrunareglugerd EB (?).

Hagsmunaadilar eru hvattir til ad senda framkvamdastjorninni athugasemdir sem peir kunna ad hafa
fram a0 faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi
birtist i Stjtid. ESB (C 196, 4. jali 2012). Paer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
med rafposti & netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i pdsti, med tilvisuninni
COMP/M.6622 — Banco Santander/Kredyt Bank/Zagiel, 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") Stjtid. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
(® Stjtid. ESB C 56, 5.3.2005, bls. 32 (,tilkynning um einfaldada malsmedferd®).
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Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2012/EES/37/05

(mal COMP/M.6624 — Bekaert/Southern Steel Berhad/Bekaert Southern Wire)

M3l sem kann ad verda tekio fyrir samkvaemt einfaldadri malsmedfero

Framkvaemdastjorninni barst 25. jini 2012 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 (') um fyrirhugada samfylkingu par sem belgiska fyrirteekid NV Bekaert SA (,,Bekaert*)
og malasiska fyrirteekid Southern Steel Berhad, dotturfélag malasisku samsteypunnar Hong Leong
Company (Malaysia) Berhad (,,Hong Leong Group®), 6dlast med hlutafjarkaupum i sameiningu
yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar EB, 1 nystofnudu, sameiginlegu
singapursku fyrirtaeki (,,Bekaert Southern Wire Pte Ltd.).

Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

— Bekaert: framleidsla og markadssetning fjolbreyttra vara & svidi dregins stalvirs, haproadrar
malmumbreytingar, haproadra efna og pekjuefna

— Southern Steel: framleidsla, sala og vioskipti med stalvorur. Southern Steel er dotturfélag Hong
Leong-samsteypunnar, storrar fyrirteekjasamsteypu sem stundar m.a. fasteignaproun, a hotel, auk
pess ad hafa umsyslu med, fjarmagna og framleida idnadar- og byggingarefni

— Sameiginlegt fyrirteki: framleidsla og sala 4 stalvir i Sudaustur-Asiu (Brunei Dartissalam,
Kambddiu, Indénesiu, Laos, Malasiu, Burma, Filippseyjum, Singapur, Tailandi og Vietnam)

Frumathugun framkvemdastjornarinnar hefur leitt 1 1j6s ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun. Hafa
ber 1 huga ad petta mal kann ad verda tekid fyrir samkvemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvaemdastjornarinnar um einfaldada malsmedferd vid meodhondlun tiltekinna
samfylkinga samkveemt samrunareglugerd EB (?).

Hagsmunaadilar eru hvattir til ad senda framkvamdastjorninni athugasemdir sem peir kunna ad hafa
fram a0 faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi
birtist i Stjtid. ESB (C 196, 4. jali 2012). Paer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
med rafposti & netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i pdsti, med tilvisuninni
COMP/M.6624 — Bekaert/Southern Steel Berhad/Bekaert Southern Wire, a eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") Stjtid. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
(® Stjtid. ESB C 56, 5.3.2005, bls. 32 (,tilkynning um einfaldada malsmedferd®).
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Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2012/EES/37/06
(mal COMP/M.6635 — Lukoil/ISAB Refinery)

M3l sem kann ad verda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkvaemdastjorninni barst 26. juni 2012 tilkynning samkvamt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 (') um fyrirhugada samfylkingu par sem rassneska fyrirteekid OAO Lukoil (,,Lukoil*)
60last med hlutafjarkaupum ad fullu yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar
EB, i italska fyrirtekinu ISAB S.r.1. (,ISAB®).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

— Lukoil: leit og framleidsla & oliu og gasi, framleidsla og sala hreinsadra jardoliuafurda og rekstur
bensinstodva

— ISAB: rekstur hreinsistddvar par sem hraolia er hreinsud svo ur verda hreinsadar jardoliuafurdir

3. Frumathugun framkvamdastjornarinnar hefur leitt i ljés ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvemt malsmedferdinni sem kvedid er 4 um
i tilkynningu framkveemdastjornarinnar um einfaldada malsmedferd vid medhdndlun tiltekinna
samfylkinga samkvaemt samrunareglugerd EB (?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjorninni athugasemdir sem peir kunna ad hafa
fram ad faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda a0 berast framkvemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
i Stjtio. ESB (C 196, 4. juli 2012). ber ma senda med simbréfi (faxnr. +32 (0)22 96 43 01), med
rafposti 4 netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i posti, med tilvisuninni mal
COMP/M.6635 — Lukoil/ISAB Refinery, 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") Stjtid. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
(® Stjtid. ESB C 56, 5.3.2005, bls. 32 (,tilkynning um einfaldada malsmedferd®).
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Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2012/EES/37/07
(mal COMP/M.6640 — Delphi/FCI MVL)

1. Framkvamdastjorninni barst 22. juni 2012 tilkynning samkvamt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 (') um fyrirhugada samfylkingu par sem luxemborgska fyrirteekid Delphi Holding
Luxembourg Sarl, sem lytur endanlegum yfirrddum Delphi Automotive Plc fra Jersey (,,Delphi®),
60last med hlutafjarkaupum ad fullu yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar
EB, i deild vélknlinna 6kutaekja franska fyrirtekisins FCI S.A. (,,FCI MVL*).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

— Delphi: framleidir ihluti i vélkmiin okuteki, m.a. tengla til nota i vélknunum okutaekjum og
vorum sem nota pess konar tengla

— FCI MVL: sérhafour framleidandi tengla til nota i vélknunum Skutaekjum

3. Frumathugun framkvamdastjornarinnar hefur leitt i ljés ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvordun.

4.  Hagsmunaadilar eru hvattir til ad senda framkvamdastjérninni athugasemdir sem peir kunna ad hafa
fram ad faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning bessi
birtist { Stjtid. ESB (C 196, 4. jali 2012). bar ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
me0d rafposti a netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i posti, med tilvisuninni
COMP/M.6640 — Delphi/FCI MVL, a eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") Stjtid. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).


mailto:COMP-MERGER-REGISTRY@ec.europa.eu

5.7.2012

EES-vidbetir vid Stjornartidindi Evropusambandsins

Nr. 37/59

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2012/EES/37/08

(mal COMP/M.6649 — Allianz/Insurance Portfolio and Brokerage Services of
Gan Eurocourtage)

Framkvaemdastjorninni barst 25. juni 2012 tilkynning samkvamt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 (') um fyrirhugada samfylkingu par sem franska fyrirtekid Allianz lard SA (,,AI*),
sem tilheyrir pysku samsteypunni Allianz (,,Allianz*), 60last med hlutafjarkaupum ad fullu
yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar EB, i sérstoku eignasafni & svidi
vatrygginga, sem samanstendur af vatryggingasamningum og tengdri midlunarstarfsemi, asamt
eignum og skuldum, i Frakklandi (,,the Target”), sem fram ad pessu tilheyrou franska fyrirteekinu
Gan Eurocourtage SA (,,GEC“).

Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

— A.L: détturfélag Allianz, starfsemi i Frakklandi 4 svidi vatrygginga og liftrygginga, eignastyringar
og pjonustu vid bankarekstur

— Allianz: starfar 4 svidi vatrygginga, bankarekstrar og eignastyringar i meira en 70 16ndum um
heim allan, en staerstur hluti starfseminnar er i Evropu

— the Target: sérstakt eignasafn GEC sem tengist vatryggingaafurdum fyrir einstaklinga, fagfolk
og fyrirtaeki, svo og tengd midlunarstarfsemi og umsysla GEC, asamt peim hlutum sem eru ekki
hluti eignasafnsins, og eignir og skuldir

— GEC: starfar 4 markadi fyrir vatryggingaafurdir handa einstaklingum og fyrirtekjum,
flutningstryggingar og hoptryggingar

Frumathugun framkvemdastjornarinnar hefur leitt 1 1j6s ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun.

Hagsmunaadilar eru hvattir til ad senda framkvamdastjorninni athugasemdir sem peir kunna ad hafa
fram a0 faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi
birtist i Stjtid. ESB (C 196, 4. jali 2012). Paer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
med rafposti & netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i pdsti, med tilvisuninni
COMP/M.6649 — Allianz/Insurance Portfolio and Brokerage Services of Gan Eurocourtage, 4
eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") Stjtid. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).


mailto:COMP-MERGER-REGISTRY@ec.europa.eu

Nr. 37/60 EES-vidbetir vid Stjornartidindi Evropusambandsins 5.7.2012

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2012/EES/37/09
(mal COMP/M.6659 — Bain/Sumitomo/Jupiter Shop Channel JV)

M3l sem kann ad verda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkvaemdastjorninni barst 22. juni 2012 tilkynning samkvamt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 () um fyrirhugada samfylkingu par sem bandariska fyrirteekid Bain Capital Investors,
LLC (,,Bain“) og hid japanska Sumitomo Corporation (,,Sumitomo®), 6dlast med hlutafjarkaupum
i sameiningu yfirrdd, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar EB, i japanska
fyrirtaekinu Jupiter Shop Channel Co., Ltd. (,,Shop®).

2.  Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

— Bain: fjarfestingar i 6skradum félogum i flestum atvinnugreinum, m.a. upplysingatekni,
heilbrigdispjonustu, smasolu og neytendavorum og fjarskiptum

—  Sumitomo: sampett vidskiptafélag sem stundar starfsemi a4 margvislegum svidum, s.s. i tengslum
vid malmvorur, flutninga- og byggingakerfi, idefni og rafeindavorur, midla, net og smasélu med
lifstilsvorur og jardefnaaudlindir

—  Shop: rekstur sjonvarpsverslunar i Japan og vefverslunar, einkum fyrir japanska neytendur

3. Frumathugun framkvamdastjornarinnar hefur leitt 1 [jos ad samfylkingin, sem tilkynnt hefur verio,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun. Hafa
ber 1 huga ad petta mal kann ad verda tekid fyrir samkvemt malsmedferdinni sem kvedid er 4 um
i tilkynningu framkvaemdastjornarinnar um einfaldada malsmedferd vid meodhondlun tiltekinna
samfylkinga samkveemt samrunareglugerd EB ().

4.  Hagsmunaadilar eru hvattir til ad senda framkveemdastjoérninni athugasemdir sem peir kunna ad hafa
fram a0 faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi
birtist i Stjtid. ESB (C 192, 30. juni 2012). Par ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
med rafposti & netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i pdsti, med tilvisuninni
COMP/M.6659 — Bain/Sumitomo/Jupiter Shop Channel JV, & eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

(") Stjtid. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
(® Stjtid. ESB C 56, 5.3.2005, bls. 32 (,,tilkynning um einfaldada malsmedferd®).


mailto:COMP-MERGER-REGISTRY@ec.europa.eu

5.7.2012 EES-vidbetir vid Stjornartidindi Evropusambandsins Nr. 37/61

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/10
(mal COMP/M.6249 — Princes/Aria)

Framkvamdastjornin akvad hinn 4. april 2012 ad hreyfa ekki andmelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingéngu til & ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6249. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmzlum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/11
(mal COMP/M.6280 — Procter & Gamble/Teva OTC Business)

Framkvamdastjornin akvad hinn 30. september 2011 ad hreyfa ekki andmelum vid ofangreindri tilkynntri
samfylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i sam-
raemi vid staflid b) 1 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt utgafa pessarar akvordunar
er eingdéngu til & ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver
eru. Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

— A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum hetti, m.a. eftir fyrirteeki, malsniimeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32011M6280. EUR-Lex er beinlinuadgangur ad 16ggjéf Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

Nr. 37/62 EES-vidbetir vid Stjornartidindi Evropusambandsins 5.7.2012

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/12
(mal COMP/M.6459 — Sony/Mubadala Development/EMI Music Publishing)

Framkvamdastjornin akvad hinn 19. april 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004, sbr. 2. mgr. sému greinar. Ostytt ttgafa
pessarar dkvordunar er eingéngu til 4 ensku og verdur hin birt eftir ad felld hafa verid brott vidskipta-
leyndarmal, ef einhver eru. Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.curopa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirteeki, malsnumeri,
dagsetningu og atvinnugrein.

— A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6459. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvérdun um ad hreyfa ekki andmseelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/13
(mal COMP/M.6469 — Tognum/TMH)

Framkvamdastjornin dkvad hinn 21. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt utgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntiimeri
32012M6469. EUR-Lex er beinlinuadgangur ad 16ggj6f Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

5.7.2012 EES-viobetir vid Stjornartidindi Evropusambandsins Nr. 37/63

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/14
(mal COMP/M.6477 — BP/Chevron/Eni/Sonangol/Total/ JV)

Framkvamdastjornin akvad hinn 16. mai 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akv6rdunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verio brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6477. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmszlum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/15
(mal COMP/M.6517 — The Klesch Group/Arkema‘s Vinyl Products Business)

Framkvamdastjornin akvad hinn 20. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samreemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32012M6517. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

Nr. 37/64 EES-vidbetir vid Stjornartidindi Evropusambandsins 5.7.2012

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/16
(mal COMP/M.6546 — Ericsson/Technicolor Broadcasting Services)

Framkvamdastjornin akvad hinn 22. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingéngu til & ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6546. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmzlum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/17
(mal COMP/M.6555 — Posco/MC/MCHC/JV)

Framkvamdastjornin akvad hinn 11. juni 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samreemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

— A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32012M6555. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

5.7.2012 EES-viobetir vid Stjornartidindi Evropusambandsins Nr. 37/65

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/18
(mal COMP/M.6559 — EuroChem Trading GmbH/K+S Nitrogen)

Framkvamdastjornin akvad hinn 25. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingéngu til & ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6559. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmzlum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/19
(mal COMP/M.6563 — Mexichem SIH/Wavin)

Framkvamdastjornin dkvad hinn 4. jini 2012 ad hreyfa ekki andmelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samreemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir a0 felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

— A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32012M6563. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

Nr. 37/66 EES-vidbetir vid Stjornartidindi Evropusambandsins 5.7.2012

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/20
(mal COMP/M.6583 — KIB/BDMI/Bidmanagement)

Framkvamdastjornin akvad hinn 19. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingéngu til & pysku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana a eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6583. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmszlum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/21

(mal COMP/M.6579 — Mitsubishi Corporation/Development Bank of Japan/
DVB Bank SE/TES Holdings)

Framkvamdastjornin akvad hinn 7. jini 2012 ad hreyfa ekki andmelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samreemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir a0 felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

— A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum hetti, m.a. eftir fyrirteeki, malsniimeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalntiimeri
32012M6579. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

5.7.2012 EES-viobetir vid Stjornartidindi Evropusambandsins Nr. 37/67

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/22
(mal COMP/M.6592 — Naxicap/Achares/Pro-Struct/Accent Jobs for People)

Framkvamdastjornin akvad hinn 25. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingéngu til & fronsku og verdur hun birt eftir ad felld hafa verio brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6592. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/23
(mal COMP/M.6593 — Audi/Ducati Motor Holding)

Framkvamdastjornin akvad hinn 28. juni 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samreemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

— A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum hetti, m.a. eftir fyrirteeki, malsnimeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalntiimeri
32012M6593. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

Nr. 37/68 EES-vidbetir vid Stjornartidindi Evropusambandsins 5.7.2012

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/24
(mal COMP/M.6604 — CPPIB/Atlantia/Grupo Costanera)

Framkvamdastjornin akvad hinn 11. juni 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akv6rdunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingongu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6604. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmszlum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/25
(mal COMP/M.6610 — CVC/Alix Partners)

Framkvamdastjornin akvad hinn 25. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samreemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32012M6610. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

5.7.2012 EES-viobetir vid Stjornartidindi Evropusambandsins Nr. 37/69

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/26
(mal COMP/M.6612 — Vitol/AtlasInvest/Petroplus Marketing)

Framkvamdastjornin akvad hinn 18. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingéngu til & ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6612. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvordun um ad hreyfa ekki andmzlum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/27
(mal COMP/M.6614 — Samsung Electronics/Samsung Mobile Display)

Framkvamdastjornin akvad hinn 19. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samreemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar dkvordunar er
eingdngu til 4 ensku og verdur hun birt eftir a0 felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

— A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32012M6614. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm

Nr. 37/70 EES-vidbetir vid Stjornartidindi Evropusambandsins 5.7.2012

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2012/EES/37/28
(mal COMP/M.6617 — Trafigura/Baycliffe/Blue Ocean)

Framkvamdastjornin akvad hinn 25. jini 2012 ad hreyfa ekki andmaelum vid ofangreindri tilkynntri sam-
fylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvordunin er tekin i samraemi
vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar akvordunar er
eingéngu til & ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana & eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.cu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvordunum med ymsum haetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafrenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32012M6617. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Rikisadstod — Rimenia 2012/EES/37/29

Malsnimer SA.33623 (12/C) (adour 11/NN) — Meint ivilnandi raforkuverd til
ArcelorMittal Galati SA

Auglyst eftir athugasemdum i samraemi vio 2. mgr. 108. gr. saittmalans um
starfshaetti Evropusambandsins

Framkvamdastjornin tilkynnti stjornvldum i Rumeniu, med bréfi dagsettu 25. april 2012, pa akvordun
sina ad hefja rannsokn & ofangreindri adstod i samraemi vid 2. mgr. 108. gr. sattmalans um starfshaetti
Evropusambandsins.

Frestur hagsmunaadila til ad gera athugasemdir er einn manudur fra pvi ad agrip petta og eftirfylgjandi
bréf birtist 1 Stjtid. ESB (C 189, 29.5.2012, bls. 3). Athugasemdir skal senda a eftirfarandi pdstfang:

European Commission
Directorate-General for Competition
State aid Registry

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Bréfasimi: +32 22961242

Athugasemdunum verdur komid a framfeeri vid stjornvold i Rimeniu. Peim, sem leggja fram athugasemdir,
er heimilt ad 6ska nafnleyndar og skulu slikar oskir vera skriflegar og rokstuddar.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:189:0003:0016:EN:PDF

5.7.2012 EES-vidbetir vid Stjornartidindi Evropusambandsins Nr. 37/71

Auglyst eftir tillogum — EACEA/18/12 2012/EES/37/30
Azetlunin ,,Virk sska“
Studningskerfi fyrir ungmenni — Undiradgerd 4.6 — Samstarfsverkefni
Markmid pessarar auglysingar eftir tillogum er ad styrkja verkefni sem sntiast um samstarf vid opinberar

stofnanir hérada eda sveitarfélaga eda adra hagsmunaadila sem starfa ad @skulydsmalum a Evropuvettvangi
til ad proa verkefni til lengri tima sem sameina ymsar radstafanir aaetlunarinnar Virkrar aesku.

Markmid pessa kerfis er ad hvetja til samvirkni og samstarfs milli framkvamdastjornar Evrépusambandsins
— fyrir milligéngu framkvamdastofnunar menntamala, hlj60- og myndmidlunar og menningar — og adila &
svidi askulyodsstarfs med pvi ad samnyta fjarmuni og starfsadferdir i pvi skyni ad na sem mestum arangri
med atluninni og til ad na til fleiri adstodarpega.

Um nanari upplysingar um bessa auglysingu visast til Stjornartidinda Evréopusambandsins, C 187,
27.6.2012, bls. 11.
Umsoknareydublod og fylgiskjol sem mali skipta er ad finna 4 eftirfarandi vefsloo:

http://eacea.ec.europa.eu/youth/index en.htm

Azetlunin ,,Virk aeska®
Undiradgero 4.4: Verkefni sem studla ad nyskopun og gaedum
Tilgangur pessarar auglysingar eftir tillogum er ad stydja verkefni sem sniast um ad innleida, Utfaera og
kynna nyskapandi og geedatengda peetti 1 6formlegu ndmi og @skulydsstarfi.

bessir nyskopunarpeettir geta vardad:

— efni og markmid, med hlidsjon af proun sem & sér stad i Evropusamvinnu & svidi askulydsstarfs og
forgangsverkefna atlunarinnar ,,Virk eeska“ og/eda

— adferd pa sem er notud til ad koma fram med nyjar hugmyndir og nalgun a svidi 6formlegs nams og
askulydsstarfs.

Umsoknareydublad, rétt utfyllt, verour ad hafa borist eigi sidar en 3. september 2012.

Styrkumsoknir verda ad fullnaegja 6llum akvaedum umsoknarleidbeininga fyrir auglysingu EACEA/19/12,
berast 4 til pess gerdu eydubladi og hafa ad geyma 61l fylgiskjol sem mali skipta.

Skjolin, sem hér hafa verid nefnd, eru birt & Netinu & eftirtalinni vefsl60:

http://eacea.ec.europa.eu/youth/index_en.

Um nénari upplysingar um pessa auglysingu visast til Stjornartidinda Evropusambandsins, C 187,
27.6.2012, bls. 8.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:187:0011:0014:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:187:0011:0014:EN:PDF
http://eacea.ec.europa.eu/youth/index_en.htm
http://eacea.ec.europa.eu/youth/index_en
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:187:0008:0010:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:187:0008:0010:EN:PDF

Nr. 37/72 EES-vidbetir vid Stjornartidindi Evropusambandsins 5.7.2012

Yfirlit um Akvardanir Evrépusambandsins um markadsleyfi fyrir lyfjum sem 2012/EES/37/32
teknar voru fra 1. mai 2012 til 31. mai 2012

Birt hefur verid yfirlit um dkvardanir um markadsleyfi fyrir lyfjum sem teknar voru fyrir mai 2012, sja
Stjornartidindi Evropusambandsins C 190, 29.6.2012.


http://eur-lex.europa.eu/JOHtml.do?uri=OJ:C:2012:190:SOM:EN:HTML



