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EFTA-STOFNANIR

EFTIRLITSSTOFNUN EFTA

Akvérdun nr. 44/23/COL fra 8. mars 2023 um ad opna formlega rannsokn & 2023/EES/28/01
hugsanlegri rikisadstod vid Farice.

Auglyst eftir athugasemdum sem varda rikisadstod, i samraemi vid akveedi
2. mgr. 1. gr. I. hluta békunar 3 vid samning milli EFTA-rikjanna um stofnun
eftirlitsstofnunar og démstols

Eftirlitsstofnun EFTA tilkynnti stjornvoldum & islandi med akvorduninni sem visad er til ad ofan og sem
birt er & upprunalegu, fullgiltu tungumali & eftir pessu agripi, um akvérdun sina um ad hefja malsmedferd
skv. 2. mgr. 1. gr. I. hluta bokunar 3 vid samning milli EFTA-rikjanna um stofnun eftirlitsstofnunar og
domstols.

Frestur dhugaadila til ad gera athugasemdir er einn manudur fra birtingu. Vidtakandi:

Eftirlitsstofnun EFTA
Registry

Avenue des Arts 19H
1000 Brussels
registry@eftasurv.int

Athugasemdunum verdur komid & framferi vid islensk stjornvold. Ahugaadilum sem leggja fram
athugasemdir er heimilt ad éska nafnleyndar og skal slik beidni vera skrifleg og rokstudd.

*hkkkk
Agrip
Malsmedferd

Eftirlitsstofnun ESA barst kvortun (,,kvortunin®) 23. febraar 2023 fra Syn hf. (,,Syn*) um Farice. Syn hélt
m.a. fram: 1) ad Farice hafi fengid batur vegna kostnadar sem i tengslum vid kannanir sem framkvaemdar
voru pegar unnid var ad pridja sestrengnum (,,radstéfun 1°), og 2) ad brotid hafi verid gegn stédovunar-
akvadi ad pvi er vardar fjarfestingu Farice i pridja sestrengnum & milli fslands og Evrépu (,,IRIS
saestrengurinn® eda ,,radstofun 2°).

Hinn 23. mars 2021 barst Eftirlitsstofnun EFTA formleg tilkynning fra stjornvéldum & islandi ad pvi er
vardar fjarfestingu i IRIS sastrengnum (,,radstofun 2°). Hinn 26. mars 2021 sampykkti Eftirlitsstofnun
EFTA akvoroun 023/21/COL um adstod i pagu Farice ehf. vegna fjarfestingar i pridja saestrengnum og
komst par med ad peirri nidurstédu ad enginn vafi 1éki & pvi ad rikisadstodin veeri samrymanleg
framkveemd EES-samningsins skv. c-1id 3. mgr. 61. gr. og gerdi pvi engar athugasemdir vid rikis-
adstodina.

Syn héfdadi mal fyrir EFTA-domstolnum 9. jali 2021, samkvaemt 36. gr. samningsins um eftirlitsstofnun
og démstal, til égildingar & akvérdun nr. 023/21/COL fra 26. mars 2021.

Hinn 1. jani 2022 ogilti EFTA-domstollinn med domi sinum &kvordun Eftirlitsstofnunar EFTA
023/21/COL (%).

Lysing & umraeddri adstod

Meintur adstodarpegi er Farice ehf. (,,Farice®). Farice er einkahlutafélag sem er alfarid i eigu islenska
rikisins. Tilgangur Farice er heildsala & gagnaflutningi & milli landa gegnum ljésleidara, rekstur ljos-
leidarakerfa og sala & pjonustu pessu tengt. Farice starfraekir tvo saestrengi fra islandi til hluta af Evropu:
FARICE-1 og DANICE.

() Démur EFTA-démstolsins i mali E-4/21 Syn hf. gegn Eftirlitsstofnun EFTA [6birtur ad svo stdddul].
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Hinn 3. jani 2019 sampykkti Alpingi alyktun um rafreena fjarskiptastefnu 2019 til 2033 (,,fjarskipta-
stefnan®). Markmid stefnunnar eru m.a. ad efla adgengileg og arangursrik samskipti og tryggja 6ryggi
innvida. Til ad na peim markmidum er 16gd &hersla & pad i stefnunni ad porf sé & premur virkum
seestrengjum til ad tengja island vid adrar pjodir Evropu fra mismunandi tengipunktum.

Akvordunin vardar tvennar radstafanir.

Raostofun 1 vardar rikisadstod til Farice vegna hafsbotnsrannsokna sem undirbaningsvinnu fyrir
mégulega lagningu nys s&strengs & milli fslands og Evrépu. Vinnan og rikisadstodin byggjast & samningi,
sem var undirritadur arid 2018, milli fjarskiptasjodsins (,,5j60sins“) og Farice. Aztladur kostnadur, pegar
samningurinn var undirritadur, var 1,9 milljénir evra.

Ré&dstofun 2 vardar fjarfestingu Farice i IRIS seestrengnum. Stjérnvold & islandi véldu Farice til ad leggja
og reka pridja sestrenginn sem tengir island og Evropu, p.e. IRIS sastrenginn. Rédstéfun 2 var fijar-
mognuo af islenska rikinu med aatladri 50 milljon evra hlutafjaraukningu i Farice, sem er alfario i eigu
islenska rikisins.

Mat
Hvort um rikisadstod er ad reeda

Eftirlitsstofnun EFTA kemst ad peirri bradabirgdaniourstédu i akvérdun sinni ad ekki sé haegt ad Gtiloka
ad radstofun 1 feli i sér rikisadstod i pagu Farice.

Nénar tiltekid getur Eftirlitsstofnun EFTA ekki Utilokad ad greidslur sjodsins til Farice fyrir ad fram-
kvema nedansjavarkannanir hafi ordid til pess ad Farice hafi notid sérstaks avinnings par sem Eftirlits-
stofnun EFTA telur vafa leika & hvort peer greidslur hafi verid & markadskjérum.

Eftirlitsstofnun EFTA kemst jafnframt ad peirri bradabirgdaniourstddu i akvordun sinni ad radstdfun
2 feli i sér rikisadstod.

Samrymanleiki adstodarinnar

Ad pvi er mogulegan samrymanleika radstofunar 1 vardar, hefur Eftirlitsstofnun EFTA ekki mottekid
neinar roksemdir pvi til studnings og hefur bodid stjornvéldum & islandi ad leggja fram slik rok.

Ad pvi er mogulegan samrymanleika radstofunar 2 vardar, bendir Eftirlitsstofnun EFTA & ad samryman-
leiki adstodar vid breidbandsveaedingu, ad pvi er vardar ad tryggja pekju, adgang eda tengingu, er vanalega
metinn samkveemt leidbeinandi reglum Eftirlitsstofnunar EFTA um breidband.

Meginmarkmid leidbeinandi reglna Eftirlitstofnunar EFTA um breidband er alla jafnan ad tryggja vidtaekt
adgengi ad breidbandspjonustu fyrir endnotendur eda adgengi ad hahradanettengingu. bvi gilda paer um
adstodarradstafanir sem beinast ad adsteedum par sem markadurinn veitir ekki naegjanlega pekju breid-
bands eda par sem adgangsskilyrdi eru ekki fullneegjandi. Leidbeinandi reglur Eftirlitstofnunar EFTA um
breidband minnast hins vegar ekki & alpjddlegar tengingar, 6ryggi, alpjédlegan gagnaflutning eda
seestrengi og meela ekki sérstaklega fyrir um skilyrdi sem parf ad fullnaegja til ad radstafanir til ad tryggja
Oryggismal sem koma til vegna skorts & landfredilegri fjolbreytni og styrkleika alpjédlegra tengipjénusta
teljist samrymanleg.

Radstofun 2, par sem markmidid er ad auka frambod, éryggi og styrkleika alpjodlegra tengipjonusta sem
pegar eru i bodi til endnotenda & hahrada virdist p6 vera 6lik almennum radstéfunum sem falla undir
leiobeinandi reglur Eftirlitsstofnunar EFTA um breidband, pad er radstafanir er varda steekkun eda
innleidingu breidbandsneta og -pjénustu.

A pessu stigi er Eftirlitsstofnun EFTA p6 ekki ljost ad hve miklu leyti leidbeinandi reglur stofnunarinnar
gilda um mat & samrymanleika i radstdfun 2. ESA hvatti pvi stjornvéld & Islandi til ad leggja fram frekari
rokstudning.

Gildi leidbeinandi reglur Eftirlitsstofnunar EFTA um breidband ekki, er kvedid & um i c-1id 3. mgr. 61. gr.
EES-samningsins ad Eftirlitsstofnun EFTA megi lysa ,rikisadstod sem greidir fyrir uppbyggingu
tiltekinnar atvinnustarfsemi eda tiltekinna efnahagssveeda samrymanlega innri markadnum, enda raski
hun ekki vidskiptaskilyroum ad pvi marki ad stridi gegn sameiginlegum hagsmunum adildarrikjanna®. Til
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ad haegt sé ad lysa yfir ad rikisadstodin sé samrymanleg verdur rikisadstodinni pvi i fyrsta lagi ad vera
®tlad ad greida fyrir uppbyggingu tiltekinnar atvinnustarfsemi eda tiltekinna efnahagssvada og i 66ru lagi
ad vera samrymanleg innri markadnum, enda ma slik rikisadstod ekki raska vidskiptaskilyrdum ad pvi
marki ad stridi gegn sameiginlegum hagsmunum agdildarrikjanna.

Eftirlitsstofnun EFTA komst i pvi tilliti ad bradabirgdanidurstédu par sem stofnunin Iét i 1jés efasemdir
um naudsyn rédstdfunar 2. Adur en stjornvéld & Islandi fjarfestu i IRIS sa@strengnum hafdi einkaadili
leitad til peirra med tillogu um ad leggja pridja sestrenginn. b6 Eftirlitsstofnun EFTA sé ekki 1jost & pessu
stigi hvort pad tilbod var samberilegt IRIS sastrengsverkefninu eda hvort pad benti til tilraunar til ad
komast inn & markadinn fyrir alpjodlega tengipjénustu, getur stofnunin pvi ekki Utilokad méguleikann a
pvi ad markadurinn hefoi getad skilad peim arangi sem stefnt var ad med radstéfun 2, sem veldur
efasemdum um fullyrdingar stjornvalda & islandi ad naudsynlegt hafi verid ad rada bot & skyrt
skilgreindum markadsbresti.

Eftirlitsstofnun EFTA hefur jafnframt efasemdir um medalh6f radstofunar 2. b6 stjornvéld & islandi hafi
hannad radstéfun 2 til ad takmarka fjarhaed adstodarinnar, hefur Eftirlitsstofnun EFTA komist ad peirri
bradabirgdanidurstddu ad tilvist meints hagkveemari valkostar valdi efasemdum um heildarmedalhof
rddstdfunarinnar par sem enginn rékstudningur hefur fengist fyrir verdmuninum.

Loks hefur Eftirlitsstofnun EFTA komist ad bradabirgdanidurstddu par sem stofnunin Iét i 1jos efasemdir
um ad neikveed ahrif & samkeppni og vidskipti séu naegilega takmorkud.

pvi hefur Eftirlitsstofnun EFTA komist ad bradabirgdanidurstddu par sem stofnunin 1ét i 1j6s efasemdir
sinar um pad hvort jakveed ahrif radstdfunar 2 vegi pyngra en moguleg samkeppnisroskun og veruleg
neikveed ahrif & vidskipti.
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Alleged State aid to Farice — Decision to open a formal investigation procedure

1 Summary

The EFTA Surveillance Authority (‘ESA’) wishes to inform Iceland that, having preliminarily assessed
the alleged aid to Farice ehf. (‘Farice’) for performing a seabed survey (‘Measure 1°) and for investment
in a third submarine cable (‘Measure 2°), it has doubts as to whether Measure 1 constitutes State aid
within the meaning of Article 61(1) of the EEA Agreement and as to whether Measures 1 and 2 are
compatible with the functioning of the EEA Agreement. ESA has therefore decided to open a formal
investigation procedure pursuant to Articles 4(4), 6 and 13 of Part Il of Protocol 3 to the Surveillance and
Court Agreement (‘Protocol 3”). ESA has based its decision on the following considerations.

2 Procedure

1) By letter dated 27 January 2021, the Icelandic authorities initiated pre-notification discussions
with ESA concerning their plans to increase capital in Farice, in order to invest in a third
submarine cable between Iceland and Europe (‘the IRIS cable’), i.e. Measure 2 (1).

2) On 23 February 2021, ESA received a complaint (‘the complaint’) from Syn hf. (‘Syn’)
regarding Farice (2). Syn alleged that Farice received public service compensation from the
Icelandic authorities in violation of the SGEI rules (3), including compensation for costs
related to surveys conducted in preparation for a possible third submarine cable. Syn also
alleged a violation of the standstill obligation as regards Farice’s investment in the IRIS cable.

3) On 23 February 2021, ESA forwarded the complaint to the Icelandic authorities and invited
them to provide comments by 25 March 2021 (4).

4) On 23 March 2021, ESA received a formal notification from the Icelandic authorities
regarding Measure 2 (5). On 26 March 2021, ESA adopted Decision 023/21/COL on Aid to
Farice ehf. for investment in a third submarine cable.

5) By email dated 25 March 2021, the Icelandic authorities requested an extension of the deadline
to provide comments on the complaint. ESA extended the deadline to 31 March 2021. On
31 March 2021, the Icelandic authorities provided ESA with their initial comments on the
complaint (6).

6) On 9 July 2021, Syn lodged an application with the EFTA Court under Article 36 of the
Surveillance and Court Agreement (‘SCA’), seeking the annulment of Decision No
023/21/COL of 26 March 2021.

7) On 20 January 2022, ESA sent a request for information to the Icelandic authorities
concerning the complaint (7). On 16 March 2022, the Icelandic authorities provided their
response to the request for information (8).

8) On 1 June 2022, the EFTA Court annulled Decision No 023/21/COL (9).

(1) Document No 1176447.

(» Document No 1182556.

(®) “‘SGET stands for ‘Services of General Economic Interest’.

(¥) Document No 1182715.

(5) Document No 1189996.

(°) Document No 1192410.

(") Document No 1256678.

(8) Document No 1276074.

(®)  Judgment of the EFTA Court in Case E-4/21 Syn hf. v EFTA Surveillance Authority (not yet reported).
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9)

10)

3.1

11)

12)

13)

14)

15)

16)

On 21 June 2022, ESA sent the Icelandic authorities a second request for information
concerning the complaint (19). The Icelandic authorities responded on 20 September 2022 (11).

On 8 November 2022, ESA had a meeting with a representative of Syn (12).
Description of the measures
Background

Farice is a private limited liability company established in Iceland. It was founded in 2002 by
Icelandic and Faroese parties. According to its articles of association, the purpose of Farice is
the wholesale of international data transfer between countries through a fibre optic cable, the
operations of fibre optic cable systems, and the sale of services in relation to such activities.
The Icelandic State acquired Farice in full in March 2019 following the classification of
international submarine cables as infrastructure. All of Farice’s long-term borrowing comes
from the Icelandic Treasury

Farice operates two submarine cables running from Iceland to parts of Europe: FARICE-1 and
DANICE. FARICE-1 connects Iceland with Scotland, with a branch unit to the Faroe Islands.
DANICE connects Iceland with Denmark. FARICE-1 and DANICE are the only submarine
cables running from Iceland to Europe and they intersect in the Atlantic Ocean. A third
submarine cable, Greenland Connect, runs from Iceland to Canada via Greenland. Greenland
Connect is owned and operated by Tele Greenland. It terminates in Iceland and its traffic is
directed through FARICE-1 and DANICE on the way to Europe. It is possible to buy services
from Tele Greenland to mainland Canada and from there to New York.

Between 2010 and 2012, the Icelandic authorities engaged in a series of measures for the
restructuring of Farice, due to its financial difficulties. During the same period, the Icelandic
authorities submitted various State aid notifications to ESA. These were later withdrawn
because the Icelandic authorities concluded that the SGEI Decision applied to these measures
(13). On 19 July 2013, ESA sent a comfort letter to the Icelandic authorities noting that Article
3 of the SGEI Decision exempted the Icelandic authorities from the prior notification
obligation under Article 1(3) of Part | of Protocol 3 SCA (14).

The first public service contract between Farice and the Telecommunications Fund (‘the
Fund’), representing the Icelandic authorities, was entered into on 12 April 2012.

In November 2018, the Minister for Transport and Local Government submitted a proposal to
the Icelandic Parliament for a resolution on an electronic communications policy 2019 to 2033
(‘the Telecommunication Policy’). The objectives of the policy are, inter alia, to promote
accessible and effective communications and to guarantee the security of infrastructure. To
achieve those objectives, the policy emphasises that three active submarine cables are needed
to connect Iceland with the rest of Europe from different landing sites. As a geographically
remote country, effective international connections are a prerequisite for the development of
Iceland as a modern technology-based society. A serious disruption in international
connectivity would cause major damage to the Icelandic economy, and society as a whole.

Between 2017 and 2020, the Ministry of Transport and Local Government, and the Ministry of
Finance and Economic Affairs received several proposals from Syn regarding the construction
of a third submarine cable. The proposals included both an independent project and a
collaboration with Celtic Norse AS. These proposals did not entail financing in full by private
investors but required cooperation with the Icelandic State and/or Farice.

(*9)
™
(")
*)

9

Document No 1285878.

Document No 1313840 and attachments.

Document No 1326167.

Commission Decision 2012/21/EU on the application of Article 106(2) of the Treaty on the functioning of the
European Union to State aid in the form of public service compensation to certain undertakings entrusted with the
operation of services of general economic interest (OJ L 7, 11.1.2012, p. 3, and EEA Supplement No 43,
2.8.2012, p. 56).

Document No 664512.
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17)

18)

19)

20)

21)

22)

23)

24)

25)

26)

On 21 December 2018, Farice signed a new public service contract with the Fund regarding
the Icelandic authorities’ work on the Telecommunications Policy (‘the 2018 PSO Contract’).
Farice was engaged to start preparations for the possible construction of a new submarine
cable between Iceland and Europe. Farice was compensated for the costs of the preparation
work that it undertook on behalf of the Fund, which also included compensation for seabed
research to be carried out by Farice in 2019, i.e. Measure 1. The Icelandic State’s participation
in further investment or costs for a third cable was neither secured nor structured at that time.

In January 2019, Syn submitted a formal request for funding of seabed research in preparation
for the introduction of the submarine cable project. In February 2019, the Fund refused to
engage in any discussions with Syn, referring to the public service contract concluded with
Farice in December 2018, according to which Farice was entrusted with seabed research as an
intermediary.

On 3 June 2019, the Icelandic Parliament approved the Telecommunications Policy.

In December 2019, Syn and the Board of the Fund had a meeting during which Syn presented
its case for a third submarine cable between Iceland and Ireland. Syn offered to build a
submarine cable for remuneration and required a guarantee that Farice would change its
operating model to a so-called ‘carrier’s carrier’ model.

In March 2020, the Fund engaged an independent expert to evaluate the feasibility of Syn’s
and Farice’s third cable projects. The expert’s report was delivered in April 2020. According
to Syn, the report concluded that the project proposed by Syn was more cost effective.
According to the Icelandic authorities, the expert was instructed not to make
recommendations. However, the report included recommendations and relied on available, but
allegedly unverified, data from Farice and Syn.

By letter of 29 April 2020, the Ministry of Transport and Local Government shared the results
of the report with Farice and stated that Farice would be responsible for the project and the
envisaged owner and operator of the new submarine cable. The Ministry urged Farice to take
account of the fact that Syn’s proposal had been considered more cost effective by the expert.
The Ministry stated that it found Syn’s proposal to change the operational model of Farice
unacceptable.

In May 2020, Syn and Farice held a meeting to explore the details and validity of Syn’s
proposal and to confirm pricing and quality from key suppliers. According to the Icelandic
authorities, Syn was not able to confirm the prices because the key suppliers had not been
willing to confirm their prices. As the foundation for the discussions between Farice and Syn
was the project’s cost effectiveness, which was based on the prices submitted, the discussions
were terminated.

Later in May 2020, the Fund communicated to Syn that it considered the expiry of the offers to
be unacceptable. It further stated that it would therefore not engage in any further discussions
with Syn. It was further stressed that the Fund was not responsible for the project since its role
was limited to the provision of funds.

On 23 February 2021, Syn lodged a complaint with ESA. Syn submitted that payments to
Farice from the Icelandic State since 2013 had erroneously been classified as a public service
compensation as the conditions to be considered as services of a general economic interest had
never been met. It further submitted that there was an ongoing breach of State aid rules related
to the introduction of a new submarine cable.

On 23 March 2021, the Icelandic authorities formally notified ESA of their intention to
provide aid to Farice for investment in the third cable, i.e. Measure 2. On 26 March 2021, ESA
adopted Decision No 023/21/COL approving the measure. That decision was later annulled by
the EFTA Court.
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3.2

27)

28)

29)

30)

3.3

31)

32)

33)

34)

35)

Measure 1

According to Article 1A of the 2018 PSO Contract between Farice and the Fund, the ‘parties
[to the agreement] agree that the Fund will compensate Farice for seabed research to be carried
out in 2019 for a possible optic fibre cable between Iceland and Europe (Ireland) according to
article 12 of this contract’.

In Article 12 of the same contract, it is further stated that ‘[tJhe Fund intends to do a seabed
survey on a route between Europe (Ireland) and Iceland for an optic fibre cable to be possibly
laid in the near future. Farice undertakes the execution of the projects as an intermediary.
Preliminary time and cost schedule is described in annex 1. Farice shall aim to deliver a final
marine route survey report to the Fund before December 31, 2019°. The temporal scope of the
survey was later extended to 2021.

According to annex 1, the compensated costs related to the survey were: 1) a desk top study; 2)
survey; 3) inshore survey; 4) main survey (excluding inshore survey); 5) reporting and maps;
and 6) overhead costs. The costs were estimated at EUR 1.9 million.

In accordance with the contract, Farice undertook the survey in the years 2019, 2020 and 2021.
Payments for third party works, for example the work performed by EGS (25) (the main survey
contactor) were invoiced to the Fund based on costs incurred. Work performed by Farice
employees was invoiced on the basis of an hourly rate. Additionally, Farice invoiced an
administration fee for general administration costs in 2019.

Measure 2

In relation to the Icelandic authorities’ work on the Telecommunications Policy, the Icelandic
authorities selected Farice to build and operate a third submarine cable connecting Iceland and
Europe, i.e. the IRIS cable. Measure 2 relates to the financing by the Icelandic State of the
IRIS cable through an estimated EUR 50 million capital increase in Farice, which is wholly
owned by the Icelandic State (16).

According to the Icelandic authorities, Farice was chosen because it is the only entity that: (i)
currently operates submarine cables from Iceland to Europe, (ii) has extensive experience in
such operations, and (iii) was able to work fast in seeing the project through within the desired
timeframe.

Farice is currently operated on commercial terms without financial support from the State (17)
and offers services on two distinct markets: the market for international connectivity
(‘international data transfer market’) and the data centre market (‘DC market’).

The primary objective of the measure and the IRIS cable project is to enhance security and
reduce the vulnerability of international connectivity to and from Iceland. The secondary
objective is to shorten the digital distance between Iceland and Europe, by reducing data
latency.

The new submarine cable is in principle expected to complement the existing submarine cable
infrastructure. According to the Icelandic authorities, the interconnection to the new cable will
be technologically neutral, provided that instructions and recommendations are followed (8).

*)

()
*N

)

EGS is an international group of companies with offices in Europe, the Americas, Asia and Australia. EGS
provides global specialist multi-disciplinary marine survey support, and delivers solutions to the
Telecommunications, Renewables, Oil and Gas, Charting and Marine Infrastructure market sectors. See also
http://www.egssurvey.com/.

For a more detailed description of Measure 2, see Section 3 of ESA’s Decision No 023/21/COL.

In 2013-2018, Farice received public service compensation from the Fund for offering electronic
communications connectivity between Iceland and Europe through FARICE-1 and DANICE. The last payment
on this basis was made on 4 October 2018.

The new IRIS cable will be based on an open cable architecture which means that customers can be given an
access to the infrastructure by using their own terminal equipment. Access to infrastructure can be granted by
own fibre pair or fractional fibre pair (spectrum). Furthermore, the technology to use the submarine cable is
standardised and based on Ethernet, which is the technology commonly used. A more advanced interface in the
form of OTU2, OTU3 and OTU4 is also offered.


http://www.egssurvey.com/
https://www.eftasurv.int/cms/sites/default/files/documents/gopro/College_Decision_023_21NON%20CONFIDENTIAL%20VERSION_COL_-_State_aid_-_Iceland_-_Aid_to_Farice_ehf._for_investment_in_a_.pdf
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Moreover, according to the Icelandic authorities, Farice grants effective wholesale access to
the system on an open and non-discriminatory basis and those access obligations will be
enforced irrespective of any change in ownership, management or operation of the
infrastructure.

The eligible costs of Measure 2 are the investment costs related to the new cable, costs relating
to survey of the seabed and the optimal path of the cable (19), construction of landing sites and
project management. The costs are considered investment costs, including project management
costs which are directly related to the investment project. The maximum aid intensity is 100%
of the eligible costs. The board of directors of Farice authorised the capital increase for
established costs in intervals during the construction period of the new cable. According to the
Icelandic authorities, any overcompensation is controlled retroactively through a capital
decrease, dividend payments or by other available means.

Farice signed a contract with SubCom LLC, a global undersea fibre optic cable system supply
company, to lay the IRIS cable, after having elicited offers from three different suppliers. On
11 November 2022, SubCom formally handed over the IRIS cable, which is expected to be
ready for service in the first quarter of 2023 (20).

The Complaint

As previously mentioned, on 23 February 2021, Syn submitted a complaint to ESA regarding
alleged unlawful State aid measures in favour of Farice. In summary, the complaint concerns
three measures:

1. The payment of compensation for services of general economic interest (‘SGEI’) from the
Icelandic authorities to Farice for the public service obligation (‘PSO’) of providing
international connectivity for electronic communication (‘the SGEI measure’);

2. compensation paid to Farice for carrying out a seabed survey as an intermediary, i.e.
Measure 1; and

3. non-compliance with the stand-still obligation in relation to the roll-out of the third
submarine cable between Iceland and Europe, i.e. Measure 2.

The SGEI measure, covered by Syn’s complaint, was not the subject of the annulled Decision
No 023/21/COL, nor the judgment of the EFTA Court in Case E-4/21. Therefore, this measure
is not the subject of this Decision, and is currently being processed separately in an open
complaint case (21). Conversely, Measures 1 and 2 are the subject of this Decision.

As regards Measure 1, Syn submitted that Iceland had under the 2018 PSO Contract agreed to
compensate Farice for seabed research to be carried out in 2019. The agreement was later
extended (see section 26)).

Syn argued in its complaint that the compensation for the seabed research did not fulfil any of
the SGEI criteria, whether under the Altmark conditions (22), the SGEI Decision (23), or the
SGEI Framework (24). In particular, Syn argued that seabed research could not be qualified as
a service of general economic interest, and even if it could be, no parameters for the
calculation of compensation for such a service had been established.

*9)
*9)
)
*)
*)

*)

This refers to different surveys than those covered by Measure 1.

See Farice press release dated 11 November 2022.

Case No 86451.

Judgment of 24 July 2003, Altmark, C-280/00, EU:C:2003:415, paragraphs 87-93.

Commission Decision 2012/21/EU on the application of Article 106(2) of the Treaty on the functioning of the
European Union to State aid in the form of public service compensation to certain undertakings entrusted with the
operation of services of general economic interest (OJ L 7, 11.1.2012, p. 3, and EEA Supplement No 43,
2.8.2012, p. 56).

Framework for State aid in the form of public service compensation (OJ L 161, 13.6.2013, p. 12 and EEA
Supplement No 34, 13.6.2013, p. 1).


https://farice.is/formal-handover-of-iris-submarine-cable-by-subcom-in-a-galway-event-on-friday-november-11th-2022/
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As regards Measure 2, Syn asserted in its complaint that the Icelandic authorities seemed to
have entrusted Farice with the roll-out of a new submarine cable funded by the State. In Syn’s
view this constituted a breach of the EEA State aid rules. Syn was unaware that at the time
they submitted the complaint, ESA and the Icelandic authorities were engaged in pre-
notification discussion regarding the roll-out to the new submarine cable (25).

Therefore, Syn submitted that the actions of the Icelandic authorities related to the roll-out of a
new submarine cable, including the payment for seabed research under the auspices of a public
service obligation, constituted a breach of the EEA State aid rules, which called for action by
ESA.

Comments of the Icelandic authorities

The Icelandic authorities have provided their views as regards Measures 1 and 2. These views
were expressed during the notification procedure leading up to Decision 023/21/COL (26), as
well as in replies to questions sent to them by ESA in connection to the complaint (27).

Regarding Measure 1

The Icelandic authorities have maintained that the payments to Farice related to the seabed
survey did not constitute compensation for a public service, even though contractual
provisions related to the survey were included in the 2018 PSO contract (28).

Instead, the Icelandic authorities have stated that the work related to the survey was allocated
to Farice on market terms, in line with the market economy operator principle. Specifically,
the Icelandic authorities contend that the award of the seabed survey did not grant Farice an
economic advantage that an undertaking could not have obtained in the absence of State
intervention, and that it was, in essence, a service assignment, for which Farice was paid the
incurred costs. In the view of the Icelandic authorities, this is demonstrated by the fact that the
Fund, and not Farice, retains all ownership of survey results and that Farice did not de facto
make a profit for administering the survey.

Moreover, the Icelandic authorities have submitted that Measure 1 did not distort or threaten to
distort competition and did not have any effect on trade between the Contracting Parties.

Specifically, the Icelandic authorities stated that the measure did not grant Farice a stronger
competitive position than it would have had if the survey had not been undertaken, and that
Farice was not relieved of expenses it would otherwise have had to bear in the course of its
day-to-day business operations. The Icelandic authorities had full discretion to utilise the
seabed survey in any way they saw fit and no utilization guarantees were granted to Farice.
Therefore, the Icelandic authorities contend that the award of the seabed survey did not
strengthen the position of Farice as compared with other undertakings.

Finally, the Icelandic authorities are of the view that the Fund was exempt from the
procurement rules when awarding a contract of carrying out the seabed survey, as it was an
essential part of preparing the IRIS cable project and therefore a factor in providing a public
communications network.

Consequently, the Icelandic authorities argue that Measure 1 does not constitute State aid.
Regarding Measure 2

The Icelandic authorities consider Measure 2 to constitute State aid, which is compatible with
Article 61(3)(c) of the EEA Agreement, and that the measure falls outside the scope of the

(%) See the Judgment of the EFTA Court in Case E-4/21 Syn hf. v EFTA Surveillance Authority, paragraph 67.

*9)
)
*9)

Cases 86220 and 86598.
Case 86451.
Document No 1276074, Section 6.1.
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Guidelines for the application of State aid rules in relation to rapid deployment of broadband
networks (‘the 2014 Broadband Guidelines’) (29).

In this regard, the Icelandic authorities note that the measure contributes to a well-defined
objective of common interest, i.e. to enhance the security of international connectivity to and
from Iceland. The aid measure serves to significantly reduce the vulnerability of Iceland’s
international telecommunications network in case of major failures of the current systems.

Further, as regards the need for State intervention, the Icelandic authorities contend that
market failure necessitates State participation in the IRIS cable project. Specifically, the
Icelandic authorities note that Farice is the only operator of submarine cables connecting
Iceland to Europe, and that despite some interest from private parties to lay similar cables in
the past, none of those plans have materialised (3°). The Icelandic authorities argue that three
main causes have adversely affected the feasibility of other submarine projects to the point
where none of them materialized: First, laying a single cable to Iceland without having secured
redundancy in connections without material cost through another cable has proven
problematic. Second, the small size of the Icelandic market is a natural hindrance. Third, the
uncertainty of income from international data centre operators disincentivises investment.

Moreover, the Icelandic authorities point to the fact that Farice required public service
compensation from 2012 to 2018 to operate the two existing cables, i.e. FARICE-1 and
DANICE, and that Farice’s current revenues do not support investment in the IRIS cable.

Consequently, in the absence of a realistic chance of private actors building the submarine
infrastructure needed to secure international connectivity to Iceland, and since Farice’s current
revenues do not support investment in a third cable, the Icelandic authorities found it necessary
to provide Farice with State aid to lay the IRIS cable.

Moreover, the Icelandic authorities contend that Measure 2 was proportional. In this regard,
they note that only established costs were financed through the capital increase. Moreover, the
ex post control, including a review of any expenses, will keep costs to the minimum necessary.

Furthermore, the Icelandic authorities have consistently argued that the IRIS project is not
subject to public procurement rules, as it is exempt from the Procurement Act (3!), with
reference to Article 10 of the Act, cf. Article 8 of the Procurement Directive (32), as the Act
and the Directive do not apply to contracts for the principal purpose of permitting the
contracting authorities to provide or exploit public communications networks or to provide to
the public one or more electronic communications services.

However, when choosing a subcontractor to lay the cable, Farice engaged in discussions with
three suppliers, and selected the most economically efficient offer, having taken account of all
relevant considerations.

As regards the expert report that concluded that the proposal of Syn was more cost effective
than the one from Farice, the Icelandic authorities argue that the cost estimate used by the
expert was not verified. Further, that Syn specifically notified the Icelandic authorities that the
supposed offer from VVodafone International was no longer valid. Moreover, the conditions on
the operational function of the new cable set by the Syn, as well as concerns regarding national
security and critical infrastructure contributed to the decision to entrust Farice with the
building of the new submarine cable. Finally, the proposition of Syn was based on a different

*)
*)

)
*)

ESA’s Guidelines on the application of the State aid rules in relation to rapid deployment of broadband networks
(OJ L 135, 8.5.2014, p. 49 and EEA Supplement No 27, 8.5.2014, p. 1).

The Icelandic authorities mention specifically earlier interest shown by Emerald and Nordic Networks in 2010-
2016, and proposals from Syn, both independently and in collaboration with Celtic Norse AS, in 2018-2020.
These proposals were all dependant on some kind of financial participation by the Icelandic State. For further
information see Section 3.2.4 in ESA’s Decision No 023/21/COL.

The Act on Public Procurement No 120/2016.

Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement
and repealing Directive 2004/18/EC (OJ L 94, 28.03.2014, p. 65, and EEA Supplement No 73, 16.11.2017,
p. 53).


https://www.eftasurv.int/cms/sites/default/files/documents/Consolidated_version__Application_of_state_aid_rules_in_relation_to_rapid_deployment_of_broadband_networks.pdf
https://www.stjornarradid.is/lisalib/getfile.aspx?itemid=b83cf908-1e33-11e8-9425-005056bc4d74
https://www.althingi.is/lagas/nuna/2016120.html

13.4.2023

EES-vidbatir vid Stjornartidindi Evropusambandsins

Nr. 28/11

61)

3.6

62)

63)

64)

65)

66)

67)

68)

business model, not only for the purposes of the new cable but also Farice’s operation through
the FARICE-1 and DANICE cables. Therefore, the business proposition of Syn was not
relevant for the purposes of the determination of proportionality of the aid measure.
Consequently, the Icelandic authorities consider Measure 2 to be proportional.

Finally, as regards limited negative effects on competition, the Icelandic authorities note that
the new infrastructure is principally expected to complement the other connections by
providing enhanced security for international connectivity favouring the general public and
general economic activities in Iceland. Therefore, the Icelandic authorities consider the IRIS
cable to not have a material impact on competitiveness of other European markets compared to
Iceland. As regards any negative effects the measure might have on the market for
international data transfer or the related DC market, the Icelandic authorities consider those
effects vastly outweighed by the positive effects of the measure.

ESA Decision No 023/21/COL

On 26 March 2021, ESA adopted Decision No 023/21/COL, concluding that Measure 2, i.e.
the capital increase to finance the investment in the IRIS cable, constituted State aid within the
meaning of Article 61(1) of the EEA Agreement. However, as ESA found that no doubts were
raised as to the compatibility of the measure with the functioning of the EEA Agreement, it
decided not to raise objections to the implementation of the measure.

ESA noted that the compatibility of State aid for the introduction of broadband networks was
normally assessed under the 2014 Broadband Guidelines. However, since the measure
specifically targeted the security issues raised by the lack of geographical diversity, it fell
outside the scope of the 2014 Broadband Guidelines. ESA stated that it would nevertheless
apply the principles of the 2014 Broadband Guidelines by analogy to the extent that they were
relevant, because those guidelines were the most detailed guidance available for assessing the
compatibility of State aid to broadband infrastructure projects with the EEA Agreement.

Article 61(3)(c) of the EEA Agreement provides that ESA may declare compatible ‘aid to
facilitate the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the common
interest’. Therefore, in order to declare aid compatible, first, the aid must be intended to
facilitate the development of certain economic activities or of certain economic areas and,
second, the aid must not adversely affect trading conditions to an extent contrary to the
common interest (33).

Under the first condition, ESA examines how the aid facilitates the development of certain
economic activities or areas. Under the second condition, ESA weighs up the positive effects
of the aid for the development of said activities or areas and the negative effects of the aid in
terms of distortions of competition and adverse effects on trade (i.e. conducts a balancing test).

Concerning the first condition, ESA concluded that Measure 2 facilitated the development in
the market for international data transfer services specifically and the markets for electronic
communications services in general. Furthermore, ESA found that the selection of Farice, as
owner and operator of the third cable, and the selection of a cable manufacturer and installer
was exempted from the Icelandic Procurement Act. Further, ESA did not have reasons to
believe that the measure was in breach of other relevant EEA provisions.

Concerning the second condition, ESA concluded that the amount of aid granted through
Measure 2 was limited to what was necessary to achieve its objective and therefore
proportional. ESA reached this conclusion, inter alia, on the basis that the aid amount was
limited to the actual costs of the measure and subject to ex post control.

Furthermore, ESA concluded that Measure 2 would not have a material impact on the
competitiveness of other EEA markets compared to Iceland, as investment in the IRIS cable

(33) Judgment of 22 September 2020 in Austria v Commission (Hinkley Point C), C-594/18 P, EU:C:2020:742,

paragraphs 18-20.
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was, in and of itself, unlikely to materially alter the dynamics of intra-EEA trade on the
relevant market.

As regards the potential effect on the DC market, ESA noted that the data centre market was
not a single market of universal services, since the digital needs of businesses were highly
dependent on the applications hosted and operated in the data centres. ESA also noted that,
while data centres might be more inclined to invest in projects in Iceland, due to extended
capacity and security of the international connection network following the construction of a
third cable, that was only one of multiple factors that would influence such a decision. Other
factors, such as electricity prices, start-up costs and regulatory environment also influenced
such decisions. ESA found that those factors were not altered by the measure.

Consequently, ESA found that the Icelandic authorities had demonstrated that the socio-
economic benefits of Measure 2 outweighed any potential adverse effects on competition or
trade between the Contracting Parties, given the safeguards in place to minimise such adverse
effects.

EFTA Court Judgment in Case E-4/21

On 1 June 2022, the EFTA Court annulled ESA’s Decision No 023/21/COL. The Court
concluded that ESA should have opened a formal investigation procedure, as ESA had at its
disposal information and evidence at the time, which should, objectively, have raised doubts or
serious difficulties regarding whether the capital increase to finance the laying of the IRIS
cable was compatible with the functioning of the EEA Agreement.

In particular, the EFTA Court found that ESA was aware of documents that called into
question the information at its disposal and on which it relied in the contested decision,
without going beyond a mere examination of the information submitted by the Icelandic
authorities. These documents related, inter alia, to Syn’s complaint of 23 February 2022 and
annexes thereto. Specifically, the Court noted a document comparing the proposals of Syn and
Farice, and an email dated 29 May 2020, regarding Syn’s inability to confirm the prices of its
proposal. By not obtaining further information on whether Syn was actually able to confirm its
prices, or whether it had been given that opportunity, the Court concluded that ESA failed to
satisfy its obligation to conduct a diligent and impartial examination of the notified measure so
that it had at its disposal the most complete and reliable information.

Furthermore, the Court found that Syn tried to enter the market for international connectivity
services, according to the information available to ESA. Yet, in the contested decision, ESA
did not consider factors such as potential competitors on the wholesale market for international
connectivity, public consultation of stakeholders and entry barriers to that market.

Finally, the Court found that ESA did not adequately state its reasons for concluding that the
notified measure fell outside the scope of the 2014 Broadband Guidelines, and that even
though ESA stated in the contested decision that it would apply the guidelines by analogy,
where relevant, the Court found little, if any, trace of the principles in the guidelines actually
being applied.

On the basis of, inter alia, the above, the Court concluded that there was consistent and
objective evidence that demonstrated that ESA adopted the contested decision despite the
existence of doubts. Consequently, the Court annulled the Decision.

Presence of State aid
Introduction

Article 61(1) of the EEA Agreement reads as follows: ‘Save as otherwise provided in this
Agreement, any aid granted by EC Member States, EFTA States or through State resources in
any form whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects trade between
Contracting Parties, be incompatible with the functioning of this Agreement’.
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The qualification of a measure as aid within the meaning of this provision requires the
following cumulative conditions to be met: (i) the measure must be granted by the State or
through State resources; (ii) it must confer an advantage on an undertaking; (iii) favour certain
undertakings (selectivity); and (iv) threaten to distort competition and affect trade.

Measure 1

In the following chapters, ESA will assess whether the payments from the Fund to Farice for
carrying out a seabed survey involve State aid within the meaning of Article 61(1) of the EEA
Agreement.

State resources

According to Article 61(1) of the EEA Agreement, a measure must be granted by the State or
through State resources to constitute State aid.

The Fund has the task of promoting the development of telecommunications in Iceland. The
Fund was formed in 2006 on the basis of Act No 132/2005 on the Telecommunication Fund.
The main role of the Fund is to allocate funds to: projects aimed at the development of
telecommunication infrastructure; projects that contribute to the safety and competitiveness of
society in the field of electronic communications; and other telecommunication projects (34).

According to Article 1 of Act No 132/2005, the Fund is under the ownership of the Icelandic
State and its administration falls under the authority of the Ministry of Higher Education,
Science and Innovation.

ESA therefore preliminarily concludes that the payments from the Fund to Farice for carrying
out a seabed survey constitute State resources.

Advantage

According to Article 61(1) of the EEA Agreement, a measure must confer an advantage upon
an undertaking. An advantage, within the meaning of Article 61(1) of the EEA Agreement, is
any economic benefit which an undertaking could not have obtained under normal market
conditions (3%), thus placing it in a more favourable position than its competitors (36).

The Icelandic authorities have argued that Measure 1 was concluded on market terms, in line
with the market economy operator principle. In order to establish whether or not a transaction
carried out by a public body is in line with normal market conditions, ESA will apply the
market economy operator test (‘MEO test’), comparing the behaviour of the public body to
that of similar private economic operators under normal market conditions (37).

In that respect, it is not relevant whether the intervention constitutes a rational means for the
public bodies to pursue public policy considerations. Similarly, the profitability or
unprofitability of the beneficiary is not in itself a decisive indicator for establishing whether or
not the economic transaction in question is in line with market conditions. The decisive
element is whether the public bodies acted as a market economy operator would have done in a
similar situation (38).

Moreover, whether a State intervention is in line with market conditions must be examined on
an ex ante basis, having regard to the information available at the time the intervention was
decided upon. If a State argues that it acted as a market economy operator it must, where there
is doubt, provide evidence showing that the decision to carry out the transaction was taken on

(9
*)

*)

(1
*)

https://www.stjornarradid.is/verkefni/samgongur-og-fjarskipti/fjarskiptasjodur/.

ESA’s Guidelines on the notion of State aid as referred to in Article 61(1) of the EEA Agreement (‘NoA”)
(OJ L 342, 21.12.2017, p. 35 and EEA Supplement No 82, 21.12.2017, p. 1), paragraph 66.

See for instance Judgment of 5 June 2012, Commission v EDF, C-124/10 P, EU:C:2012:318, paragraph 90;
Judgment of 15 March 1994, Banco Exterior de Espafa, C-387/92, EU:C:1994:100, paragraph 14; and Judgment
of 19 May 1999, Italy v Commission, C-6/97, EU:C:1999:251, paragraph 16.

NOA, Section 4.2.1.

NoOA, paragraph 76.


https://www.stjornarradid.is/verkefni/samgongur-og-fjarskipti/fjarskiptasjodur/
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:E2017C0003&from=EN
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the basis of economic evaluations comparable to those which, in similar circumstances, a
rational market economy operator (with characteristics similar to those of the public body
concerned) would have had carried out to determine the profitability or economic advantages
of the transaction (39).

Concerning Measure 1, it is undisputed that the contractual provisions concerning the seabed
survey and the payments for that survey were placed in the 2018 PSO Contract between the
Fund and Farice, namely Article 1A, 12 and Annex 1. According to the Icelandic authorities,
no other provisions of the 2018 PSO Contract applied to the seabed survey (49).

ESA notes that the Icelandic authorities essentially argue that Articles 1A, 12, and annex 1 of
the 2018 PSO Contract do not, in fact, form part of that contract, but are instead a separate
service contract made on market terms. This fact raises doubts as to whether the Fund was
operating as a market economy operator, when it charged Farice with performing the seabed
survey, since such operators would in general conclude clear and concise contracts when
purchasing a similar service.

Indeed, it appears that the Fund contracted Farice to perform a service, without including in
the contract any provisions concerning cost overruns, specifics regarding the scope of the
survey, contingencies for failure to perform the obligations of the contract, or specifics
regarding what costs could be covered by the service contract. According to documentation
from and statements made by the Icelandic authorities, the temporal scope of the survey was
later extended, and final costs ran over the cost estimate in annex 1.

Moreover, ESA has asked the Icelandic authorities to provide all documentation of expert
evaluations or independent studies of the cost of carrying out the seabed survey, if any such
evaluations or studies were carried out prior to the start of the 2018 PSO Contract. However,
according to the Icelandic authorities, no such evaluation exists. Additionally, the Fund does
not seem to have considered alternative providers. Therefore, ESA has doubts as to whether
the Fund’s decision to carry out the transaction was taken on the basis of economic evaluations
comparable to those which, in similar circumstances, a rational market economy operator
would have taken, as it appears that the Fund committed to paying Farice for a service, without
making an evaluation of eventual costs and alternative providers.

Furthermore, the Icelandic authorities have stated that Farice did not de facto make a profit
from performing the survey for the Fund. Moreover, it is unclear to ESA whether the Fund
derived any economic value from its ownership of the survey results. In fact, since the survey
forms part of the preparatory works for a submarine cable, which the Icelandic authorities
themselves consider a security measure, it would appear that the purpose of the survey was not
economic in nature. Therefore, ESA doubts that the Fund acted as an economic operator, since
it rather seems to have been pursuing public policy aims when commissioning the survey.

Finally, as the Icelandic authorities have already stated that the payments to Farice for the
performance of the subsea survey did not entail compensation for a public service obligation,
ESA does not see the need at this time to specifically examine whether Measure 1 fulfils the
Altmark criteria, or the provisions of the SGEI Decision or Framework.

Consequently, ESA has doubts whether Measure 1 was concluded on market terms and cannot
exclude that an advantage may have been granted in favour of Farice. Accordingly, the
Icelandic authorities are invited to comment on this and submit relevant evidence.

Selectivity

In order for a measure to involve State aid it must be selective in that it favours ‘certain
undertakings or the production of certain goods’. Measure 1 concerns a contract between the
Fund and Farice. Therefore, Farice is the only potential beneficiary. Other undertakings have
not concluded similar contracts with the Fund or the Icelandic State. Accordingly, the alleged

(39) NoA, paragraph 79.
(“) Document No 1313844.
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advantage of Measure 1 would be a selective advantage, as it only concerns one particular
undertaking.

It is therefore ESA’s preliminary view that it cannot be excluded that a selective economic
advantage was granted to Farice.

Distortion of competition and effect on trade between Contracting Parties

To qualify as State aid within the meaning of Article 61(1) of the EEA Agreement, a measure
must be liable to distort competition and affect trade between the Contracting Parties to the
EEA Agreement. According to settled case-law, the mere fact that a measure strengthens the
position of an undertaking compared with other undertakings competing in intra-EEA trade is
considered to be sufficient, in order to conclude that the measure is likely to distort
competition and affect trade between the Contracting Parties (4%).

The Icelandic authorities have argued that the measure in question did not distort or threaten to
distort competition and did not have any effect on trade between the Contracting Parties, as the
measure did not grant Farice a stronger competitive position than it would have had if the
survey had not been undertaken. Moreover, they argue that Farice was not relieved of expenses
it would otherwise have had to bear in the course of its day-to-day business operations.
Therefore, the Icelandic authorities contend that the award of the seabed survey did not
strengthen the position of Farice as compared with other undertakings, neither financially nor
in other aspects.

On this point ESA notes that it is not obliged to establish the real effect of the aid on the
market, but is only required to show that the aid is liable to distort competition and affect
trade. Therefore, for all practical purposes, a distortion of competition within the meaning of
Article 61(1) of the EEA Agreement is generally found to exist when the State grants a
financial advantage to an undertaking in a liberalised sector where there is, or could be,
competition (42).

Measure 1 concerns payments made to Farice for a seabed survey. The costs covered by those
payments included subcontracting costs, as well as Farice’s overhead costs, including hourly rates
for Farice staff and a general administration fee. Therefore, Measure 1 seems to have placed
Farice in a better financial position than it would have been in the absence of Measure 1.

Moreover, there are multiple undertakings active in the EEA that provide seabed survey
services. This is also demonstrated by the fact that Farice itself subcontracted a large portion of
the survey.

Consequently, ESA has doubts as to whether it can be excluded that Measure 1 was liable to
distort competition and affect trade within the EEA. The Icelandic authorities are invited to
comment and submit relevant evidence on this.

Conclusion

In light of the above, ESA cannot exclude that Measure 1 entailed State aid.

Measure 2

It is uncontested between Syn and the Icelandic authorities that Measure 2, i.e. the capital

increase in Farice to facilitate the investment in the IRIS cable, constitutes State aid within the
meaning of Article 61(1) of the EEA Agreement (43).

*

Judgment of the EFTA Court in Case E-6/98 Norway v EFTA Surveillance Authority [1999] Ct. Rep. 76,

paragraph 59, where it is stated that ‘[w]hen State financial aid strengthens the position of an undertaking
compared with other undertakings competing in intra-Community trade the latter must be regarded as affected by
that aid’.

(*2)
*9)

NOoA, paragraph 187.
The EFTA Court, in its judgment in Case E-4/21, did not suggest anything to the contrary.
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ESA therefore preliminary concludes that Measure 2 constitutes State aid within the meaning
of Article 61(1) of the EEA Agreement.

Aid scheme or individual aid

ESA notes that Measures 1 and 2 were not granted on the basis of a scheme (44). Measure 1, if
found to be aid, would therefore be individual aid. Measure 2 constitutes individual aid.

Lawfulness of the aid

Pursuant to Article 1(3) of Part | of Protocol 3 to the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of Justice (‘Protocol 3”): ‘The
EFTA Surveillance Authority shall be informed, in sufficient time to enable it to submit its
comments, of any plans to grant or alter aid. ... The State concerned shall not put its proposed
measures into effect until the procedure has resulted in a final decision’.

The Icelandic authorities did not notify Measure 1 to ESA. ESA therefore concludes that, in
the event that Measure 1 is deemed to involve aid, the Icelandic authorities have not respected
their obligations under Article 1(3) of Part | of Protocol 3. In this event, Measure 1 would be
unlawful aid.

The Icelandic authorities implemented Measure 2 after ESA approved it by Decision
023/21/COL. However, with the annulment of ESA’s approval decision by the EFTA Court,
Measure 2 became unlawful.

Compatibility of the aid
Introduction

In derogation from the general prohibition of State aid laid down in Article 61(1) of the EEA
Agreement, aid may be declared compatible if it can benefit from one of the derogations
enumerated in the Agreement.

Article 61(3)(c) of the EEA Agreement provides that ESA may declare compatible ‘aid to
facilitate the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the common
interest’. Therefore, in order to declare the aid compatible, first, the aid must be intended to
facilitate the development of certain economic activities or of certain economic areas and,
second, the aid must not adversely affect trading conditions to an extent contrary to the
common interest (45).

Under the first condition, ESA examines how the aid facilitates the development of certain
economic activities or areas. Under the second condition, ESA weighs up the positive effects
of the aid for the development of said activities or areas and the negative effects of the aid in
terms of distortions of competition and adverse effects on trade.

Compatibility of Measure 1

The Icelandic authorities have maintained that Measure 1 does not constitute State aid (see
Section 3.5.1). Further, they have also stated that despite the fact that the contractual
obligations concerning Measure 1 were included in the 2018 PSO Contract between the Fund
and Farice, the measure does not constitute compensation for a public service obligation.

Therefore, it would appear that the compatibility of Measure 1, should it be found to constitute
aid, could not be examined under Article 59(2) of the EEA Agreement and even if it were,
ESA has doubts that the Measure 1 is in line with the provisions of the SGEI Decision or

*)
(*)

See Article 1(e) of Part Il of Protocol 3 to the Agreement between the EFTA States on the Establishment of a
Surveillance Authority and a Court of Justice (‘Protocol 3°).

Judgment of 22 September 2020, Austria v Commission (Hinkley Point C), C-594/18 P, EU:C:2020:742,
paragraphs 18-20.
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Framework. The Icelandic authorities have not, at this stage, brought forward any other
arguments as regards the potential compatibility of the measure.

Therefore, following a preliminary assessment, ESA has doubts at this stage as to whether
Measure 1 is compatible with the EEA Agreement. Consequently, ESA invites the Icelandic
authorities to provide arguments and evidence to demonstrate that Measure 1 could be
considered compatible under the EEA Agreement.

Compatibility of Measure 2
Introduction

The Icelandic authorities have invoked Article 61(3)(c) of the EEA Agreement as the basis for
the assessment of the compatibility of Measure 2.

On this point, ESA notes that the compatibility of aid for the roll-out of broadband networks,
for the purposes of securing coverage, access or connectivity, is normally assessed under the
2014 Broadband Guidelines. On 8 February 2023, ESA adopted new Broadband Guidelines
(‘the 2023 Broadband Guidelines”) (46).

ESA will follow the principles and guidelines set out in the 2023 Broadband Guidelines for the
compatibility assessment of all notified aid to broadband networks in respect of which it is
called upon to take a decision after 8 February 2023 when the 2023 Broadband Guidelines
entered into force. Unlawful aid to broadband networks will be assessed in accordance with
the rules applicable on the date on which the aid was awarded (47).

The 2023 Broadband Guidelines were not in effect at the time when Measure 2 was enacted,
and therefore cannot serve as a basis for the compatibility assessment of the measure.
Therefore, ESA will apply the 2014 Broadband Guidelines, should Measure 2 be considered to
fall within their scope. However, the 2023 Broadband Guidelines are based on existing case-
law and decision-making practice of the European Commission. Therefore, the 2023
Broadband Guidelines could still be relevant, should Measure 2 fall under the scope of the
2014 Broadband Guidelines, provided they do not place stricter conditions on the beneficiary.

In general, the 2014 Broadband Guidelines’ primary objective is to ensure widespread
availability of broadband services to end users or access to higher speed internet. The 2014
Broadband Guidelines state that ‘[t]hese guidelines summarise the principles of [ESA’s] policy
in applying the State aid rules [...] to measures that support the deployment of broadband
networks in general (Section 2). They explain the application of these principles in the
assessment of aid measures for the rapid roll-out of basic broadband and very high speed, next
generation access (NGA) networks (in Section 3). [ESA] will apply the guidelines in the
assessment of State aid for broadband’ (48). This objective has not changed with the adoption
of the 2023 Broadband Guidelines, which state that ‘[t]hese Guidelines provide guidance on
how ESA will assess [...] the compatibility of State aid for the deployment and take-up of
fixed and mobile broadband networks and services’ (4).

Therefore, the 2014 Broadband Guidelines apply to aid measures that target situations where
the market does not provide sufficient broadband coverage or where access conditions are not
adequate (50). Conversely, the 2014 Broadband Guidelines do not mention international
connectivity, security, international data transfer, or subsea cables, and do not specifically lay
down compatibility conditions for measures targeting security issues raised by the lack of
geographical diversity and robustness of international connectivity services. Therefore, a
measure like the one under assessment, where the objective is increased redundancy, security,

(*9)

*N
(*9)
(*9)
)

See ESA Decision No 004/23/COL amending the substantive rules in the field of State aid by introducing new
Guidelines on State aid for broadband networks (not yet reported).

Ibid, Article 1(2).

See the 2014 Broadband Guidelines, paragraph 4.

See the 2023 Broadband Guidelines, paragraph 14.

See the 2014 Broadband Guidelines, paragraphs 34-35. See also the pre-requisites for defining a service as an
SGEI in paragraph 16.



Nr. 28/18

EES-vidbatir vid Stjornartidindi Evropusambandsins

13.4.2023

121)

122)

123)

124)

125)

7.3.2
7321

126)

127)

and robustness of international connectivity services already available to end customers at high
speeds, seems to differ from the general type of measure covered by the 2014 Broadband
Guidelines, namely measures concerning the expansion or introduction of broadband networks
and services.

ESA notes that the European Commission, in its Baltic Cable Decision (5), applied the 2014
Broadband Guidelines in its assessment. However, ESA also notes that the measure under
assessment in that decision differed significantly from Measure 2. Specifically, it concerned
capacity concerns caused by the expected dramatic increase in traffic that could not be
supported by the existing infrastructure. Therefore, in addition to security benefits comparable
to the ones present in the case at hand, the Baltic Sea Cable targeted (longterm) broadband
availability specifically (52). Conversely, Measure 2 does not specifically concern broadband
networks or availability.

However, in its judgment in Case E-4/21, when assessing ESA’s conclusion that Measure 2
fell outside the scope of the 2014 Broadband Guidelines, the EFTA Court stated that the
conclusion: ‘[...] is not supported by a sufficient analysis of the scope of application of the
Broadband Guidelines. [...] Although the contested decision states that ‘[tlhe Broadband
Guidelines’ primary objective is ensuring widespread availability of broadband services to end
users or access to higher speed internet’ and ‘[t]he particularities of the measure and
investment at hand demonstrate that the Guidelines target different types of measures than the
one under assessment’, it fails to set out what impact these statements should have on the
scope of application of the Broadband Guidelines. Accordingly, [...] ESA encountered serious
difficulties in its preliminary examination’ (3). The Court then further noted ‘that irrespective
of whether the notified measure in the present case was outside of the scope of the Broadband
Guidelines, those guidelines still may provide useful guidance on considerations that are
relevant to the assessment of compatibility in general® (54).

Consequently, ESA cannot conclude at this stage to what extent the 2014 Broadband
Guidelines apply to the compatibility assessment of Measure 2, and therefore invites the
Icelandic authorities to provide further arguments in this regard.

In the event that the Broadband Guidelines do not apply to the measure at hand, Article
61(3)(c) of the EEA Agreement provides that ESA may declare compatible ‘aid to facilitate
the development of certain economic activities or of certain economic areas, where such aid
does not adversely affect trading conditions to an extent contrary to the common interest’.
Therefore, in order to declare the aid compatible, first, the aid must be intended to facilitate the
development of certain economic activities or of certain economic areas and, second, the aid
must not adversely affect trading conditions to an extent contrary to the common interest.

Under the first condition, ESA examines how the aid facilitates the development of certain
economic activities or areas. Under the second condition, ESA weighs up the positive effects
of the aid for the development of said activities or areas and the negative effects of the aid in
terms of distortions of competition and adverse effects on trade.

Facilitation of development of certain economic activities or areas

Economic activities or areas supported

Under Article 61(3)(c) of the EEA Agreement, in order to be considered compatible, a
measure must contribute to the development of certain economic activities or areas.

The primary objective of the measure is to enhance security and reduce the vulnerability of
international connectivity to and from Iceland by building a third submarine cable from

(51) Commission Decision SA.36918 (Finland), Baltic Sea Backbone Cable (OJ C 422, 8.12.2017, p. 1).

(5?) Ibid, paragraph 91: ‘Thus, the measure facilitates the development of certain economic activities, i.e the provision
of electronic communications services and networks, including the provision of international connectivity,
and indirectly the provision of broadband services’. (emphasis added).

(53) Judgment of the EFTA Court in Case E-4/21 Syn hf. v EFTA Surveillance Authority, paragraph 72.

(34) Ibid, paragraph 73.


https://ec.europa.eu/competition/state_aid/cases/252810/252810_1582447_89_2.pdf

13.4.2023

EES-vidbatir vid Stjornartidindi Evropusambandsins

Nr. 28/19

128)

129)

7322

130)

131)

132)

7.3.23

133)

134)

135)

Iceland to Europe. The secondary objective is to shorten the digital distance between Iceland
and Europe allowing Icelandic people and businesses to make better use of international digital
services available in Europe.

ESA generally considers the construction of a telecommunication infrastructure with a view to
its future commercial exploitation to constitute an economic activity (55). Furthermore, the
telecommunications market in general constitutes an economic activity. The measure
facilitates development in the market for international data transfer services specifically and
the markets for electronic communications services in general.

In view of the above, ESA preliminarily concludes that the measure constitutes aid to facilitate
the development of certain economic activities, as required by Article 61(3)(c) of the EEA
Agreement.

Incentive effect

State aid is only compatible with the functioning of the EEA Agreement if it has an incentive
effect and so effectively facilitates the development of certain economic activities. To establish
whether the measure has an incentive effect, it must be demonstrated that it changes the
behaviour of the undertaking concerned in such a way that it engages in an activity which it
would not carry out without the aid or which it would carry out in a restricted or different
manner.

In Section 6.2.2 of ESA’s Decision No 023/21/COL, ESA stated that Measure 2 had an
incentive effect. ESA stated that: 1) Farice had historically proven to be unprofitable; 2) the
operation of submarine cables in the region was generally unprofitable; 3) the investment in
the IRIS cable was unlikely to achieve a profit; 4) the main objective of the cable was to
provide enhanced security, which was an externality that did not heavily factor into investment
decisions;) and 5) few stakeholders had signalled interest in operating submarine cables
without State support in the past.

In light of this, ESA is generally inclined to conclude that Measure 2 had an incentive effect,
as it incentivised Farice to make an investment it would not have entered into otherwise.
However, the Icelandic authorities are invited to provide further information and reasoning on
the incentive effect of the measure.

Compliance with relevant EEA law

The Icelandic authorities consider that the selection of Farice, as owner and operator of the
IRIS cable, as well as the selection of cable manufacturer and installer, is exempt from the
procurement rules, with reference to Article 10 of the Procurement Act (see also Article 8 of
the Procurement Directive).

Specifically, Article 8 of the Procurement Directive states: ‘This Directive shall not apply to
public contracts and design contests for the principal purpose of permitting the contracting
authorities to provide or exploit public communications networks or to provide to the public
one or more electronic communications services. For the purposes of this Article, “public

e

communications network” and “electronic communications service” shall have the same
meaning as in Directive 2002/21/EC of the European Parliament and of the Council’.
Furthermore, ESA notes that in accordance with Article 2(m) of Directive 2002/12/EC,
‘provision of an electronic communications network’ means the establishment, operation,

control or making available such network.

The primary objective of the measure in question is to increase security of international
connectivity in Iceland by building a third submarine cable, which in turn will provide the
public with more electronic communication services. Therefore, the investment in the
submarine cable seems to permit Farice to ‘provide or exploit public communications
networks’, as defined in Article 2(a) of Directive 2002/21/EC. However, ESA cannot

(%5) NoA, paragraphs 202 and 216, and the 2014 Broadband Guidelines, paragraph 7.
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conclusively conclude at this stage whether all conditions for the application of the exemption
are fulfilled.

Moreover, according to paragraph 74(c) of the 2014 Broadband Guidelines, ‘[w]henever the
granting authorities select a third party operator to deploy and operate the subsidised
infrastructure, the selection process shall be conducted in line with the spirit and the principles
of the Public Procurement Directives. It ensures that there is transparency for all investors
wishing to bid for the implementation and/or management of the subsidised project. Equal and
non-discriminatory treatment of all bidders and objective evaluation criteria are indispensable
conditions’.

However, despite this provision, footnote 91 to paragraph 74(c) states: ‘[t]he situation is
different when the public authority decides to deploy and manage the network directly (or
through a fully owned entity) [...] In such cases, [..] (i) the publicly owned network operators
shall limit their activity on the pre-defined target areas and shall not expand to other
commercially attractive regions; (ii) the public authority shall limit its activity to maintain the
passive infrastructure and to grant access to it, but shall not engage in competition on the retail
levels with commercial operators and (iii) to have an accounting separation between the funds
used for the operation of the networks and the other funds at the disposal of the public
authority’.

Therefore, the applicability of procurement rules in the context of an assessment under the
2014 Broadband Guidelines seems to depend on whether or not the the conditions, listed in
footnote 91, are fulfilled. The Icelandic authorities have not provided sufficient information in
this regard.

Consequently, ESA has doubts as to whether or not Measure 2 falls under the exemption from
procurement rules described above, and as to whether the provisions of the 2014 Broadband
Guidelines have effect in this regard. Therefore, ESA invites the Icelandic authorities to
provide further information and rationale in this regard.

Whether the aid adversely affects trading conditions to an extent contrary to the common
interest

Introduction

ESA has not only identified positive effects of the planned aid for the development of the
abovementioned economic activities and economic areas, but also possible negative effects
that it may have in terms of distortions of competition and adverse effects on trade. These
positive and negative effects must then be weighed up.

Markets affected by the aid

The measure mainly has an effect on the wholesale market for international connectivity and
the telecommunication market, both national and international. Additionally, the measure may
have an effect on the DC market.

Positive effects of the aid

Measure 2 contributes to the development of a submarine cable between Iceland and Europe,
thereby enhancing both redundancy and the security of the submarine cable network that
Iceland relies on to participate in the global economy. This is in line with the Icelandic
Government’s Telecommunications Policy, whose objective is, inter alia, to promote
accessible and effective communications and to guarantee the security of telecommunications
infrastructures.

To achieve those objectives, the Icelandic authorities have emphasised that three active
submarine telecommunications cables will connect Iceland with Europe from different landing
sites. As a geographically remote country, effective international connections are a prerequisite
for the development of Iceland as a modern technologically based society. A serious disruption
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in international connectivity would cause major damage to the Icelandic economy and society
as awhole.

According to the Icelandic authorities, the main vulnerabilities of the current international
connections relate to human error, malfunctions, accidents, natural disasters and other
unforeseen events. The Icelandic authorities have provided ESA with a detailed description of
the various and multiple disruptions that have happened in the past and disrupted the
functionality of the two existing submarine cables (56). ESA considers these vulnerabilities
both realistic and probable.

Furthermore, the absolute lengths of the submarine cables from Iceland to Europe increase the
probability of incidents compared to shorter cables going from Scandinavia and the UK to
mainland Europe. Moreover, other countries in the EEA are connected to major international
network connection points via diversified networks of multiple land and/or submarine cables
while Iceland is wholly dependent on only two submarine cables.

By implementing the measure and adding a third submarine cable to the network, the Icelandic
authorities expect the security of international connectivity increases circa tenfold. In
particular, a third submarine cable will: (i) increase the projected uptime to 99.9993%, (ii)
reduce the probability of a total outage in a 10-year period to 0.2-1.5%, and (iii) diversify the
land routes in Iceland, decreasing risks associated with a single route failure (57).

In addition to enhanced security, the Icelandic authorities contend that the addition of a third
submarine cable will also improve the competitiveness of Iceland as whole, as the Icelandic
digital market will become ‘closer’ to major network hubs in Europe. Data latency in
communications between Iceland and Europe will be reduced as a result of shorted cable
length and simpler network structure than is available through the current system connecting
Reykjavik with Europe. ESA considers this factor positive, as it contributes to the
development of the Icelandic economy as a whole.

Limited negative effects of the aid
Introduction

Article 61(3)(c) of the EEA Agreement requires an assessment of any negative effects on
competition and on trade. The aid must not adversely affect trading conditions to an extent
contrary to the common interest.

Necessity of the aid

To assess whether State aid is effective to achieve its objective, it is necessary to first identify
the problem that needs to be addressed. A State aid measure is necessary if it is targeted
towards situations where aid can bring about a material improvement that the market cannot
deliver itself, for example by remedying a well-defined market failure.

A market failure exists if markets, left to their own devices, without intervention fail to deliver
an efficient outcome for society. This may arise, for instance, when certain investments are not
being undertaken even though the economic benefit for society exceeds the cost (38).

The Icelandic authorities have explained that Farice would not have undertaken the investment
in the IRIS cable in the absence of aid, as it cannot support such an investment with its own
funds. This, inter alia, is an indication of the market failure associated with providing
international connectivity services in Iceland.

However, the fact that a specific company may not be capable of undertaking a project without
aid does not mean that there is a market failure. For instance, the decision of a company not to
invest in a project with low profitability or in a region with limited market demand and/or poor

(%6) See Section 3.2.3 of ESA’s Decision No 023/21/COL for details.
(5) See ESA’s Decision No 023/21/COL, paragraph 22.
(%8) See 2014 Broadband Guidelines, paragraph 33.
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cost competitiveness may not be an indication of a market failure, but rather of a market that
functions well (59).

Concerning the ability of the market to deliver an efficient outcome for society, the Icelandic
authorities have pointed to the fact that Iceland was, prior to the IRIS cable project, only
connected to Europe through two submarine cables. Furthermore, over the past decade, few
stakeholders signalled interest in investing in international data connectivity services between
Iceland and Europe or America. These projects did not materialise primarily due to problems
with constructing a sound business case for such an investment. Furthermore, these planned
and aborted projects by market actors would have been dependent on financial participation by
the State (see paragraph 54)).

However, while it is a fact that no privately funded subsea cables from Iceland have been built
in the last 10 years, it is also clear that Syn approached the Icelandic State with plans to build a
subsea cable. Negotiations and discussions between the State and Syn continued over two
years, but were then terminated. Therefore, while it is unclear to ESA whether Syn’s offer was
comparable to the IRIS cable project, or if it indicates an attempt to enter the market for
international data connectivity services, ESA cannot exclude the possibility that the market
could have delivered the outcome sought by Measure 2.

Consequently, ESA must preliminarily conclude that it has doubts as to the necessity of
Measure 2. The Icelandic authorities are invited to provide further arguments and information
relating to this point.

Appropriateness of the aid

EFTA States can make different choices with regard to policy instruments, and State aid
control does not impose a single way to intervene in the economy. However, State aid under
Article 61(1) of the EEA Agreement can only be justified by the appropriateness of a
particular instrument to contribute to the development of the targeted economic activities or
areas.

ESA normally considers a measure appropriate where the EFTA State can demonstrate that
alternative policy options would not be equally suitable, and that alternative, less distortive, aid
instruments would not deliver equally efficient outcomes.

Due to the general unprofitability of submarine cable infrastructure investments and projects
from Iceland to Europe, ESA is inclined to conclude that an alternative policy instrument, such
as regulations, would neither trigger investment in the IRIS cable project, nor other similar
investment projects. Further, ESA is equally inclined to conclude that a loan or guarantee
would not be a more appropriate aid instrument (¢0).

Therefore, ESA preliminarily concludes that State aid in the form of a capital increase is the
appropriate instrument to facilitate the development of the economic activities that the measure
concerns. However, the Icelandic authorities are invited to elaborate on this point.

Proportionality of the aid

State aid is proportionate if the aid amount per beneficiary is limited to the minimum needed to
incentivise the additional investment or activity in the area concerned.

Measure 2 constitutes a capital increase in Farice. The board of directors of Farice were
authorised to increase the capital in intervals during the construction period of the new cable.
The financing needs of the recipient were assessed at each interval and only established costs
were granted through the capital increase. The granting authority reviews any expenses and
controls overcompensation retroactively. This aid granting method and claw-back mechanism
contributes to the proportionality of the aid. Moreover, when seeking subcontracting offers,

(59) See 2014 Broadband Guidelines, footnote 45.
(%0) See ESA Decision No 023/21/COL, Section 6.3.4.3.



13.4.2023

EES-vidbatir vid Stjornartidindi Evropusambandsins

Nr. 28/23

162)

163)

164)

165)

166)

167)

168)

Farice engaged in a competitive selection procedure whereby it selected a contractor who will
manufacture and lay the IRIS cable. The selection procedure resulted in Farice opting to
contract with the lowest bidder.

However, according to paragraph 74 of the 2014 Broadband Guidelines, multiple conditions
must be fulfilled in order to demonstrate the proportionality of a measure. Failure to meet any
of those conditions would in most cases require a detailed assessment (61). These conditions
include mapping an analysis of coverage, public consultation, and a competitive selection
process.

ESA is not aware of any mapping analysis or public consultation performed by the Icelandic
authorities prior to the implementation of Measure 2. Moreover, as Iceland selected an ‘in
house entity’, namely Farice, to own and operate the infrastructure, it is clear that no
competitive selection process was followed in relation to Measure 2. However, ESA notes that
there is no need for a competitive selection process if the State chooses to manage a network
directly (or through a wholly owned entity).

Nevertheless, where the aid is granted without a competitive selection procedure, to a public
authority that deploys and manages a broadband network at wholesale level directly, or
through an in-house entity, the State must justify its choice of network and technological
solution.

Moreover, according to paragraph 74(d) of the 2014 Broadband Guidelines, granting
authorities should generally select the most economically advantageous offer. However, this
only applies within the context of a competitive tender, and not when the State selects a wholly
owned entity to own and operate the network.

As described in Section 3.1, the Icelandic authorities were approached by Syn with an offer to
build the third submarine cable, which following an examination by an independent expert,
was considered to be cost effective than Farice’s offer. The Icelandic authorities have argued
that the independent report was based on unconfirmed prices, and when asked to confirm
prices, Syn was unable to do so. Discussions between the Icelandic State and Syn were
terminated as a result. Syn has argued that it was not given any time or opportunity to renew
offers and provide confirmation on prices (62).

On this point, the EFTA Court stated that: ‘ESA has not touched upon this issue at all or
disputed that it was aware of this information, as alleged by Syn. ESA has merely reiterated
that Syn’s proposal relied on “unverified figures” without explaining why, if it considered that
the figures were unverified, it did not seek to verify them by obtaining further information
from Syn, which had already submitted a complaint to ESA’ (¢3). The EFTA Court then
concluded that ‘it must be held that Syn has established that ESA was aware of documents that
called into question the information at its disposal and on which it relied in the contested
decision, without going beyond a mere examination of the information submitted by the
Icelandic authorities. By not obtaining further information on whether Syn was actually able to
confirm its prices, or whether it had been given that opportunity, ESA failed to satisfy its
obligation to conduct a diligent and impartial examination of the notified measure so that it
had at its disposal the most complete and reliable information” (64).

Therefore, while the Icelandic authorities might not have been required to conduct a
competitive tender, nor select the most economically advantageous offer, ESA must
preliminarily conclude that the existence of an allegedly more economically viable offer from
Syn puts into doubt the proportionality of Measure 2, as the Icelandic authorities have not
sufficiently explained the price differences between Syn’s offer, and the eventual cost of the
IRIS cable project.

"
(%)
()
*)

Similar conditions can also be found in the 2023 Broadband Guidelines, Section 5.2.4.

Judgment of the EFTA Court in Case E-4/21 Syn hf. v EFTA Surveillance Authority, paragraph 64.
Ibid, paragraph 66.

Ibid, paragraph 68.
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Consequently, as ESA has doubts as regards the proportionality of Measure 2 and invites the
Icelandic authorities to further elaborate on the proportionality of the measure, and, in
particular, to provide arguments and information explaining the aid amount in comparison to
Syn’s allegedly more economical offer.

Limited negative effect on intra-EEA trade

As ESA preliminary considers Measure 2 to constitute State aid, the measure has an effect on
intra-EEA trade. However, in order to be compatible, a measure should limit those effects.

As stated previously, the primary objective of the measure is to enhance the security of
international connections in Iceland, and while a third submarine cable will increase capacity,
ESA notes that the capacity of the current network is not fully utilised; the new infrastructure
is principally expected to complement the other connections currently in operation. Therefore,
the addition of a third cable does not materially alter the structure of the market for
international connectivity, but rather enhances the security of the infrastructure already
present.

Moreover, even though a third cable will allow Iceland to be better connected to Europe, it will
not change the fact that Iceland remains an island approximately 1 200 km from the nearest
European country and 2 000 km from the European continent. The improved communication
to Iceland will not bridge the natural data latency gap that exists between communication on
the European continent compared with communication from the continent to Iceland.
Therefore, ESA finds it hard to see how the IRIS cable will have a material impact on the
competitiveness of other EEA markets compared to Iceland. Therefore, the third cable, in and
of itself, should not materially alter the dynamics of intra EEA-trade on the relevant market.

ESA notes that there are no other companies, established in the EEA, that currently operate, or
have shown concrete plans to operate without State support, a submarine cable similar to the
IRIS cable. Therefore, market participants have not to date demonstrated any concrete plans to
invest in a submarine cable between Iceland and Europe prior to the implementation of the
measure.

However, as mentioned in paragraph 54), one of the factors that lead to reduced investment in
subsea cables from Iceland to Europe is the need to secure redundancy. An undertaking
wishing to establish its own subsea cable network needs to build two cables, or secure
redundancy using an existing cable. Since Farice is the only operator of subsea cables from
Iceland to Europe, it is most likely that any possible new entrant would opt to secure
redundancy through one of Farice’s exiting cables, in lieu of building two cables at once. ESA
does not have information regarding whether Farice offers redundancy services. However, if
Farice does not provide such services, it could call into question the limited negative effects of
the measure on competition in general due to potential entry barriers.

Moreover, paragraph 74 of the 2014 Broadband Guidelines lists a number of conditions aimed
at limiting distortion of competition and trade, including the need for detailed mapping and
public consultation. Failure to comply with any of the conditions is likely to trigger the need
for a detailed analysis by ESA. Therefore, regardless of the eventual scope of the 2014
Broadband Guidelines, the apparent omission of the Icelandic authorities to comply with at
least some of the conditions listed in paragraph 74 of the 2014 Broadband Guidelines when
implementing Measure 2 leads ESA to doubt the overall limitation of negative effects on
competition and trade.

Conclusion on limited negative effects
With reference to the foregoing, ESA has doubts that the effects of the measure on intra EEA-
trade are sufficiently limited to a minimum. Therefore, ESA invites the Icelandic authorities to

provide further arguments and information in this regard.

Balancing positive and negative effects of the aid
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177)

178)

179)

180)

181)

182)

183)

184)

185)

186)

187)

For the aid to be compatible with the functioning of the EEA Agreement, the limited negative
effects of the aid measure in terms of distortion of competition and adverse impact on trade
between Contracting Parties must be outweighed by positive effects, in terms of contribution
to the facilitation of the development of economic activities or areas. It must be verified that
the aid does not adversely affect trading conditions to an extent contrary to the common
interest.

As follows from the above, ESA is preliminarily inclined to conclude that Measure 2 has
directly facilitated the economic activities of Farice and that is has had many positive effects.

However, in respect of the negative effects, ESA doubts whether the negative effects of
Measure 2 on competition and trade are sufficiently limited. Specifically, ESA doubts whether
the market failure addressed by the measure is clearly present, and whether the aid was on the
whole proportional. Moreover, the effects of the measure on the markets it affects needs to be
further examined.

At this stage, ESA therefore doubts that the positive effects of the measure outweigh its
possible distortion of competition and adverse impact on trade.

Conclusion

As set out above, ESA has doubts as to whether Measure 1 constitutes State aid within the
meaning of Article 61(1) of the EEA Agreement. Further, if the measure is found to involve
aid, ESA also has doubts as to whether the measure would be compatible with the functioning
of the EEA Agreement.

Furthermore, ESA has doubts as to whether the Measure 2 is compatible with the functioning
of the EEA Agreement.

Consequently, and in accordance Avrticle 4(4) of Part 1l of Protocol 3, ESA hereby opens the
formal investigation procedure provided for in Article 1(2) of Part | of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of
ESA, which may conclude that Measures 1 and 2 do not constitute State aid or are compatible
with the functioning of the EEA Agreement.

ESA, acting under the procedure laid down in Article 1(2) of Part | of Protocol 3, invites the
Icelandic authorities to submit their comments by 14 April 2023, and to provide all documents,
information and data needed for the assessment of the measures in light of the State aid rules.

The Icelandic authorities are requested to immediately forward a copy of this decision to the
aid recipient.

The Icelandic authorities have confirmed that this opening decision does not contain any
business secrets or other confidential information that should not be published.

Finally, ESA will inform interested parties by publishing a meaningful summary in the Official
Journal of the European Union and the EEA Supplement thereto. All interested parties will be
invited to submit their comments within one month of the date of such publication. The
comments will be communicated to the Icelandic authorities.

For the EFTA Surveillance Authority,

Arne Rgksund Stefan Barriga Arni Pall Arnason

President College Member College Member

Responsible College Member

Melpo-Menie Joséphidés
Countersigning as Director,

Legal and Executive Affairs
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ESB-STOFNANIR

FRAMKVZAMDASTJORNIN

Tilkynning um fyrirhugadan samruna fyrirtekja 2023/EES/28/02
(mal M.10986 — AXA SPAIN/GACM SPAIN)

1. Framkveemdastjorninni barst 27. mars 2023 tilkynning um fyrirhugadan samruna i samraemi vid 4. gr. reglugerdar radsins
(EB) nr. 139/2004 (1).
Tilkynningin varoar eftirfarandi fyrirteeki:

—  AXA Seguros Generales, S.A. de Seguros y Reaseguros (,,AXA Seguros Generales®, Spani) sem tilheyrir AXA S.A.
(,,AXA Group*, Frakklandi)

—  GACM Espaiia, S.A.U. (,, GACM Spain®, Spani)

AXA Seguros Generales ddlast yfirrad sér i lagi, i skilningi b-lidar 1. mgr. 3. gr. samrunareglugerdarinnar, yfir GACM
Spain i heild.

Samruninn & sér stad med kaupum & hlutabréfum.
2. Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

—  AXA Seguros Generales er hluti af AXA Spain, spanskri samsteypu tryggingafélaga sem hafa leyfi til ad stunda
vidskipti med vatryggingar og endurtryggingar, & svidi heilsu- og liftrygginga, sparnadar, lifeyris, bifreidatrygginga
og annarra personu- og fyrirtekjatrygginga. AXA Spain er hluti af samstedu fyrirtekja par sem franska

kauphallarskrada fyrirteekid AXA Group er mddurfélagid og starfar i 54 1éndum & svidi vatrygginga og
eignastyringar.

— GACM Spain er eignarhaldsfélag sem starfar 4 svidi eigna- og skadatrygginga auk lif- og heilsutrygginga & Spani.

3. Frumathugun framkvemdastjornarinnar hefur leitt i [jos ad hin fyrirhugudu vidskipti sem hafa verid tilkynnt geti fallid
undir gildissvid samrunareglugerdarinnar. Fyrirvari er p6 um endanlega akvordun.

4. Ppridju adilar sem eiga hagsmuna ad geeta eru hvattir til ad senda framkvaemdastjorninni athugasemdir sem peir kunna ad
hafa fram ad feera um hina fyrirhugudu starfsemi.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist i Stjtid. ESB C 126,
11.4.2023. Eftirfarandi tilvisun skal dvallt tekin sérstaklega fram:

M.10986 — AXA SPAIN/GACM SPAIN

Unnt er ad senda framkveemdastjérninni athugasemdir med tdlvupdsti, simbréfi eda i posti. Vinsamlegast notid eftirfarandi
samskiptaleidir:

Netfang: COMP-MERGER-REGISTRY @ec.europa.eu
Bréfsimi: +32 229-64301

Postéritun:

European Commission
Directorate-General for Competition
Merger Registry

1049 Bruxelles/Brussel

(1) Stjtio. ESB L 24, 29.1.2004, bls. 1 og EES-vidbetir nr. 9, 22.2.2007, bls. 62 (,,samrunareglugerdin®).
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Tilkynning um fyrirhugadan samruna fyrirtekja 2023/EES/28/03
(mal M.11068 - RLBNW/ASM/BETA PURA)

Mal sem kann ad verda tekid fyrir samkvamt einfaldadri malsmedferd

1. Framkvaemdastjorninni barst 28. mars 2023 tilkynning um fyrirhugadan samruna i samreemi vio 4. gr. reglugerdar radsins
(EB) nr. 139/2004 (4).

Tilkynningin varoar eftirfarandi fyrirteeki:

— Raiffeisenlandesbank Niederdsterreich-Wien AG (,,RLBNW*) (Austurriki), sem lytur yfirradum Raiffeisen-Holding
Niederosterreich-Wien reg.Gen.m.b.H (Austurriki)

— AGRANA Sales & Marketing GmbH (,,ASM*) (Austurriki), sem lytur yfirraidum AGRANA Beteiligungs-
Aktiengesellschaft (Austurriki)

— Beta Pura GmbH (,Beta Pura®) (Austurriki), sem Iytur yfirraddum ASM and Amalgamated Sugar Company
(Bandarikjunum)

RLBNW og ASM 0&dlast sameiginleg yfirrad, i skilningi b-lidar 1. mgr. 3. gr. og 4. mgr. 3. gr. samrunareglugerdarinnar,
yfir Beta Pura GmbH.

Samruninn & sér stad med kaupum & hlutabréfum.
2. Starfsemi hlutadeigandi fyrirteekja er sem hér segir:
—  RLBNW er austurriskur alhlida banki sem tilheyrir austurrisku bankasamstaedunni Raiffeisen.

— ASM er dotturfyrirteki AGRANA Beteiligungs-Aktiengesellschaft og starfsemi pess er haegt ad skipta upp i prja
hluta: sykur, sterkju og avexti. Sykurvorutrvalio felur i sér mikid Grval af sykri og aukaafurdum, svo sem melassa,
sykurréfumauk og annad fédurhraefni.

— Beta Pura starfreekir betain kristollunarverksmidju sem vinnur néttarulegt fljétandi betain i nattarulegt kristallad
betain og aukaafurdir pess.

3. Frumathugun framkvemdastjornarinnar hefur leitt i 1jés ad hin fyrirhugudu vidskipti sem hafa verid tilkynnt geti fallid
undir gildissvid samrunareglugerdarinnar. Fyrirvari er pé um endanlega akvordun.

Hafa ber i huga ad mal petta kann ad verda tekid fyrir samkvaeemt malsmedferdinni sem kvedid er & um i tilkynningu
framkvaemdastjornarinnar um einfaldada malsmedferd vio medhdndlun tiltekinna mala sem varda samruna, samkvamt
reglugerd radsins (EB) nr. 139/2004 (2).

4. Ppridju adilar sem eiga hagsmuna ad geeta eru hvattir til ad senda framkvemdastjorninni athugasemdir sem peir kunna ad
hafa fram ad feera um hina fyrirhugudu starfsemi.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist i Stjtid. ESB C 126,
11.4.2023. Eftirfarandi tilvisun skal avallt tekin sérstaklega fram:

M.11068 — RLBNW/ASM/BETA PURA

Unnt er ad senda framkvaemdastjérninni athugasemdir med télvupdsti, simbréfi eda i posti. Vinsamlegast notid eftirfarandi
samskiptaleidir:

Netfang: COMP-MERGER-REGISTRY @ec.europa.eu
Bréfsimi: +32 229-64301

Péstaritun:

European Commission
Directorate-General for Competition
Merger Registry

1049 Bruxelles/Brussel

(1)  Stjtid. ESB L 24, 29.1.2004, bls. 1 og EES-vidbetir nr. 9, 22.2.2007, bls. 62 (,,samrunareglugerdin®).
(» Stjtio. ESB C 366, 14.12.2013, bls. 5.
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Tilkynning um fyrirhugadan samruna fyrirtekja 2023/EES/28/04
(mal M.11074 — L-GAM/EPIC BPIFRANCE/BIOSE)

Mal sem kann ad verda tekid fyrir samkvamt einfaldadri malsmedferd

1. Framkvaemdastjorninni barst 30. mars 2023 tilkynning um fyrirhugadan samruna i samraemi vio 4. gr. reglugerdar radsins
(EB) nr. 139/2004 (1).

Tilkynningin vardar eftirfarandi fyrirteeki:
- L-GAM GP II S.a.r.l. (,,L-GAM®, Luxemborg)
—  EPIC Bpifrance (Frakklandi)

— Biose Industrie SAS (,,Biose®, Frakklandi), sem Iytur yfirradum Microbiota Anima Group SAS og Cathay Capital
Private Equity SAS

L-GAM og EPIC Bpifrance 6dlast sameiginleg yfirrad, i skilningi b-lidar 1. mgr. 3. gr. samrunareglugerdarinnar, yfir
Biose i heild.

Samruninn & sér stad med kaupum & hlutabréfum.

2. Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

— L-GAM er fjarfestingarfélag sem hefur adsetur i Lixemborg sem reaedst i langtimafjarfestingar i litlum og
medalstorum einkafyrirteekjum i Evropu.

—  EPIC Bpifrance er opinber fronsk idnadar- og vidskiptastofnun sem studlar ad préun og fjarmdgnun litilla og
medalstdrra fyrirteekja fyrir hond franska rikisins, med &herslu & nyskdpun og teekni.

— Biose er lifteknifyrirteki sem leggur &herslu & Orverur og annast pjénustu & svidi samningsgerdar og
framleidsluskipulags, einkum fyrir lifandi lifmedferdarvérur og gédgerla.

3. Frumathugun framkvemdastjornarinnar hefur leitt i 1jés ad hin fyrirhugudu vidskipti sem hafa verid tilkynnt geti fallid
undir gildissvid samrunareglugerdarinnar. Fyrirvari er p6 um endanlega akvordun.

Hafa ber i huga ad mal petta kann ad verda tekid fyrir samkvaeemt malsmedferdinni sem kvedid er & um i tilkynningu
framkvaemdastjornarinnar um einfaldada malsmedferd vio medhdndlun tiltekinna mala sem varda samruna, samkvaemt
reglugerd radsins (EB) nr. 139/2004 (2).

4. Ppridju adilar sem eiga hagsmuna ad geeta eru hvattir til ad senda framkvemdastjorninni athugasemdir sem peir kunna ad
hafa fram ad feera um hina fyrirhugudu starfsemi.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist i Stjtio. ESB C 126,
11.4.2023. Eftirfarandi tilvisun skal avallt tekin sérstaklega fram:

M.11074 — L-GAM/EPIC BPIFRANCE/BIOSE

Unnt er ad senda framkveemdastjérninni athugasemdir med tdlvupdsti, simbréfi eda i pdsti. Vinsamlegast notid eftirfarandi
samskiptaleidir:

Netfang: COMP-MERGER-REGISTRY @ec.europa.eu
Bréfsimi: +32 229-64301

Péstaritun:

European Commission
Directorate-General for Competition
Merger Registry

1049 Bruxelles/Brussel

(t)  Stjtid. ESB L 24, 29.1.2004, bls. 1 og EES-vidbetir nr. 9, 22.2.2007, bls. 62 (,,samrunareglugerdin®).
(» Stjtio. ESB C 366, 14.12.2013, bls. 5.
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Akvordun um ad hreyfa ekki andmeelum vid tilkynntum samruna fyrirtekja 2023/EES/28/05
(mél M.10997 — NB/ARDIAN/MEDIOLANUM/NEOPHARMED)

Framkveemdastjornin ékvad 27. febrdar 2023 ad hreyfa ekki andmelum vid ofangreindum tilkynntum
samruna og lysa hann samrymanlegan reglum sameiginlega markadarins. Akvérdunin er tekin i samrami
vid b-1id 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004 (1). Ostytt Gtgafa pessarar akvordunar er
eingdngu til & ensku og verdur han birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases/). Notendur
vefsetursins geta leitad ad samrunadkvérdunum med ymsum heetti, m.a. eftir fyrirteki, malsnimeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi & vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm) undir skjalndmeri
32023M10997. EUR-Lex veitir adgang ad 16ggjéf Evropusambandsins & Internetinu.

Akvérdun um ad hreyfa ekki andmaelum vid tilkynntum samruna fyrirtaekja 2023/EES/28/06

(mal M.11028 - THE HANWHA GROUP/DAEWOO SHIPBUILDING MARINE
ENGINEERING)

Framkveemdastjornin akvad 31. mars 2023 ad hreyfa ekki andmalum vid ofangreindum tilkynntum
samruna og lysa hann samrymanlegan reglum sameiginlega markadarins. Akvordunin er tekin i samrami
vid b-1id 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004 (1). Ostytt Gtgafa pessarar akvordunar er
eingdngu til & ensku og verdur han birt eftir ad felld hafa verid brott vidskiptaleyndarmal, ef einhver eru.
Unnt verdur ad nalgast hana a eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases/). Notendur
vefsetursins geta leitad ad samrunaakvordunum med ymsum heetti, m.a. eftir fyrirteeki, méalsnameri,
dagsetningu og atvinnugrein.

- A rafreenu snidi & vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm) undir skjalndmeri
32023M11028. EUR-Lex veitir adgang ad 16ggjof Evropusambandsins & Internetinu.

(t) Stjtio. ESB L 24, 29.1.2004, bls. 1 og EES-vidbeti nr. 9, 22.2.2007, bls. 62.
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