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I

(Acts whose publication is obligatory)

COMMISSION REGULATION (EEC) No 107/79
of 22 January 1979

fixing the import levies on cereals and on wheat or rye flour, groats and meal

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No
2727/75 of 29 October 1975 on the common organiza­
tion of the market in cereals ^), as last amended by
Regulation (EEC) No 1254/78 (2), and in particular
Article 1 3 (5) thereof,

Whereas the import levies on cereals, wheat and rye
flour, and wheat groats and meal were fixed by Regula­
tion (EEC) No 2724/78 (3) and subsequent amending
Regulations ;
Whereas it follows from applying the provisions
contained in Regulation (EEC) No 2724/78 to the

offer prices and today s quotations known to the
Commission that the levies at present in force should
be altered as shown in the Annex to this Regulation,

HAS ADOPTED THIS REGULATION :

Article 1

The import levies to be charged on products listed in
Article 1 (a), (b) and (c) of Regulation (EEC) No
2727/75 are hereby fixed as shown in the table
annexed to this Regulation .

Article 2

This Regulation shall enter into force on 23 January
1979 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 22 January 1979 .
For the Commission

Finn GUNDELACH

Vice-President

(») OJ No L 281 , 1 . 11 . 1975, p. 1 .
(2) OJ No L 156, 14. 6. 1978, p. 1 .
V) OJ No L 329, 24. 11 . 1978 , p. 1 .
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ANNEX

to the Commission Regulation of 22 January 1979 fixing the import levies on cereals and
on wheat or rye flour, groats and meal

(u.a./tonne)

CCT

heading
No

Description Levies

10.01 A
10.01 B
10.02
10.03
10.04
10.05 B

10.07 A
10.07 B
10.07 C
10.07 D
11.01 A
11.01 B

11.02 A I a)
11.02 A lb)

Common wheat, and meslin
Durum wheat
Rye
Barley
Oats

Maize, other than hybrid maize for
sowing
Buckwheat
Millet
Grain sorghum
Canary seed ; other cereals
Wheat or meslin flour
Rye flour
Durum wheat groats and meal
Common wheat groats and meal

83.69

122.67 (!) (5)
89.93 (6)
90.28
87.56

77-30 (2)(3)
3-55
73-14 («)
79.84 (<)
0 (')

128-66
136.61
201.12
138-05

>) Where durum wheat originating in Morocco is transported directly from that country to the
Community, the levy is reduced by 0.50 u.a ./ tonne.

2) Where maize originating in the ACP or OCT is imported into the French overseas depart­
ments the levy is reduced by 6 u.a./tonne as provided for in Regulation (EEC) No 706/76.

3 ) Where maize originating in the ACP or OCT is imported into the Community the levy is
reduced by 1.50 u .a ./tonne .

*) Where millet and sorghum originating in the ACP or OCT is imported into the Community
the levy is reduced by 50 % .

5 ) Where durum wheat and canary seed produced in Turkey are transported directly from that
country to the Community, the levy is reduced by 0.50 u.a./tonne.

6) The import levy charged on rye produced in Turkey and transported directly from that
country to the Community is laid down in Council Regulation (EEC) No 1180/77 and
Commission Regulation (EEC) No 2622/71 .



23 . 1 . 79 Official Journal of the European Communities No L 16/3

COMMISSION REGULATION (EEC) No 108/79
of 22 January 1979

fixing the premiums to be added to the import levies on cereals, flour and malt

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No
2727/75 of 29 October 1975 on the common organ­
ization of the market in cereals ( 1 ), as last amended by
Regulation (EEC) No 1254/78 (2), and in particular
Article 1 5 (6) thereof,

Whereas the premiums to be added to the levies on
cereals and malt were fixed by Regulation (EEC) No
2725/78 (3) and subsequent amending Regulations ;
Whereas, on the basis of today's cif prices and cif
forward delivery prices, the premiums at present in
force, which are to be added to the levies, should be

altered as shown in the tables annexed to this Regula­
tion,

HAS ADOPTED THIS REGULATION :

Article 1

The scale of the premiums to be added, pursuant to
Article 15 of Regulation (EEC) No 2727/75, to the
import levies fixed in advance in respect of cereals
and malt is hereby fixed as shown in the tables
annexed to this Regulation.

Article 2

This Regulation shall enter into force on 23 January
1979 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States .

Done at Brussels , 22 January 1979 .
For the Commission

Finn GUNDELACH

Vice-President

( 1 ) OJ No L 281 , 1 . 11 . 1975, p. 1 .
(2) OJ No L 156, 14. 6. 1978, p. 1 .
(3) OJ No L 329, 24. 11 . 1978, p. 4 .
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ANNEX

to the Commission Regulation of 22 January 1979 fixing the premiums to be added to the
import levies on cereals, flour and malt

A. Cereals and flour

(u.a./tonne)

CCT
heading
No

Description
Current

1

1st period

2

2nd period

3

3rd period

4

10.01 A

10.01 B

10.02

10.03

10.04

10.05 B

10.07 A
10.07 B

10.07 C

10.07 D

11.01 A

Common wheat, and meslin
Durum wheat

Rye
Barley
Oats

Maize, other than hybrid maize for sowing
Buckwheat

Millet

Grain sorghum
Other cereals
Wheat or meslin flour

0

0

0

0

0

0

0

0

0

0

0

445

10.16
0

3-81

0

0

0

0

0

0

6-23

445

10.16

0

3-81

0

0

0

0

0

0

6-23

4.45

1016
0

3-81

0

1.68

0

0

0

0

6-23

B. Malt

(u.a./tonne)

CCT
heading
No

Description
Current

1

1st period

2

2nd period

3

3rd period

4

4th period

5

11.07 A I (a) Unroasted malt, obtained from wheat, in the
form of flour 0 7.92 7-92 7.92 7.92

11.07 A 1(b) Unroasted malt, obtained from wheat, other
than in the form of flour 0 5-92 5-92 5-92 5-92

11.07 A II (a) Unroasted malt, other than that obtained
from wheat, in the form of flour 0 6-78 6-78 6-78 6-78

11.07 A 11(b) Unroasted malt, other than that obtained
from wheat, other than in the form of flour 0 5-07 5-07 5-07 507

1 1 .07 B Roasted malt 0 5-91 5-91 5-91 5-91
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COMMISSION REGULATION (EEC) No 109/79
of 22 January 1979

fixing the additional amounts for certain pigmeat products

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,
Having regard to Council Regulation (EEC) No
2759/75 of 29 October 1975 on the common organiza­
tion of the market in pigmeat (*), as last amended by
Regulation (EEC) No 1423/78 (2), and in particular the
second line of Article 13 (5) thereof,
Whereas if, for a given product, the free-at-frontier
offer price (hereinafter called the 'offer price') falls
below the sluice-gate price, the levy applicable to that
product must be increased by an additional amount
equal to the difference between the sluice-gate price
and the offer price determined in accordance with
Article 1 of Commission Regulation No 202/67/EEC
of 28 June 1967 on fixing the additional amount for
imports of pigmeat products from third countries (3),
as amended by Regulation No 614/67/EEC (4) ;
Whereas the offer price must be determined for all
imports from all third countries ; whereas, however, if
exports from one or more third countries are effected
at abnormally low prices, lower than prices ruling for
other third countries, a second offer price must be
determined for exports from these other countries ;
Whereas the regular review of the information serving
as a basis for the determination of average offer prices
for the products listed in Article 1 ( 1 ) of Regulation
(EEC) No 2759/75 indicates that for imports listed
according to product and country of origin in the
Annex to this Regulation additional amounts should
be fixed at the level shown in that Annex ;

Whereas Council Regulation (EEC) No 2767/75 of 29
October 1975 (5) laid down general rules for the fixing
of additional amounts for those products for which no
sluice-gate price is fixed ;

Whereas Regulation No 202/67/EEC lays down
certain detailed rules, to that end, and in particular for
determining the free-at-frontier offers for those
products ; whereas, according to the information
received by the Commission, offers from third coun­
tries in the determination of which not only the
prices shown in customs documents but also all other
indications concerning the prices ruling in third coun­
tries, are taken into account, are developing in such a
way that additional amounts should be fixed for those
products at the level shown in the Annex ;
Whereas, in accordance with Article 1 of Regulation
No 121 /65/EEC (6) and with Regulations (EEC) No
564/68 (7), (EEC) No 998/68 (8), (EEC) No 2260/69 (*)
and (EEC) No 1570/71 ( 10), the levy on certain
products listed in those Regulations which originate
in and come from the Federal Republic of Austria, the
People's Republic of Poland, the Hungarian People's
Republic, the Socialist Republic of Romania and the
People's Republic of Bulgaria should not be increased
by an additional amount ;
Whereas the measures provided for in this Regulation
are in accordance with the opinion of the Manage­
ment Committee for Pigmeat,

HAS ADOPTED THIS REGULATION :

Article 1

The additional amounts provided for in Article 13 of
Regulation (EEC) No 2759/75 are fixed as shown in
the Annex to this Regulation for those of the products
listed in Article 1 ( 1 ) of Regulation (EEC) No 2759/75
as are listed in the abovementioned Annex.

Article 2

This Regulation shall enter into force on 29 January
1979 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 22 January 1979 .
For the Commission

Finn GUNDELACH

Vice-President

f1) OJ No L 282, 1 . 11 . 1975, p. 1 .
(2) OJ No L 171 , 28 . 6. 1978, p. 19 .
P) OJ No 134, 30. 6. 1967, p. 2837/67.
(«) OJ No 231 , 27. 9 . -1967, p. 6.
(5) OJ No L 282, 1 . 11 . 1975, p. 29 .

(6) OJ No 155, 18 . 9 . 1965, p. 2560/65.
(7) OJ No L 107, 8 . 5 . 1968 , p. 6.
(») OJ No L 170, 19 . 7. 1968, p. 14.
(>) OJ No L 286, 14. 11 . 1969, p. 22.
(10) OJ No L 165, 23 . 7. 1971 , p. 23.
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ANNEX

to the Commission Regulation of 22 January 1979 fixing the additional amounts for
certain pigmeat products

(u.a./100 kg)

OCT
heading
No

Description Supplementary
amount

Origin of imports

01.03 Live swine :

A. Domestic species :
II . Other :

b) Other 6-50 Origin : German Democratic
Republic (')

02.01 Meat and edible offals of the animals -falling within heading
No 01.01 , 01.02, 01.03 or 01.04, fresh, chilled or frozen :

A. Meat :

III . Of swine :

a) Of domestic swine :
1 . Carcases or half-carcases, with or without

heads, feet or flare fat

2. Hams and cuts of hams, unboned (bone-in)

15.00

1000

Origin : German Democratic
Republic (')
Origin : Republic of South
Africa, Romania and Czechos­
lovakia

3 . Shoulders (fores) and cuts of shoulders,
unboned (bone-in)

4. Loins and cuts of loins, unboned (bone-in)
5. Bellies (streaky) and cuts of bellies
6 . Other :

aa) Boned or boneless and frozen

bb) Other

4-00

4-00

1000

1000

10.00

Origin : Romania, Yugoslavia
and Republic of South Africa
Origin : Yugoslavia
Origin : Sweden

Origin : China, Sweden and
Czechoslovakia

Origin : China, Sweden and
Czechoslovakia

02.05 Pig fat free of lean meat and poultry fat (not rendered or
solvent-extracted), fresh, chilled, frozen, salted, in brine, dried
or smoked :

A. Back-fat :

I. Fresh, chilled, frozen, salted or in brine 7.00 Origin : Sweden

16.01 Sausages and the like, of meat, meat offal or animal blood :

B. Other (a) :
IL Other 30.00 Origin : Yugoslavia

16.02 Other prepared or preserved meat or meat offal :

B. Other :

III . Other :

a) Containing meat or offal of domestic swine :
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(u.aJ100 kg)

CCT

heading
No

Description Supplementary
amount

Origin of imports

16.02

(cont 'd)
2 . Other containing, by weight :

aa) 80 % or more of meat or offal, of any kind,
including fats of any kind or origin :
1 1 . Hams, fillets and loins ; pieces thereof 2000 Origin : China
33 . Other 20-00 Origin : China

bb) 40 % or more but less than 80 % of meat
or offals, of any kind, including fats of any
kind or origin 15.00 Origin : China

(a ) The additional amount on sausages imported in containers which also contain preserving liquid shall be charged on the net weight, i.e. minus the weight of the liquid.
(') With the exception of the German internal trade pursuant to the Protocol on German internal trade and connected problems.
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COMMISSION REGULATION (EEC) No 110/79
of 22 January 1979

abolishing the countervailing charge on imports of certain varieties of sweet
oranges originating in Greece

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No
1035/72 of 18 May 1972 on the common organization
of the market in fruit and vegetables (1 ), as last
amended by Regulation (EEC) No 1766/78 (2), and in
particular the second subparagraph of Article 27 (2)
thereof,

Whereas Commission Regulation (EEC) No 96/79 of
18 January 1979 (3) introduced a countervailing charge
on imports of certain varieties of sweet oranges origi­
nating in Greece ;
Whereas the present trend of prices for Greek
products on the representative markets referred to in
Regulation (EEC) No 211 8/74 (4), as last amended by

Regulation (EEC) No 668/78 (5), recorded or calcu­
lated in accordance with the provisions of Article 5 of
th^at Regulation indicates that entry prices have been
at least equal to the reference price for two consecu­
tive market days ; whereas the conditions specified in
the second indent of Article 26 ( 1 ) of Regulation
(EEC) No 1035/72 are therefore fulfilled and the coun­
tervailing charge on imports of these products origi­
nating in Greece can be abolished,

HAS ADOPTED THIS REGULATION :

Article 1

Regulation (EEC) No 96/79 is hereby repealed.

Article 2

This Regulation shall enter into force on 23 January
1979.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 22 January 1979 .
For the Commission

Finn GUNDELACH

Vice-President

(») OJ No L 118, 20 . 5. 1972, p. 1 .
(2) OJ No L 204, 28 . 7. 1978 , p. 12.
Q) OJ No L 13, 19 . 1 . 1979, p. 40.
(«) OJ No L 220, 10 . 8 . 1974, p. 20 . (s) OJ No L 90, 5. 4. 1978, p. 5.
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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 12 December 1978

relating to a proceeding under Article 85 of the EEC Treaty (IV/29.430 — Kawa­
saki)

(Only the English and German texts ate authentic)

(79/68 /EEC)

the distribution of motorcycles and related parts and
accessories made in Japan and supplied by its parent
company Kawasaki Heavy Industries Ltd, Akashi-City,
Japan and its subsidiary companies. The same func­
tion is undertaken in the Federal Republic of
Germany and in West Berlin by another wholly­
owned subsidiary of Kawasaki Heavy Industries, Ltd,
namely Kawasaki Motoren GmbH.

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 85
thereof,

Having regard to Council Regulation No 17 of 6
February 1962 ( x ), and in particular Articles 3 and 15
thereof,

Having regard to the application made pursuant to
Article 3 (2) (b) of Regulation No 17 by Mrs M. Putz
of Deurne, Belgium, made on 17 June 1977,
Having regard to the Commission Decision of 20
June 1977 to initiate proceedings against Kawasaki
Motors (UK) Ltd and Kawasaki Motoren GmbH,
Having heard Kawasaki Motors (UK) Ltd and Kawa­
saki Motoren GmbH in accordance with Article 19 ( 1 )
of Regulation No 17 and with Regulation No 99/63
EEC (2),

Having regard to the opinion delivered by the Advi­
sory Committee on Restrictive Practices and Domi­
nant Positions pursuant to Article 10 of Regulation
No 17 on 20 June 1978 ,
Whereas :

I. THE FACTS

1 . Kawasaki Motors (UK) Ltd undertakes, through a
network of appointed dealers in the United Kingdom,

The agreement

2. Every Kawasaki dealer in the United Kingdom is
required to conclude an agreement wih Kawasaki
Motors (UK) Ltd known as a 'Kawasaki Motor Cycle
Authorized Dealer Sales and Service Agreement' (here­
inafter referred to as 'the agreement'). Such Kawasaki
dealers are retail dealers, with Kawasaki Motors (UK)
itself functioning as the wholesaler.

3 . The agreement grants the dealer the right to sell
Kawasaki motorcycles, parts and accessories . At
present there are around 80 such dealers in the
United Kingdom.

4. Clause 3 (v) of the agreement provides :

'During the continuance of this Agreement the Dealer
undertakes not without the prior written consent of
the Distributor to supply Products for export from the
United Kingdom'.

( l ) OJ No 13, 21 . 2. 1962, p . 204/62.
(A OJ No 127, 20 . 8 . 1963, p . 2268/63 .
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5 . Clause 8 (vii) provides :

'The Dealer will not either directly or indirectly
supply any new Kawasaki Motor Cycle ... to any third
party (other than a bona fide retail customer or duly
appointed Kawasaki dealer) for resale by such third
party without the prior written consent of the Distrib­
utor' (Kawasaki).

6 . The current agreements expire on 30 September
1978 , having been concluded in the majority of cases
on 1 October 1976 . A previous series of agreements,
in the same terms, was concluded in 1975 . The first of
these was made on 28 May 1975 and contained, in
Clause 2 (v), the same export prohibition as Clause 3
(v) of the current series, by which the 1975 agree­
ments were renewed .

The enforcement of the export prohibition

7 . Compliance with export prohibition was urged
on Kawasaki dealers by circular letter dated 27 April
1976 from Kawasaki Motors (UK), this letter stating
that :

' to avoid antagonizing other official overseas Kawasaki
Dealers we respectfully draw your attention to Article
2 (v) of the 1976 Sales and Service Agreement' (i.e. the
export prohibition).

8 . Such compliance was again sought at a meeting
of such dealers convened by Kawasaki Motors (UK)
held on 27 October 1976 which was also attended by
directors of Kawasaki Motoren GmbH. A circular
letter dated 4 November 1976 from Kawasaki Motors
(UK) to all dealers stated :

9 . 'Many requests have been made to all Kawasaki
Dealers to refrain from the business of machine
re-exports from this country, and particular reference
was made to this subject at the 1977 Dealer Meeting,
27 October 1976 ...'.

'. . . We have consistently asked all Kawasaki Dealers
not to re-export . . .'.

10 . The letter further instructed dealers not to
supply Kawasaki products for export, arguing that this
would lead to 'the undermining of approved,
appointed Kawasaki dealers' confidence and prospe­
rity on other markets '. The final paragraph of this
letter declared

'all Kawasaki Dealers must agree that we can neither
condone or permit this flagrant disregard to requests
for non re-export of Kawasaki machines'.

11 . A further circular letter from Kawasaki Motors
(UK), dated 18 January 1977, again instructed Kawa­
saki dealers not to re-export and asked dealers to
inform Kawasaki Motors (UK) of any cases of
suspected re-export by any other persons. The mate­
rial paragraph of the letter states :

1 2 . Kawasaki Motors (UK) Limited will not tolerate
any longer the minority and we mean the one or two
dealers still deciding to go their own way. Remember
it is your money invested, and any information you
can give to allow us to take action against these
people will be appreciated by your fellow Dealer.'

13 . In a circular letter dated 1 February 1977 Kawa­
saki Motors (UK) asked dealers for information' of any
approaches made by an independent importer in
Germany for the purchase of three Kawasaki Z 1000
machines.

14. These actions were taken by Kawasaki Motors
(UK) in consequence of complaints by Kawasaki
Motoren GmbH of parallel imports of Kawasaki
machines into the Federal Republic of Germany. This
is shown by the following facts .

15. A telex message dated 13 May 1976 from Kawa­
saki Motoren GmbH to Kawasaki Motors (UK)
informed the latter of the parallel import of four Z
900 machines and asked for their 'help in this matter'.

16. Kawasaki Motors (UK) replied (telex dated 24
August 1 976) that : 'we have already taken action and
are most concerned it is still continuing'. Kawasaki
Motors (UK) asked Kawasaki Motoren GmbH to indi­
cate the frame and engine numbers of the machines
in question and the identity of the UK Kawasaki
dealer supplying the same.

17. Further complaints of parallel importing of
Kawasaki machines were made by Kawasaki Motoren
GmbH to Kawasaki Motors (UK) on 1 November
1976, and on 14 December 1976 . The telex message
of 14 December 1976 stated :

18 . ' In the region Saarbrücken and Kaiserslautern
are turning up for a new time many black imported
motorcycles.'

Firma Erkel, Kaiserslautern usually has around five to
seven motorcycles of the Z 1000 type on offer.

Price of Z 1000 : DM 7 500 including tax and freight
costs . (KMG price of Z 1 000 : DM 9 000).

19 . A telex message of 28 January 1977 from Kawa­
saki Motoren GmbH to Kawasaki Motors (UK)
requested : 'Please would you be so kind to check
following frame-numbers :

Z 1000 (four numbers quoted).

So if the motorcyles were delivered to England please
try to find out the motorcycle-dealer.'

20 . A similar request was made by telex by Kawa­
saki Motoren GmbH on 16 February 1977 :
'Please check out wherefrom in Greater Britain
following Z 1000s were delivered'.
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made in writing on 17 June 1 977 and 11 August
1 977. The substance of the complaint was that a Kawa­
saki dealer (Kawasaki Paddock Wood Ltd) refused to
supply a Kawasaki motorcycle to the applicant on the
grounds that export sales by dealers were not
permitted by Kawasaki Motors (UK). The applicant, a
British subject resident in Belgium, had sought to
obtain the mchine for export but this was refused by
the Kawasaki dealer who referred to the express terms
of the agreement.

27. The application also referred to the consider­
able difference in price for the same machines in the
United Kingdom and Belgium, this difference being
said to be of the order of 30 % . The figures in the
table below show differences in price of 1 1 % to
30 % .

21 . There then follows a list of 10 frame numbers .
On the copy of the telex message disclosed by Kawa­
saki Motors (UK) to the Commission are written the
words 'A. Willis will advise'. A. Willis was at the mate­
rial time sales manager for Kawasaki Motors (UK).
Against eight of the listed frame numbers was written
the name of a Kawasaki dealer established in the UK.

22. On 22 April 1977 the solicitors of Kawasaki
Motors (UK) wrote to four Kawasaki dealers alleging
that they had acted in breach of Clause 3 (v) by
exporting machines from the United Kingdom and
requiring these dealers to undertake to commit any
further breaches .

23 . Three of these dealers had been identified from
the frame numbers listed in the telex message from
Kawasaki Motoren GmbH of 16 February 1977 .

24. This letter of 22 April 1977 was in the
following terms :
'We write to you on behalf of our Clients, Kawasaki
Motors (UK) Ltd, in connection with certain breaches
of Clause 3 (v) of your Motor Cycle Authorized Dealer
Sales and Service Agreement which have been
brought to our Clients ' attention . As this breach is
incapable of remedy our Clients are entitled to termi­
nate the Agreement by 90 days notice under Clause
1 1 (i) and (iii) of the Agreement. Our Clients have noti­
fied this Agreement to the Commission of the Euro­
pean Communities , and have sent a copy of this letter
to the Commission with their representation .
25 . In the circumstances our Clients have elected
to waive these breaches, but require your written
undertaking not to commit any further breaches of
Clause 3 (v) of the Agreement until the Commission
has given some ruling on the question.'

The application

26. A complaint was first made by the applicant to
the Commission in March 1977 , and subsequently

Price differences for Kawasaki machines in the
EEC

28 . There wexe considerable differences in price for
Kawasaki machines in the Member States of the EEC
during the period of the export prohibition . Prices at
which Kawasaki Motoren GmbH sold machines to its
dealers in Germany were on average around 55 %
higher than the prices at which Kawasaki Motors (UK)
sold the machines to its dealers in the United
Kingdom, and were around 25 % higher than the
Kawasaki Motors (UK) recommended prices for retail
sales to customers in the United Kingdom.

The following table, the accuracy of which was not
contested by Kawasaki Motors (UK) or Kawasaki
Motoren GmbH at the hearing, sets out a comparison
of Kawasaki recommended retail prices for machines
sold in the United Kingdom, the Federal Republic of
Germany, France, Italy, the Netherlands and Belgium.
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The observation of Kawasaki (UK) and Kawasaki
Motoren GmbH

29 . In their written submissions in answer to the
statement of objections and at the hearing Kawasaki
Motors (UK) and Kawasaki Motoren GmbH admitted
that they had acted in breach of Article 85 ( 1 ) by
imposing and assisting in the enforcement of the
export prohibition .

30 . However, both undertakings advanced the argu­
ment that the export prohibition only prevented the
supply of Kavasaki machines to dealers who did not
belong to the Kavasaki system of distribution in the
common market, and that this matter, if notified,
would therefore have been exempted under Article 85
(3), reference being made to the BMW Commission
Decision (*). Kawasaki Motors (UK) further stated that
the export prohibition was imposed in reliance on
independent legal advice given in May 1975 to the
effect that Article 85 ( 1 ) would not be applicable . For
these reasons it was argued that no fine or only a
nominal fine should be imposed.

that, in view of your request not to export machines
we have not replied'. Kawasaki Motors (UK) did not
give the dealer permission to export but replied to the
prospective purchasers directly, suggesting that they
approach their local Kawasaki dealer. This exchange
of letters constitutes evidence of the scope of the
export prohibition imposed, the terms of which were
the same both before and after notification .

34. With respect to sales by Kawasaki dealers in
the United Kingdom to Kawasaki dealers in Germany,
Kawasaki Motors (UK) stated at the hearing that no
Kawasaki dealer in Germany had ordered any
machines from any Kawasaki dealer in the United
Kingdom.

35 . That such transactions did not take place,
despite the considerable incentive provided by the
large differences in wholesale prices between the
United Kingdom and Germany, demonstrates the
general nature of the export prohibition, and that it
was understood by Kawasaki dealers that such export
sales were not to be made.

36 . The legal advice relied upon by Kawasaki
Motors (UK) was that the export prohibition poten­
tially affected trade between the United Kingdom and
other Member States, but that Article 85 ( 1 ) did not
apply because the agreement fell within the turnover
limits of the Commission's Notice on agreements of
minor importance (2). The latter part of the advice, as
was subsequently admitted by Kawasaki Motors (UK),
was mistaken since it did not take into account the
need to consolidate the turnover of parent and subsid­
iary undertakings when assessing the importance of
an agreement.

37. The above argument does not reduce the
gravity of the infringement since both Kawasaki
Motors (UK) and Kawasaki Motoren GmbH knew
they were restricting competition. The legal advice
relied on did not question that competition was being
restricted, but made a false assumption as to the
importance of the restriction . Moreover the mistake
made in the legal advice was clear and could reason­
ably have been seen from reading the Commission's
Notice . The latter part of the Notice, which was over­
looked in the advice, makes it clear that the turnover
of parent and subsidiary companies is to be taken into
account when assessing whether the agreement falls
within the terms of the Notice.

31 . These arguments are rebutted by the fact that
the export prohibition was in general terms and made
no reference to a prohibition on sales to unauthorized
dealers . The circular letters from Kawasaki Motors
(UK) to its dealers did not indicate that the export
prohibition was confined to sales to unauthorized
dealers . More particularly the circular made no refer­
ence to Clause 8 (vii).

32. This provision clearly prohibited sales to
unauthorized dealers , whilst permitting sales to retail
customers and Kawasaki dealers . The inclusion of an
export prohibition in addition to the restrictions
contained in Clause 8 (vii) indicates that it imposed
further and more general restrictions on Kawasaki
dealers . Nevertheless, Kawasaki Motors (UK) in its
circular letters relied not on Clause 8 (vii) but on the
export prohibition which by implication included
sales to retail customers and Kawasaki dealers in other
Member States of the EEC.

33 . That sales to retail customers in other Member
States were prevented is evidenced by the complaint.
Documents submitted at the hearing by Kawasaki
Motors (UK) contained letters dated 28 April 1977
and 16 May 1977 from customers in the Netherlands
and Germany to a Kawasaki dealer (Bob Gollner Ltd)
requesting the supply of a Kawasaki machine. The
Kawasaki dealer forwarded these letters to Kawasaki
Motors (UK) indicating that the prospective purchaser
appeared to be 'a genuine retail purchaser' but stating

38 . In addition , the sales of Kawasaki Motors (UK)
in 1975, when the advice was given, were approaching
the 5 % market share threshold of the Notice. For
large capacity machines of 750 cc and over, which

( i ) OJ No L 29 , 3 . 2. 1975, p. 1 . (2) OJ No C 64, 2. 6 . 1970, p. 1 .
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Kawasaki itself regarded as being a separate class of
motorcycle, the market share was no less than 29 % .
In 1976 Kawasaki machines accounted for 5-9 % of
all motorcycle registrations in the United Kingdom.
Kawasaki Motors (UK) cannot have been unaware of
these facts .

The proceedings under Articles 3 ( 1 ) and 15 (2) of
Regulation No 17

39 . Kawasaki Motors (UK) and Kawasaki Motoren
GmbH have infringed Article 85 of the EEC Treaty in
such a manner as to justify the imposition of a fine
under Article 15 (2) (a) of Regulation No 17 in respect
of the period beginning with the first imposition of
the export prohibition on 28 May 1975 up to 28 April
1977, the date of the notification .

40 . These proceedings are confined to examining
the export prohibition contained in the 'Kawasaki
Motor Cycle Authorized Dealer Sales and Service
Agreement', the application made in respect of this
export prohibition and the conduct of both Kawasaki
Motors (UK) and Kawasaki Motoren GmbH. The
proceedings are therefore without prejudice to the
assessment which the Commission may subsequently
make of the remaining clauses contained in the agree­
ment.

were much lower than the prices for the same Kawa­
saki products in the Federal Republic of Germany.
The export prohibition sought to prevent the flow of
low-priced goods to areas where higher prices still
obtained and was therefore restrictive in its object.

44. Purchasers throughout the common market,
other than those in the United Kingdom, were
prevented from buying Kawasaki goods from the most
economic source. Where significant price differences
exist in various Member States for the same products,
a prohibition on exporting such products always
affects competition by insulating the areas where high
prices obtain .

45 . Kawasaki Motors (UK)'s own statement that
re-exports undermined the prosperity of Kawasaki
dealers in other markets (circular of 4 November
1976) and for that reason were to be prohibited shows
that the insulation of national markets, enabling the
use of different prices, was a feature of the distribution
of Kawasaki products on the common market.

46. Kawasaki Motoren GmbH, although not a party
to the agreement with the Kawasaki dealers in the
United Kingdom, nevertheless took part in the en­
forcement of this agreement to prevent the export of
Kawasaki machines from the United Kingdom and
was, with its dealers, the principal beneficiary of the
restriction of competition which was brought about.
Kawasaki Motoren GmbH sought the assistance of
Kawasaki Motors (UK) to prevent such exports and, by
disclosing the frame numbers of machines exported to
Germany, enabled Kawasaki Motors (UK) to identify
the dealers effecting such exports and to demand an
undertaking from them to desist .

47. Kawasaki dealers in the United Kingdom and
Germany are not parties to this proceeding for these
reasons.

48 . Kawasaki dealers in the United Kingdom had
no interest in enforcing the export prohibition which
was a restriction on their commercial freedom. The
cooperation of some dealers was only achieved by pres­
sure from Kawasaki Motors (UK). Kawasaki dealers in
Germany were not parties to the agreement and it
cannot satisfactorily be proved that they were actively
involved in ensuring the enforcement of the export
prohibition .

49 . Sales of Kawasaki motor cycles, amounting in
1976 to some 2 871 machines in Germany, 11 121
machines in the United Kingdom, 8 590 in Italy,
6 020 in France, 1 093 in the Netherlands and 930 in
Belgium, representing a value of over 30 million units
of account, are important enough for the export prohi­
bition to have had a substantial effect on competition

II . LEGAL ASSESSMENT

Applicability of Article 85 ( 1 )

41 . Article 85 ( 1 ) of the EEC Treaty provides that
all agreements between undertakings, decisions by
associations of undertakings and concerted practices
which may affect trade between Member States and
which have as their object or effect the prevention,
restriction or distortion of competition within the
common market shall be prohibited as incompatible
with the common market .

42. Kawasaki Motors (UK) and Kawasaki Motoren
GmbH are part of the same economic unit as Kawa­
saki Heavy Industries Ltd, an undertaking for the
purposes of Article 85. The appointed dealers of Kawa­
saki Motors (UK) are undertakings for the purposes of
Article 85 and the 'Kawasaki Motor Cycle Authorized
Dealer Sales and Service Agreement' is an agreement
for the purposes of that Article .

43 . The export prohibition contained in Clause 3
(v) is prohibited by Article 85 ( 1 ) because it restricts
competition and raises an artificial barrier to trade in
the goods in question between Community countries.
The parties concerned by these proceedings have
admitted that prices for Kawasaki products in the UK
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54. Three of the four dealers to whom the letter of
22 April 1977 was sent were identified with the help
of Kawasaki Motoren GmbH. This letter, sent to the
four dealers who were alleged to have disregarded the
export prohibition, requiring a written undertaking to
comply with Clause 3 (v), showed that Kawasaki
Motors (UK) intended to maintain this policy.

and trade between Member States . The differences in
price for the same machines in the various Member
States amounted in some cases to as much as 50 % .
In particular the difference in price was so great that
it was profitable for German Kawaski dealers and
other persons to buy Kawasaki motor cycles from
Kawasaki dealers in the United Kingdom for export
to Germany and for sale there .

53 . Kawasaki Motors (UK) and Kawasaki Motoren
GmbH intentionally infringed Article 85 ( 1 ) in that
they knew and intended that potential customers in
other Community countries should be denied access
to the market in the United Kingdom and that the
dealers of Kawasaki Motors (UK) should be denied the
opportunity to compete with Kawasaki dealers in the
Federal Republic of Germany, Belgium and other
Community countries .

Inapplicability of Article 85 (3)

50 . For the period concerned by this proceeding
Kawasaki Motors (UK) and Kawasaki Motoren GmbH
cannot seek the benefit of an exemption as the
Commission had not received a notification and
consequently had no opportunity to examine whether
the requirements of Article 85 (3) would have been
satisfied .

Applicability of Article 15 (2 ) (a) of Regulation
No 17

56. As to the gravity of the infringement, Kawasaki
Motors (UK) and Kawasaki Motoren GmbH knew, or
ought to have known, that the imposition of an export
prohibition is a serious breach of Article 85, as has
been established by a series of Judgments of the
Court of Justice ( ! ), and Commission Decisions. In
this case no exemption could have been given under
Article 85 (3), even if the Commission had been given
the opportunity so to do, since the export prohibition
in question could not have contributed to technical or
economic progress or improved production or distribu­
tion . The export prohibition , designed to insulate
national markets, in fact impeded rather than
improved the supply of goods from the most
economic source .

51 . Under Article 15 (2) (a) of Regulation No 17,
the Commission may by decision impose fines on
undertakings and associations of undertakings from
1 000 to 1 000 000 units of account, or a sum in
excess thereof but not exceeding 10 % of the turnover
in the preceding business year of each of the undertak­
ings concerned where, either intentionally or negli­
gently, they infringe Articles 85 ( 1 ) or 86 of the EEC
Treaty. In fixing the amount of the fine, regard shall
be had to the gravity and duration of the infringe­
ment.

57. By this means Kawasaki Motors (UK) know­
ingly sought to obstruct in respect of the distribution
of Kawasaki products one of the principle aims of the
EEC Treaty, namely the creation of a single market
between Member States . By participating in the en­
forcement of the prohibition Kawasaki Motoren
GmbH knowingly sought the same result.

52. Kawasaki Motors (UK) intentionally imposed
the export prohibition on its dealers . The matters
concerned by these proceedings demonstrate that the
distribution policy of Kawasaki Motors (UK) and
Kawasaki Motoren GmbH was to separate and insulate
national markets, and to maintain different price
levels in the common market . Kawasaki Motoren
GmbH took an active part in the implementation of
this policy by requesting Kawasaki Motors (UK) to
stop exports and by assisting in the enforcement of
the export prohibition . These actions enabled Kawa­
saki Motoren GmbH to protect the high level of retail
prices in Germany and were intentional .

53 . The circular letters to all dealers dated 4
November 1976, 18 January 1977 and 1 February
1977 show that Kawasaki Motors (UK) sought to bring
the collective pressure of itself and its dealers to bear
on any person seeking to export Kawasaki products .

58 . The export prohibition enabled Kawasaki
Motoren GmbH in particular to charge higher prices
for Kawasaki machines than would otherwise have
been possible. If German Kawasaki dealers had been
able to purchase machines from the United Kingdom,
the 55 % difference in wholesale prices could not
have continued . A considerable profit was made solely
because of an export prohibition which infringed
Article 85 ( 1 ). Consumers throughout the Community
would not have paid the high prices in their countries
if Kawasaki dealers in the United Kingdom had been
free to sell to them .

(') E.g. Grundig/Consten, Case No 56, 58/64 ( 1966) ECR
299.
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the principal beneficiary of the export prohibition and
of the economic effects caused thereby,

HAS ADOPTED THIS DECISION :

Article 1

The imposition by Kawasaki Motors (UK) Ltd of an
export prohibition on Kawasaki dealers in the United
Kingdom constituted an infringement of Article 85 ( 1 )
of the Treaty establishing the European Economic
Community.

Article 2

A fine of 100 000 (one hundred thousand) European
units of account, that is 67 081.40 pounds sterling is
imposed on Kawasaki Motors (UK) Ltd.
This sum is to be paid to Lloyd's Bank Ltd, Overseas
Department, PO Box 19, 6 Eastcheap, London EC3
P3AB to the account of the Commission of the Euro­
pean Communities, account No 10-86.341 , within
three months of the date of notification of this Deci­
sion to the undertakings to which it is addressed .

Article 3

This Decision shall be enforceable in the manner
provided for in Article 192 of the Treaty establishing
the European Economic Community.

Article 4

This Decision is addressed to the following undertak­
ings :
1 . Kawasaki Motors (UK) Ltd, 748/749 Deal
Avenue, Trading Estate, Slough, Berkshire, United
Kingdom.

59 . The amount of profit directly attributable to the
export prohibition cannot be determined precisely.
However, parallel importers undercut the Kawasaki
recommended retail prices in Germany by margins of
up to 20 % . If parallel imports had not been
hindered, it is probable that the Kawasaki recom­
mended retail prices in Germany and other Commu­
nity countries would have had to be lowered substan­
tially to meet such competition . A lowering of such
prices by 10 % would have represented for consumers
in Germany during the period concerned by these
proceedings an annual sum of around 400 000 units
of account, and throughout the Community 2 million
units of account. A lowering of such prices in
Germany by only 2 xh % , the least which could
reasonably have been expected in the medium term,
would have represented a sum of 100 000 units of
account. A fall in prices of even this scale would repre­
sent 500 000 units of account throughout the Commu­
nity.

60 . It is also evident that Kawasaki Motors (UK)
and Kawasaki Motoren GmbH sought to prevent
exports by dealers in a determined and vigorous
manner. The means employed included making allega­
tions of breach of contract against its dealers, asking
dealers to report cases of the suspected re-export of
machines, and instructing dealers to disregard offers to
purchase made by independent persons in other
Member States .

61 . Mitigating factors that are taken into account
are that a notification of the export prohibition was
eventually made on 28 April 1977 and that this prohi­
bition was deleted in July 1977 on receipt of the
Commission 's statement of objections made under
Article 15 (6) of Regulation No 17.

62. The infringement first occurred with the use of
the standard form agreement, first signed on 28 May
1975. Intensive action to enforce the export prohibi­
tion extended from April 1976 to April 1977.

63 . Kawasaki Motors (UK) committed the infringe­
ment of Article 85 ( 1 ) by imposing the export prohibi­
tion and is therefore liable to a fine under Article 15
(2). The fine is imposed on Kawasaki Motors (UK)
because it was the member of the Kawasaki group of
companies which made the agreements in question,
although it was Kawasaki Motoren GmbH, also a whol­
ly-owned member of the Kawasaki group, which was

2. Kawasaki Motoren GmbH, Berner Straße
40—44, D-6000 Frankfurt/Main 56, (Nieder­
Eschbach), Germany.

Done at Brussels, 12 December 1978 .

For the Commission

Raymond VOUEL

Member of the Commission
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