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COMMISSION REGULATION (EEC) No 2009/91
‘ of 10 July 1991
fixing the import levies on cereals and on wheat or rye flour, groats and meal

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals ('), as last amended by Regulation (EEC)

No 3577/90 (3, and in particular Article 13 (5) thereof,

Having regard to Council Regulation (EEC) No 1676/85
of 11 June 1985 on the value of the unit of account and
the exchange rates to be applied for the purposes of the
common agricultural policy (*), as last amended by Regu-
lation (EEC) No 2205/90 (¥), and in particular Article 3
thereof,

Having regard to the opinion of the Monetary Committee,

Whereas the import levies on cereals, wheat and rye flour,
and wheat groats and meal were fixed by Commission
Regulation (EEC) No 1844/91 (), and subsequent amen-
ding Regulations ;

Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central
rate, multiplied by the corrective factor provided for in

the last paragraph of Article 3 (1) of Regulation (EEC)
No 1676/85,

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent;

Whereas these exchange rates being those recorded on 9
July 1991;

Whereas the aforesaid corrective factor affects the entire
calculation basis for the levies, including the equivalence
coefficients ;

Whereas it follows from applying the detailed rules
contained in Regulation (EEC) No 1844/91 to today’s
offer prices and quotations known to the Commission
that the levies at present in force should be altered to the
amounts set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The import levies to be charged on products listed in
Article 1 (a), (b) and (c) of Regulation (EEC) No 2727/75
shall be as set out in the Annex hereto.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 281, 1. 11. 1975, p. 1.
() OJ No L 353, 17. 12. 1990, p. 23.
() OJ No L 164, 24. 6. 1985, p. 1.
() OJ No L 201, 31. 7. 1990, p. 9.
() OJ No L 168, 29. 6. 1991, p. 1.

For the Commission
Ray MAC SHARRY

Member of the Commission
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ANNEX

to the Commission Regulation of 10 July 1991 fixing the import levies on cereals and on
wheat or rye flour, groats and meal

(ECU/tonne)
CN code " Levy

0709 90 60 130,75(3) ()
07129019 . 130,75 () ()
1001 1010 160,22 (") (%)
1001 10 90 160,22 (') ()
1001 90 91 151,37
1001 90 99 151,37
1002 00 00 133,14 (9
100300 10 136,86
1003 00 90 136,86
1004 00 10 112,01°
1004 00 90 ) 112,01
1005 10 90 : 130,75 (3 ()
1005 90 00 130,75 () ()
1007 00 90 135,81 (9
1008 10 00 27,36
1008 20 00 . 111,43 (9
1008 30 00 22,83 (%)
1008 90 10 ¢
1008 90 90 22,83
1101 00 00 224,92 (%)

© 110210 00 200,30 (%
11031110 261,34 (%) \
110311 90 24291 (%)

(") Where durum wheat on'ginating in Morocco is transported directly from that country to the Community, the
levy is reduced by ECU 0,60/tonne.

(9 In accordance with Regulation (EEC) No 715/90 the levies are not applied to products imported directly into the
French overseas departments, originating in the African, Caribbean and Pacific States or in the ‘overseas countries
and territories’.

(*) Where maize originating in the ACP or OCT is imported into the Community the levy is reduced by ECU
1,81/tonne. '

(*) Where millet and sorghum originating in the ACP or OCT is imported into the Community the levy is applied
in accordance with Regulation (EEC) No 715/90.

(%) Where durum wheat and canary seed produced in Turkey are transported directly from that country to the
Community, the levy is reduced by ECU 0,60/tonne.

() The import levy charged on rye produced in Turkey and transported directly from that country to the Commu-
nity is laid down in Council Regulation (EEC) No 1180/77 (O] No L 142, 9. 6. 1977, p. 10) and Commission
Regulation (EEC) No 2622/71 (OJ No L 271, 10. 12. 1971, p. 22).

() The levy applicable to rye shall be charged on imports of the product falling within CN code 1008 90 10 (triti-
cale). .

(¥) On importation into Portugal the levy is increased by the amount specified in Article 2 (2) of Regulation (EEC)
No 3808/90.
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COMMISSION REGULATION (EEC) No 2010/91
of 10 July 1991

fixing the premiums to be added to the import levies on cereals, flour and malt

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 2727/7§
of 29 October 1975 on the common organization of the
market in cereals ('), as last amended by Regulation (EEC)
No 3577/90 (3, and in particular Article 15 (6) thereof,

Having regard to Council Regulation (EEC) No 1676/85

of 11 June 1985 on the value of the unit of account and .

the exchange rates to be applied for the purposes of the
common agricultural policy (%), as last amended by Regu-
lation (EEC) No. 2205/90 (*), and in particular Article 3
thereof,

Having regard to the opinion of the Monetary Committee,

Whereas the premiums to be added to the levies on
cereals and malt were fixed by Commission Regulation
(EEC) No 1845/91 (°) and subsequent amending Regula-
tion ;

Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central

rate, multiplied by the corrective factor provided for in
the last paragraph of Article 3 (1) of Regulation (EEC)
No 1676/85,

— for the other currencies, an exchange rate based on an
average of the €cu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent;

Whereas these exchange rates being those recorded on
9 July 1991; :

Whereas, on the basis of today’s cif prices and cif forward
delivery prices, the premiums at present in force; which
are to be added to the levies, should be altered to the
amounts set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The premiums referred to in Article 15 of Regulation
(EEC) No 2727/75 to be added to the import levies fixed
in advance in respect of cereals and malt coming from
third countries shall be as set out in the Annex hereto.

Article 2
This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 281, 1. 11. 1975, p. 1.
() OJ No L 353, 17. 12. 1990, p. 23.
() OF No L 164, 24. 6. 1985, p. 1.
() OJ No L 201, 31. 7. 1990, p. 9.
() OJ No L 168, 29. 6. 1991, p. 4.

For the Commission
Ray MAC SHARRY

Member of the Commission
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ANNEX

to the Commission Regulation of 10 July 1991 fixing the premiums to be added to the
import levies on cereals, flour and malt

A. Cereals and flour

(ECU/tonne)
N code Current ist period 2nd period 3rd period

7 8 9 10

0709 90 60 0 0,58 0,58 0,90

071290 19 0 0,58 0,58 0,90

1001 10 10 0 0 0 413

1001 10 90 0 0 0 4,13
1001 90 91 0 0 0 0
1001 90 99 0 0 0 0
1002 00 00 0 0 0 0
1003 00 10 0 0 0 0
1003 00 90 0 0 0 0
1004 00 10 0 0 0 0
1004 00 50 0 0 0 .0

1005 10 90 0 0,58 0,58 0,90

100590 00 0 0,58 0,58 0,90
1007 00 90 0 0 0 0
1008 10 00 0 0 0 0
1008 20 00 0 0 0 0
1008 30 00 0 0 0 0
1008 90 90 0 0 0 0
1101 00 00 [ 0 0 0

B. Malt
(ECUttonne)
Current 1st period 2nd period 3rd period 4th period

CN code 7 8 9 10 11

1107 10 11 0 0 0 0 0

1107 10 19 0 0 0 0 0

1107 10 91 0 0 0 0 0

1107 10 99 0 0 0 0 0

1107 20 00 0 0 0 0 0
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COMMISSION REGULATION (EEC) No 2011/91
of 10 July 1991

amehding Regulatibn (EEC) No 1547/87 laying down detailed rules for applying
Regulation (EEC) No 777/87 as regards the buying-in of intervention butter

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,.

Having regard to Council Regulation (EEC) No 804/68 of
27 June 1968 on the common organization of the market
in milk and milk products ('), as last amended by Regula-
tion (EEC) No 1630/91 (3, and in particular the first
subparagraph of Article 7 a (1) and Article 7 (3) thereof,

Whereas Council Regulation (EEC) No 777/87 of 16
March 1987 modifying the intervention arrangements for
butter and skimmed-milk powder (}), as last amended by
Regulation (EEC) No 1634/91 (*), abolished the obligation
to reopen the standing invitations to tender for the
purchase of butter provided for under Article 6(1) of
Regulation (EEC) No 804/68 and lays down criteria for
the opening and suspension of invitations to tender for
the purchase of butter and skimmed-milk powder;

whereas, therefore, Article 1 of Commission Regulation

(EEC) No 1547/87 (%), as last amended by Regulation
(EEC) No 3777/90 (), should be amended ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Milk and Milk Products,

HAS ADOPTED THIS REGULATION :

Article 1

Article 1 (2) and (3) of Regulation (EEC) No 1547/87 are
hereby replaced by the following:

‘2. Once it has been observed that for two weeks in
succession, in a Member State or, in the United -
Kingdom and the Federal Republic of Germany, in a
region, the market price is less than 92 % of the
intervention price, the Commission shall establish
buying-in by invitation to tender as provided for in
Article 1 (3) of Regulation (EEC) No 777/87 in the
Member State or region concerned.’;

‘3. Once it has been observed that for two weeks in
succession, in a Member State or, as regards the
United Kingdom and the Federal Republic of
Germany, in a region, the market price is equal to or
more than 92 % of the intervention price, buying-in
by invitation to tender provided for in Article 1 (3) of
Regulation (EEC) No 777/87 shall be suspended in
the Member State or region concerned.’

Article 2

This Regulatio'n shall enter into force on the third day
following its publication in the Official Journal of the
European Commaunities.

It shall apply from the beginning of the 1991/92 milk
year. '

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 148, 28. 6. 1968, p. 13.
() OJ No L 150, 15. 6. 1991, p. 19.
() OJ No L 78, 20. 3. 1987, p. 10.
() OJ No L 150, 15. 6. 1991, p. 26.
% O No L 144, 4. 6. 1987, p. 12.
(9 OJ No L 364, 28. 12. 1990, p. 6.

For the Commission
Ray MAC SHARRY

Member of the Commission



No L 185/6

Official Journal of the European Communities

11. 7. 91

COMMISSION REGULATION (EEC) No 2012/91
of 10 July 1991

amending Regulation (EEC) No 598/86 concerning the target ceiling for 1991 for
imports into Spain of common wheat of bread-making quality

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to the Act of Accession of Spain and
Portugal, and in particular Article 85 (3) thereof,

Having regard to Council Regulation (EEC) No 569/86 of
25 February 1986 laying down general rules for the appli-

cation of the supplementary mechanism applicable to’

trade ('), as last amended by Regulation (EEC) No
3296/88 (3, and in particular Article 7 (1) thereof,

Whereas Commission Regulation (EEC) No 598/86 of 28

February 1986 on the application of the supplementary

trade mechanism to imports into Spain of common wheat
of bread-making quality from the Community as consti-
tuted at 31 December 1985 (%), as last amended by Regula-
tion (EEC) No 1243/91 (%), sets a target ceiling for 1991

for imports of common wheat of bread-making quality

into Spain;

Whereas, on the basis of Article 6 (2) of Commission
Regulation (EEC) No 574/86 of 28 February 1986 laying
down detailed rules for the application of the supplemen-
tary trade mechanism (STM) (%), as last amended by Regu-
lation (EEC) No 3296/88 the Commission has been noti-
fied on 21 May 1991 of applications received for STM
licences for imports into Spain of common wheat of
bread-making quality which are well in excess of the
ceiling set ; whereas measures were taken by Commission
Regulation (EEC) No 1335/91 of 22 May 1991 concerning
applications for STM licences for cereals submitted from

17 May to 21 May 1991 onwards for imports of common
wheat into Spain ();

Whereas, in the present situation on the market for
common wheat of bread-making quality in Spain, a
feature of which is limited supply compared with
demand, provision should be made for an increase in the
target ceiling for the current marketing year in order to
ensure normal supply to the market;

Whereas the measures provided for in this Regulation are

in accordance with the opinion of ‘the Management
Committee for Cereals,

HAS ADOPTED THIS REGULATION :

Article 1
In Article 4 of Regulation (EEC) No 598/86, the fngure
‘700 000’ 'is replaced by the figure ‘850 000’.

Article 2
Article 1 (2) of Regulation (EEC) No 1335/91 is hereby
deleted.

Article 3

© This Regulation shall enter into force on the third day

following its publication in the Official Journal of the
European Communities.

This Regulation shall apply to applications for licences
submitted from the date of entry into force.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 55, 1. 3. 1986, p. 106.
() OJ No L 293, 27. 10. 1988, p. 7.
() OJ No L 58, 1. 3. 1986, p. 16.
() OF No L 119, 14. 5. 1991, p. 23.
() OJ No L 57, 1. 3. 1986, p. 1

For the Commission
Ray MAC SHARRY

Member of the Commission

(9 OJ No L 127, 23. 5. 1991, p. 24.
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COMMISSION REGULATION (EEC) No 2013/91
of 10 July 1991

fixing the weighting coefficients to be used in calculating the Community
market price for pig carcases and repealing Regulation (EEC) No 3786/90

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Regulation (EEC) No 2759/75 of the
Council of 29 October 1975 on the common organization
of the market in pigmeat ("), as last amended by Regula-
tion (EEC) No 1249/89 (3, and in particular Article 4 (6)
thereof,

Whereas the Community market price for pig carcases, as
referred to in Article 4 (2) of Regulation (EEC) No
2759/75, must be established by weighting the prices
recorded in each Member State by coefficients expressing
the relative size of the pig population of each Member
State ; whereas these coefficients should be determined on
the basis of the number of pigs counted at the beginning
of December each year in accordance with Council Direc-
tive 76/630/EEC of 20 July 1976 concerning surveys of
pig production to be made by the Member States (), as
last amended by Directive 86/83/EEC ();

Whereas, in view of the results of the census of December
1990 the weighting coefficients fixed by Commission
Regulation (EEC) No 3786/90 () should be adjusted ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Pigmeat, '

HAS ADOPTED THIS REGULATION :

Article 1

The weighting coefficients referred to in Article 4 (2) of
Regulation (EEC) No 2759/75 shall be as specified in the
Annex hereto.

Article 2

Regulation (EEC) No 3786/90 is hereby repealed.

Article 3

This Regulation shall enter into force on the day follo-
wing its publication in the Official Journal of the Euro-
pean Communities.

It shall apply from 1 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 282, 1. 11. 1975, p. 1.
() OJ No L 129, 11. 5. 1989, p. 12.
% OJ No L 223, 16. 8. 1976, p. 4.
() OJ No L 77, 22. 3. 1986, p. 31.
() OF No L 364, 28. 12. 1990, p. 24.

For the Commission
Ray MAC SHARRY

Member of the Commission
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Weighting coefficients to be used in calculating the Community market price for pig

Belgium
Denmark
Germany
Greece
Spain

France
Ireland

Italy
Luxembourg
Netherlands
Portugal
United Kingdom

ANNEX

carcases

5,7
8,4
27,8
1,0
15,3
10,9
1,0
8,2
0,1

125

24
6,7
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COMMISSION REGULATION (EEC) No 2014/91
of 9 July 1991

re-establishing the levying of customs duties applicable to third countries on
certain products originating in Yugoslavia -

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Cooperation Agreement between the
European Economic Community and the Socialist Federal
Republic of Yugoslavia ('), and in particular Protocol 1
thereto,

Having regard to Council Regulation (EEC) No 3412/90
of 19 November 1990 establishing ceilings and Commu-
nity surveillande for imports of certain products origina-
ting in Yugoslavia (1991) (%), and in particular Article 12
thereto,

Whereas the abovementioned Protocol 1 and Article 15 of
the Cooperation Agreement provide that the products
listed in.the Annex hereto are imported exempt of
customs duty into the Community, subject to the annual
ceiling shown in the Annex hereto, above which the
customs duties "applicable to third countries may be
re-established :

Whereas imports into the Community of those products
originating- in Yugoslavia, have reached that ceiling;
whereas the situation on the Community market requires
that customs duties applicable to third countries on the
products in question be re-established,

HAS ADOPTED THIS REGULATION:

Article 1

From 14 July to- 31 December 1991, the levying of
customs duties applicable to third countries shall be
re-established on imports into the Community of the
products listed in the Annex, originating in Yugoslavia.

Article 2

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be .binvding in its entirety and directly applicable in all Member

States.

Done at Brussels, 9 July 1991.

For the Commission
Christiane SCRIVENER

Member of the Commission

ANNEX

- Ceiling
Order No CN code Description of goods (tonnes)
04.0040 7202 30 00 — Ferro-silico-manganese 1298

() OJ No L 41, 14. 2. 1983, p. 2.
() OJ No L 335, 30. 11. 1990, p. 1.
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COMMISSION REGULATION (EEC) No 2015/91
of 10 July 1991

fixing the import levy on molasses

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Héving regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
market in sugar (), as last amended by Regulation (EEC)
No 464/91 (3, and in particular Article 16 (8) thereof,

Whereas the import levy on molasses was fixed by
Commission Regulation (EEC) No 1854/91(), as
amended by Regulation (EEC) No 1955/91 ();

Whereas it follows from applying the rules and other
provisions contained in Regulation (EEC) No 1854/91 to
the information at present available to the Commission
that the levy at present in force should be altered
pursuant to Article 1 of this Regulation; i

Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central
rate, multiplied by the corrective factor provided for in

the last subparagraph of Article 3 (1) of Council Regu-
lation (EEC) No 1676/85 (%), as last amended by Regula-
tion (EEC) No 2205/90 (9),

— for the other currencies, an exchange rate based on an
average of the ecu rates’ published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent;

Whereas these exchange rates being those recorded on 9
July 1991,

HAS ADOPTED THIS REGULATION :

Article 1

The import levy referred to in Article 16 (1) of Regulation
(EEC) No 1785/81 shall be, in respect of molasses falling
within CN codes 1703 10 00 and 1703 90 00, ECU 0,09

per 100 kilograms.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 177, 1. 7. 1981, p. 4.

() O] No L 54, 28. 2. 1991, p. 22.
() OJ No L 168, 29. 6. 1991, p. 27.
() O] No L 175, 4. 7. 1991, p. 25.

For the Commission
Ray MAC SHARRY

Member of the Commission

() OJ No L 164, 24. 6. 1985, p. 1.
(9 OJ No L 201, 31. 7. 1990, p. 9.
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COMMISSION REGULATION (EEC) No 2016/91
of 10 July 1991

fixing the aid for soya beans

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,"

Having regard to the Act of Accession of Spain and
Portugal, -

Having regard to Council Regulation (EEC) No 1491/85
of 23 May 1985 laying down special measures in respect
of soya beans ('), as last amended by Regulation (EEC) No
1724/91 (3, and in particular Article 2(7) thereof,

Whereas the amount of the aid referred to in Article 2 (1)
of Regulation (EEC) No 1491/85 was fixed by Commis-
sion Regulation (EEC) No 1885/91 ().

Whereas it follows from applying the rules and other
provisions contained in Regulation (EEC) No 1885/91 to
the information at present available to the Commission
that the amount of the aid at present in force should be
altered as set out in this Regulation,

HAS ADOPTED THIS REGULATION :

'

Article 1

1. The amount of the aid provided for in Article 2 of
Regulation (EEC) No 1491/85 shall be as set out in the
Annex hereto.

2.  However, the amount of the aid for the 1991/92
marketing year for soya seed shall be confirmed or
replaced with effect from 11 July 1991 to take account of
the consequences of the maximum guaranteed quantity
arrangements for the 1991/92 marketing year.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulatibn shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

For the Commission
Ray MAC SHARRY

Member of the Commission

ANNEX

to the Commission Regulation of 10 July 1991 fixing the aid for soya beans

(ECU/100 kg)

Current First Second " Third Fourth Fifth
period period period period period period
7 8 9() 10() 11() 12()
Seed harvested :
— Spain 16,194 16,252 17,161 17,366 17,309 17,382
-— another Member State 21,738 21,796 20,975 21,180 21,123 21,196

{") Amount fixed provisionally, pending and subject to the application of the maximum guaranteed quantity arrangements for the 199.1/92 marketing year,
conforming to the adjustment resulting from the maximum guaranteed quantity arrangements applied for the 1990/91 marketing year.

() OJ No L 151, 10. 6. 1985, p. 15.
() OJ No L 162, 26. 6. 1991, p. 35.
() O No L 168, 29. 6. 1991, p. 86.



No L 185/12

Official Journal of the Buropean Communities

11. 7. 91

COMMISSION REGULATION (EEC) No 2017/91
of 10 July 1991

altering the export refunds on white sugar and raw sugar exported in the natural

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula-
tion (EEC) No 464/91 (%), and in particular the second
subparagraph of Article 19 (4) thereof,

Whereas the refunds on white sugar and raw sugar
exported in the natural state were fixed by Commission
Regulation (EEC) No 1950/91 (%), as amended by Regula-
tion (EEC) No 2007/91 (*); '

Whereas it follows from applying the detailed rules
contained in Regulation (EEC) No 1950/91 to the infor-
mation known to the Commission that the export refunds

at present in force should be altered to the amounts set
out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The export refunds:on the products listed in Article 1 (1)
(a) of Regulation (EEC) No 1785/81, undenatured and
exported in the natural state, as fixed in the Annex to
amended Regulation (EEC) No 1950/91 are hereby
altered to the amounts shown in the Annex hereto.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 177, 1. 7. 198i, p. 4.

() OJ No L 54, 28. 2. 1991, p. 22.
() OJ No L 175, 4. 7. 1991, p. 17.
() OJ No L 184, 10. 7. 1991, p. 23.

For the Commission
Ray MAC SHARRY

Member of the Commission
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ANNEX

to the Commission Regulation of 10 July 1991 altering the export refunds on white sugar
and raw sugar exported in the natural state

(Ecy)
Amount of refund
Product code B per percentage P"’il'ltd‘-"f
sucrose content an
per 100 kg per 100 kg net of the

product in question

1701 11 90 100 33,78 ()

1701 11 90 910 31,84()

1701 11 90 950 ®

1701 1290 100 33,78 (')

1701 1290 910 31,84 ()

1701 12 90 950 ®

1701 91 00 000 0,3461

1701 9910 100 35,21

1701 99 10 910 34,61

1701 99 10 950 32,11

1701 99 90 100 0,3461

(') Applicable to raw sugar with a yield of 92 % ; if the yield is other than 92 %,
the refund applicable is calculated in accordance with the provisions of
Article 5 (3) of Regulation (EEC) No 766/68.

(%) Fixing suspended by Commission Regulation (EEC) No 2689/85 (O] No L 255,
26. 9. 1985, p. 12), as amended by Regulation (EEC) No 3251/85 (O] No L 309,
21. 11. 1985, p. 14).
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COMMISSION REGULATION (EEC) No 2018/91
of 10 July 1991

fixing the maximum export refund for white sugar for the 11th partial invitation
to tender issued within the framework of the standing invitation to tender
provided for in Regulation (EEC) No 963/91

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, .

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regu-
lation (EEC) No 464/91 (3, and in particular the first sub-
paragraph of Article 19 (4) (b) thereof,

Whereas Commission Regulation (EEC) No 963/91 of 18
April 1991 on a standing invitation to tender to deter-
mine levies and/or refunds on exports of white sugar (%)
requires partial invitations to tender to be issued for the
export of this sugar;

Whereas, pursuant to Article 9 (1) of Regulation (EEC) No
963/91, a maximum export refund shall be fixed, as the
case may be, account being taken in particular of the state
and foreseeable development of the Community and
world markets in sugar, for the partial invitation to tender
in question ;

Whereas, following an examination of the tenders
submitted in response to the 11th partial invitation to
tender, the provisions set out in Article 1 should be

adopted ;

Whereas the measures provided for in this Regulation are

" in accordance with the opinion of the Management

Committee for Sugar,

HAS ADOPTED THIS REGULATION :

Article 1
For the 11th partial invitation to tender for white sugar
issued pursuant to Regulation (EEC) No 963/91 the
maximum amount of the export refund is fixed at ECU
38,169 per 100 kilograms.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 177, 1. 7. 1981, p. 4.
() O] No L 54, 28. 2. 1991, p. 22.
() OJ No L 100, 20. 4. 1991, p. 9.

For the Commission
Ray MAC SHARRY

Member of the Commission
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COMMISSION REGULATION (EEC) No 2019/91
of 10 July 1991

altering the basic amount of the import levies on syrups and certain other
- products in the sugar sector

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula-
tion (EEC) No 464/91 (3, and in particular Article 16 (8)
thereof,

Whereas the import levies on syrups and certain other

* sugar products were fixed by Commission Regulation
(EEC) No 1852/91 (), as last amended by Regulation
(EEC) No 2003/91 (%);

Whereas it. follows from applying the detailed rules
contained in Regulation (EEC) No 1852/91 to the infor-
mation known to the Commission that the basic amount
of the levy on syrups and certain other sugar products at
present in force should be altered;

‘Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central

rate, multiplied by the corrective factor provided for in
the last subparagraph of Article 3 (1) of Council Regu-
lation (EEC) No 1676/85 (°), as last amended by Regu-
lation (EEC) No 2205/90 (¢),

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-

_ cient referred to in the preceding indent,

HAS ADOPTED THIS REGULATION :

Article 1

The basic amounts of the import levy on the products
listed in Article 1 (1) (d) of Regulation (EEC) No 1785/81,
as fixed in the Annex to amended Regulation (EEC) No
1852/91 are hereby altered to the amounts shown in the
Annex hereto.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 177, 1. 7. 1981, p. 4.

() O] No L 54, 28. 2. 1991, p. 22.
() OJ No L 168, 29. 6. 1991, p. 22.
() OJ No L 184, 10. 7. 1991, p. 13.

For the Commission
Ray MAC SHARRY

Member of the Commission

() OJ No L 164, 24. 6. 1985, p. 1.
() OJ No L 201, 31. 7. 1990, p. 9.
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ANNEX

to the Commission Regulation of 10 July 1991 altering the basic amount of the import
levies on syrups and certain other products in the sugar sector

(ECT)
Basic amount per percentage point
CN code . of sucrose content and per 100 kg net Amount of levy per 100 kg of dry matter
of the product in question )

1702 20 10 0,3820 —

1702 20 90 0,3820 ) —

170230 10 — - 49,88

1702 40 10 — 49,88

1702 60 10 — 49,88

1702 60 90 0,3820 —

1702 90 30 — 49,88

1702 90 60 ) 0,3820 . —_

170290 71 0,3820 —

1702 90 90 ‘ 0,3820 —_

2106 90 30 — 49,88

2106 90 59 0,3820 ; —
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COMMISSION REGULATION (EEC) No 2020/91
of 10 July 1991

I
THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula-
tion (EEC) No 464/91 (%, and in particular Article 16 (8)
thereof,

Whereas the import levies on white sugar and raw sugar
were fixed by Commission Regulation (EEC) No
1849/91 (%), as last amended by Regulation (EEC) No
2005/91 (%) ;

Whereas it follows from applying the detailed rules
contained in Commission Regulation (EEC) No 1849/91
to the information known to the Commission that the
levies at present in force should be altered to the amounts
set out in the Annex hereto; ‘

Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central
rate, multiplied by the corrective factor provided for in

‘fixing the import levies on white sugar and raw sugar

the last subparagraph of Article 3 (1) of Council Regu-
lation (EEC) No 1676/8S5 (¥), as last amended by Regu-
lation (EEC) No 2205/90 (%),

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent;

Whereas these exchange rates being those recorded on 9
July 1991,

HAS ADOPTED THIS REGULATION :

Article 1

The import levies referred to in Article 16 (1) of Regula-
tion (EEC) No 1785/81 shall be, in respect of white sugar
and standard quality raw sugar, as set out in the Annex
hereto.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.
Done at Brussels, 10 July 1991.

() OJ No L 177, 5. 7. 1991, p. 14.
() OJ No L 54, 28. 2. 1991, p. 22.
() O] No L 168, 29. 6. 1991, p. 16.
() OJ No L 184, 10. 7. 1991, p. 18.

* For the Commission
Ray MAC SHARRY

Member of the Commission

() OJ No L 164, 24. 6. 1985, p. 1.
(9 OJ No L 201, 31. 7. 1990, p. 9.
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to the Commission Regulation of 10 July 1991 fixing the import levies on white sugar and

(ECU/100 kg)

CN code Levy
1701 11 10 33,16 ()
1701 11 90 33,16 (Y
17011210 33,16 ()
17011290 33,16 (Y
1701 91 00 38,80
1701 99 10 38,80
1701 99 90 38,80 ()

(') The levy applicable is calculated in accordance with the provisions of Article 2 or 3 of Commission Regulation

(EEC) No 837/68 (OJ No L 151, 30. 6. 1968, p. 42).

(® In accordance with Article 16 (2) of Regulation (EEC) No 1785/81 this amount is also applicable to sugar
obtained from white and raw sugar containing added substances other than flavouring or colouring matter.
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COMMISSION REGULATION (EEC) No 2021/91
of 10 July 1991

altering the export refunds on syrups and certain other sugar sector products
exported in the natural state

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 1785/81
of 18 June 1981 on the common Qrganization of the

markets in the sugar sector (), as last amended by Regula-
tion (EEC) No 464/91 (3, and in particular Article 19 (4)
thereof,

Whereas the refunds on syrups and certain other sugar
products were fixed by Regulation (EEC) No 1853/91 (%) ;

Whereas it follows from applying the rules, criteria and
other provisions contained in Regulation (EEC) No

1853/91 to the information at present available to the
Commission that the export refunds at present in force
should be altered as shown in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The refunds to be granted on ‘the products listed in
Article 1 (1) (d), (f) and (g) of Regulation (EEC) No
1785/81, exported in the natural state, as fixed in the
Annex to Regulation (EEC) No 1853/91 are hereby
altered to the amounts shown in the Annex hereto.

Article 2

This Regulation shall enter into force on 11 July 1991.

This Regulation shall be binding in its entirety and directly applicable in all Member

States. - » .

Done at Brussels, 10 July 1991.

() O] No L 177, 1. 7. 1981, p. 4.
() O No L 54, 28. 2. 1991, p. 22.
() OJ No L 168, 29. 6. 1991, p. 24.

For the Commission
Ray MAC SHARRY

Member of the Commission
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ANNEX

to the Commission Regulation of 10 July 1991 altering the export refunds on syrups and
certain other sugar products exported in the natural state

(ECT)

Product code

Basic amount per percentage point
of sucrose content and
per 100 kg net of the product
in question (')

Amount of refund per 100 kg
of dry matter ()

1702 40 10 100
1702 60 10 000

1702 60 90 000

1702 90 30 000
1702 90 60 000
1702 90 71 000
1702 90 90 900
2106 90 30 000
2106 90 59 000

0,3461
0,3461
0,3461
0,3461

0,3461

34,61
34,61

34,61

34,61

(1) The basic amount is not applicable to syrups which are less than 85 % pure (Regulation (EEC) No 394/70).
Sucrose content is determined in accordance with Article 13 of Regulation (EEC) No 394/70.

(3 Applicable only to products referred to in Article 3 of Regulation (EEC) No 1469/77.

NB: The product codes and the footnotes are defined in amended Commission Regulation (EEC)
No 3846/87 (OJ No L 366, 24. 12. 1987, p. 1). '
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COMM[SSION REGULATION (EEC) No 2022/91
of 10 July 1991

altering the rates of the refunds applicable to certain products from the sugar
sector exported in the form of goods not covered by Annex II to the Treaty

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Havmg regard to the Treaty establlshmg the European
Economic Community,

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula-
tion (EEC) No 464/91 (%), and in particular Article 19 (1)
and (2) thereof,

Whereas the rates of the refunds applicable from 1 July
1991 to the products listed in the Annex, exported in the
form of goods not covered by Annex II to the Treaty,
were fixed by Commission Regulation (EEC) No
1859/91 ();

Whereas it follows from applying the rules and criteria
contained in Regulation (EEC) No 1859/91 to the infor-
mation at present available to the Commission that the
export refunds at present applicable should be altered as
shown in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The rates of refund fixed by Regulation (EEC) No
1859/91 are hereby altered as shown in the Annex hereto.

Article 2
This Regulation shall enter into force on 11 July 1991.

This Regulation shall be bmdmg in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 July 1991.

() OJ No L 177, 1. 7. 1981, p. 4.
() OJ No L 54, 28. 2. 1991, p. 22.
() OJ No L 168, 29. 6. 1991, p. 39.

For the Commission
Martin BANGEMANN

Vice-President
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ANNEX

to the Commission Regulation of 10 July 1991 altering the ratés of the refunds
applicable to certain products in the sugar sector exported in the form of goods not
covered by Annex II to the Treaty

Rate of refund in ECU/100 kg:

White sugar :
Raw sugar :

Syrups of beet sugar or cane sugar containing, in the
dry state, 85 % or more by weight of sucrose (inclu-
ding invert sugar expressed as sucrose):

If those syrups are obtained by dissolving white or raw
sugar in the solid state, whether or not the dissolving
is followed by inversion :

Molasses :
Isoglucose (%) :

34,61

3184

34,61 x —(l or
100

_ The rate fixed above for 100 kg of

white or raw sugar used for the
dissolution

34,61 ()

() ‘S represents per 100 kilograms of syrup

— the sucrose content {including invert sugar expressed as sucrose) of the syrup in question, where the latter is

not less than 98 % pure,

— the extractable sugar content of the syrup-in question, where the latter is not less than 85 %, but less than

98 % pure.

(3 Products obtained by isomerization of glucose, which have a content by weight in the dry state of at least 41 %
fructose and of which the total content by weight in the dry state of polysaccharides and oligosaccharides, mclu-

ding the di- or trisaccharides content, does not exceed 8,5 %.

(%) Amount of refund per 100 kilograms of dry matter.
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(Acts whose publication -is not obligatory)

COMMISSION

COMMISSION DECISION

of 15 May 1991

relating to a proceeding pursuant to Article 85 of the EEC Treaty
(IV/32186 Gosme/Martell — DMP)

(Only the French text is authentic)

(91/335/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

_ Having regard to Council Regulation No 17 of 6 February
1962, First Regulation implementing Articles 85 and 86
of the EEC Treaty ('), as last amended by the Act of
Accession of Spain and Portugal, and in particular Article
15 (2) thereof,

Having regard to the application submitted by Vincent
Gosme SA on 25 November 1986 pursuant to Article 3
(1) of Regulation No 17,

Having regard to the Commission Decision of 26 April
1989 to initiate proceedings in this case,

Having given the undertakings concerned the opportunity
to make known their views on the objections raised by
the Commission pursuant to Article 19 (1) of Regulation
No 17 and Commission Regulation No 99/63/EEC of 25
July 1963 on the hearings provided for in Article 19 (1)
and (2) of Council Regulation No 17 (3,

After consulting the Advisory Committee on Restrictive
Practices and Dominant Positions,

() OJ No 13, 21. 2. 1962, p. 204/62.
() OJ No 127, 20. 8. 1963, p. 2268/63.

Whereas :
- 1. THE FACTS
A. Introduction
(1) In its application dated 25 November 1986,

@

&)

Vincent Gosme SA (Gosme) states that it has regu-
larly purchased Martell cognac from Distribution
Martell Piper SA (DMP) for a number of years. In
1986 and again in 1987, Gosme ordered bottles of
cognac which were not supplied within the time
requested. Gosme also complains that DMP has
refused to grant it the discounts to which it consi-
ders it is entitled as a wholesale distributor.

"B. The parties

Gosme, a company incorporated under French law,
is involved in the wholesale distribution of food-
stuffs, wines and spirits in the region of Nogent-
le-Rotrou in France. When the opportunity arises,
Gosme supplies customers outside that region and
in other Community countries.

Martell and Co. (Martell) produces cognac under
the Martell trade mark and is the second largest
producer of cognac. Martell is a company registered
under French law and was taken over by the Cana-
dian group Seagram.
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“) DMI.’, a company governed by French law, is a joint group rebates. Martell and Piper products were sold
subsidiary of Martell and Piper-Heidsieck. It started on the same invoice and subject to the same condi-
operating in 1979 and ceased all commercial acti- tions of sale.

vity in September 1988, although it was not
dissolved. The object of the company was to market

and distribute wines and spirits in France and P d Martell retained ibilitv ¢ .
Monaco. Under Article 6 of its articles, of associa- iper and Martell retained responsibility for major

tion, each parent company held S0% of the commercial and advertising policy in respect of

capital, i.e. 12375 shares at FF 100 each. Under tt,le"' own prOd,“Cts and brand§. They were also
Article 17 of the articles of association, half of the directly responsible for the media and public rela-
members of the supervisory board must be drawn tions budgets. Artlcle VI (5) of the filstrnbution
from the Martell shareholders and half from the contract between Martell and DMP provides that :
Piper-Heidsieck shareholders. Under Article 21 (4)

the chairman of the meeting has a casting vote in

the event of a tie. The chairman and the vice- ‘... Martell shall define marketing policy for its
chairman of the supervisory board are elected by brand and all means used at consumer level having
the board, and under Article 20 (1) of the articles of a direct effect on awareness of the brands....

association, if the chairman holds shares that form
part of Martell's shareholding, then the vice-
chairman has to be elected from members of the
board holding shares belonging to Piper-Heidsieck
and vice versa. Members of the board of directors
are appointed by the supervisory board (Article 12
of the articles of association). Profits are distributed
in accordance with the decision of the ordinary
general shareholders meeting (Article 30).

DMP had its own sales force and negotiated sales
terms with the buying syndicates. Martell was not
involved in DMP’s dealings with the latter’s French
customers.

C. The product

(6)  The product in question is Martell cognac. Martell
is the second largest producer of cognac and has a
worldwide reputation, selling some 25 million
bottles a year, of which 3 % in France and 97 %

. . . on the export markéts.
(5) At the time of the events in question, DMP was P

marketing Martell cognac, Janneau armagnac,
Piper-Heidsieck champagne and certain brands of

whisky, port, vodka and rum not owned by the (7)  There are significant differences between the prices
parent companies. DMP had concluded an exclu- invoiced to agents and distributors in France and
sive distribution contract with Martell. The brands those charged in other Community countries.
distributed by DMP were the subject of a special According to data supplied by Martell, prices in
supply and invoicing system, tied promotions and 1987 were as follows :

(box of 12 ome-litre bottles)

France Gc;'many Netherlands |  Belgium Italy
1. Cognac Martell VS in FF
— Gross agent price () [..10® [-.1 [.-1] [..] [--]
— Net agent price () [..J] [..1 [..] [..1] [..d
2. Cognac Martell VSOP in FF _
— Gross agent price [.] [..] [..] [-.] [-..]
— Net agent price [.] [.]) [.] [..] [..]

(') Gross agent price : before deductions, rebates and discounts.
(9 In the published version of the Decision, some information has hereinafter been omitted, pursuant to the provi-
sions of Article 21 of Regulation No 17 concerning non-disclosure of business secrets.

(°) Net agent price : after deductions, rebates and discounts.
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®

@)

(10)

(11)

Thus, in 1987, prices charged to distributors in
Italy were 25 % higher than those charged to a
similar distributor in France.

D. Distribution of Martell cognac

(a) In France

Martell had concluded an exclusive distribution
contract for France with DMP. Article III of the
agreement stipulates that:

‘The activity of the licensee shall be limited solely
to the sector composed of mainland France and the
Principality of Monaco which shall be known as
the territory.’

Martell agreed not to distribute directly itself within
the territory (Article III (2)). According to Article
VI:

‘The licensor shall undertake to:

1. forward immediately to the licensee all orders
received or requests for prices.

DMP negotiates terms of sale with buying syndi-
cates acting on behalf of wholesalers. Thus DMP
concluded agreements with Socadip, a buying
syndicate in France. Gosme is indirectly a member
of Socadip since it is a member of the Copaouest
syndicate which is in turn a member of the Hyper-
gros syndicate. The latter is a member of the
Socadip syndicate. Socadip thus negotiated with
DMP on behalf of wholesalers such as Gosme
through these commercial channels, these
commercial relationships not forming part of the
present decision.

Socadip negotiated a number of rebates and
discounts, as follows :

1. automatic discount [...] % : because Gosme is
a member of Socadip, it receives a [...]%
discount on all orders placed with DMP. The
discount is deducted from the invoice ;

2. warehouse discount [...] % : a further discount
which is deducted from the invoice. It is given if
wholesalers order [ ...] bottles, take delivery of
[...] bottles at a time and store them on their
premises ;

3. quantity discount : this discount is additional to
the two preceding ones and is calculated on the
basis of x francs a bottle and not as a pecentage ;

4. removal discount : if the wholesaler removes the
goods from Martell’s premises, a further
discount of [...] centimes a bottle is given;

(12)

(13)

5. promotional discount : in addition to the perma-
nent discounts described above, wholesalers may
from time to time be granted a ‘promotional’
discount ; if they order or take delivery between
two predetermined dates, they receive a discount
of x francs a bottle ;

6. display discount: this is a specific action
arranged by the wholesaler with a retailer. The
product is displayed to attract the attention of
customers. This facility is sold by the shop to
the wholesaler. The latter subsequently invoices
the supplier for the cost of the operation. This
discount is not therefore included on the
invoice but is billed separately;

7. catalogue : each year Gosme produces a cata-
logue of its products. DMP pays a certain lump
sum in order to be included in the catalogue ;

8. rebates: in addition to these discounts, DMP
gives Socadip four types of rebates a year:

— a [...]% rebate if the buying syndicate
achieves a certain turnover;

— a [...] %rebate if orders are grouped;

— a graduated rebate on turnover showing an
increase ;

— a rebate on product ranges: the more a
wholesaler purchases of a specific brand, the
larger the rebate.

The amount of these rebates is calculated at the
end of the year and is paid to the syndicate
which in turn distributes it to the various whole-
salers.

“(b) In Italy

The Italian company Wax e Vitale was the sole
distributor for Martell in Italy at the relevant time.
Article 7 of the distribution contract — which does
not fall under the present Decision — provided
that Martell could sell direct in Italy on a passive
basis with the prior agreement of Wax e Vitale and
provxded it paid the distributor a 10 % commis-
sion. :

E. Parallel trade

The difference in price of over 25 % described in
recital (7) explains the existence of parallel trading,
which is particularly prevalent in Italy. Martell
monitors the Italian market by sending employees
on the spot to report on commercial trends in all
the regions visited. The reports show that Martell
employees make every effort to identify the sources
of goods arriving on the market. In most cases
bottles are shipped through San Marino. In the
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(14

(13)

(16)

minutes of a meeting held in Genoa on 7 July
1986 between Wax e Vitale and Martell representa-
tives, the latter state that they had found cartons in
Italy coming from San Marino and resold in Italy at
prices which were Lit 2000 to 3000 a bottle
cheaper than the usual market price. It is clear that
Martell was concerned by the existence of this
parallel trade and the difference between prices in
France and in other Community countries. Its
concern was also shared by all the cognac produ-
cers.

F. Barriers to export

Gosme occasionally exported Martell cognac to
Italy. The following orders in particular are rele-
vant :

Date Qu‘::::g of Delivery
April to June 1986 3900 11 July 1986
late
4 September 1986 4896 late
January to February
1987 3360
November 1987 1 800

(a) Discounts

On 11 September 1986, DMP sent a telex to
Gosme querying the destination of the consign-
ments. Gosme replied on the same day by telex
that the goods were intended for a Community
country. On 15 September 1986, DMP sent a telex
to Martell stating that:

‘Consequently, any deliveries we may make to
them will not benefit from any of the discounts
provided for in the Socadip and Hypergros agree-
ments. Furthermore, no promotions will be
applied’

An undated internal memo by DMP also suggests
withdrawing from Gosme the benefit of discounts
and invoicing it strictly on the basis of the T...T
bottles rate. '

These proposals were put into practice. The follo-
wing table summarizes the measures taken.

(17)

(18)

(19
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Date Qul::tttil?s of Discount granted

March 1986 4200 None (')
April to June 1986 3900 None ()
4 September 1986 4896 None ()
January to February

1987 3360 None (')
November 1987 1 800 discounts

given ()

(") Gosme was not given :
1. the [...]% invoice discount — membership discount ;

2. the [...] % warehouse discount;
3. the [...] centimes discount corresponding to the quantity
ordered.

() Gosme was given :
1. the [...] % invoice discount — membership discount;
2. the [...] % warehouse discount;
3. the promotional discount of FF [...] a bottle;
4, the quantity discount of [...] centimes.

According to the information in the Commission’s
possession, it is clear that DMP’s policy concerning
discounts changed in November 1987, which was
when the Commission first approached Martell.
From that time onwards, Gosme was given the
discounts it had been refused until then, and it can
be concluded that the infringements ceased as from
that date.

In the course of the administrative procedure, DMP
claimed that its refusal to grant discounts for
exports was justified because exports by Gosme
were not covered by the agreement with the buying
syndicates and did not provide any real or identi-
fiable service justifying remuneration in the form of
discounts. At the hearing which took place subse-
quently, DMP stated that the agreement with the
syndicates prohibited deliveries to persons not
members of the buying syndicate. However, there
are no provisions in the agreements which support
this statement. Furthermore, DMP acknowledged at
the hearings that deliveries to non-member custo-
mers had taken place in France. In any event, the
conclusions reached by the Commission are borne
out by the fact that, as from November 1987, follo-
wing the first intervention by the Commission,
DMP began to grant the discounts refused until
then.

In the course of the procedure, DMP and Martell
also maintained that their discount policy should
be analysed in the context of the price freeze and
price controls in force in France at that time. It
seemed that . prices in France were kept at abnor-
mally high levels. Yet there was no question in the
relationship between Gosme and DMP at the time



11. 7. 91

Official Journal of the European Communities

No L 185/27

(20)

(21

@2

23)

24)

of raising prices. The only differences of opinion
concerned the granting of discounts, i.e. a reduc-
tion in purchase prices compared with the prices
indicated in DMP’s list prices. In any case, the
price freeze was no longer in force in 1987.

Ay

Lastly, DMP and Martell claimed in the course of

the administrative procedure that Gosme could °

have sold Martell products in Italy at a profit
without the benefit of discounts in view of the
considerable difference in prices in France and
Italy. In any event, the refusal to grant discounts for
exports makes the operation less attractive for the
exporter. Gosme itself claimed that exports were
not viable without discounts.

Gosme, however, paid the invoices in different
ways. Gosme paid for its March 1986 order for
4 200 bottles in full, reserving its rights, and sent
an invoice for the discounts stating that they could
be deducted from subsequent invoices. The other
orders were paid by promissory note after deduc-
tion of the amounts representing the discounts
withdrawn. On each occasion, however, Gosme
issued a credit note in DMP’s favour for the
amount in question. Thus Gosme did not refuse to
pay the sums due in the form of the abolished
discounts, but disputed whether they could be
claimed.

The dispute was taken to the French commercial
courts, first for an interim order, then on the merits
of the case. The parties reached a compromise on
31 March 1989 after submission of an. expert’s
report complying with the requirements of French
law. Under the settlement, Gosme withdrew its
complaint before the Tribunal de Commerce of
Paris and DMP abandoned any counterclaims and
paid a sum of money to Gosme in settlement of
the dispute. In additon, Gosme submitted an appli-
cation to the Commission on 25 November 1986.

(b) Agreements and collusion between DMP and
Martell in connection with parallel trading

The telex message dated 15 September 1986
referred to in recital (15) shows that- DMP and
Martell colluded on the measures to be taken in the
event of parallel export.

An internal memo from Martell to DMP sent by
telefax on 28 March 1984 concerning the French
market states : '

(29)

(26)

‘Arguments. which led Martell to request its distri-
butor in France, DMP, to increase all its distribu-
tion prices :

1. the surge in the number of orders from major
French distributors intended for export, in the ™,
VSOP or superior quality ranges. Martell has distri-
butors under contract in nearly all the common
market countries. The contracts provide for exclu-
sive distribution, they were notified to the
Commission and Martell is under an obligation to

observe the terms of the contracts...

2. Martell has therefore asked DMP to increase
its tariffs on the French market.

The memo makes it clear that Martell is concerned
at the increase in parallel trading due to the more
favourable prices in France than elsewhere. Martell
sought in particular to protect the territorial exclu-
sivity of its distributors by requesting. DMP to
increase prices. The collaboration between Martell
and DMP extended to the coding of bottles.

A note from Martell to DMP dated 31 March 1987
also reflects their collusion :

‘As regards the Cognac Martell invoices of 13
February and 10 March 1987 relating to large quan-
tities for export to which only the quantity
discount for [...] bottles must be applied, the
whole of the credit note drawn up by Vincent
Gosme must be refused.’

The note also shows that DMP and Martell
colluded on the measures to be taken in respect of
Gosme in order to discourage parallel exports.

In the course of the administrative procedure, DMP
and Martell claimed that the exchanges which took
place between them were simply the result of
normal relations between a parent company and its
subsidiary, the latter also sharing certain services
with the parent company. On the other hand, in its
correspondence with the Commission, DMP has
always emphasized its independence from Martell
and stressed the danger of treating the two compa-
nies as one. According to the information available
to the Commission, the collusion went further than
an exchange of notes between common services.
This is true in particular of the telex message dated
15 September 1986 referred to in recital (15) which
relates to a telephone conversation between DMP
and a director-general of Martell who had no
connection with DMP.
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@7)

(8)

29)

(30)

(c) Coding of bottles

An internal memo from DMP to its president dated
20 March 1987 indicates that DMP was considering
coding its bottles. Only Martell could undertake
this operation during the manufacturing and deli-
very procedures. DMP considered asking Martell to
code the bottles. The Commission cannot, however,
provide any conclusive proof that the bottles sold
to Gosme were actually coded.

(d) Export ban clause

The invoices issued by DMP contained an export
prohibition clause :

‘All persons-directly or indirectly purchasing goods
forming the subject of this delivery shall refrain
from exporting such goods.’

This clause was included on all invoices from the
creation of DMP in 1979 to the end of 1987, when
DMP effectively removed it.

II. LEGAL ASSESSMENT

A. Article 85 (1)

Article 85 (1) of the EEC Treaty prohibits as
incompatible with the common market all agree-
ments between undertakings, decisions by associa-
tions of undertakings and concerted practices
which may affect trade between Member States and
which have as their object or effect the prevention,
restriction or distortion of competition within the
common market.

1. Restrictive agreements between undertakings

(a) Agreement between Martell and DMP

DMP and Martell are independent undertakings
within the meaning of Article 85 (1). At the rele-
vant time, Martell was not in a position to .control
the commercial activity of DMP because :

— the parent companies each held 50 % of the
capital of DMP and the voting rights,

— half the supervisory board members represented
Martell shareholders and half Piper-Heidsieck
shareholders,

@1)

(32)

33)

G4

— DMP also distributed brands not belonging to
its parent companies,

— Martell and Piper-Heidsieck products were
invoiced to wholesalers on the same document,

— DMP had its own sales force and it alone
concluded the conditions of sale with the
buying syndicates in France.

Moreover, neither DMP nor Martell have contested
the view that they constitute independent compa-
nies. In fact, quite the contrary as they wrote to the
Commission to underline this independence.

The agreement between DMP and Martell which is
prohibited by Article 85 (1) consisted in the coope-
ration established between the two companies in
order to identify and prevent parallel exports. The
cooperation took the form described in recitals 23
to 26 above, in particular:

‘— requesting price increases to prevent patallel

exports,

— eliminating discounts in the event of export.

It is clear that an agreement between two underta-
kings which makes exports more expensive and
less profitable is contrary to Article 85 (1) since the
object and effect of such an agreement is to protect
a higher price level in the countries of destination.
The same is true of agreements between two parties
which discourage a third party from exporting
since the agreement has the same object or effect.
It is not relevant that the exports are not formally
prohibited by the agreement but are simply made
less profitable.

(b) The participation of Gosme

Gosme paid the invoices, either in full accompa-
nied by a bill for the abolished discounts, or by
promissory note accompanied by a credit note in
favour of DMP. To this extent, Gosme, even whilst
reserving its rights, participated in the agreement
within the meaning of Article 85 (1) even though it
may seem to be agpinst its own interests.

It would be contrary to Article 85 (1) to abolish
discounts and rebates only if they were withheld
because no service was povided in exchange in
cases of export.

The withholding of the following automatic
discounts deducted from the invoices may be
deemed contrary to Article 85 (1):
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e

1. automatic discount of [...]1%;

2. warehouse discount of [...]1% if the wholesaler
takes delivery of the goods prior to reconsign-
ment;

3. quantity discount ; .
4. removal discount when wholesalers fetch the
goods themselves ;

5. promotion discount when wholesalers order
goods within a stipulated period.

The abolition of discounts for turnover showing a
gradual increase for grouped orders and ‘product
range’ orders also appear to be contrary to Atticle
85 (1). On the other hand, the abolition of the
‘display’ discount is justified as it constitutes

payment for a specific promotional act. The aboli-

tion of the discounts and rebates described above
has the object and effect of restricting competition
in the common market. The restriction of competi-
tion clearly derives from the efforts made by
Martell and DMP to discover the sources and
networks  of parallel trading in Italy' and had the
object and effect of protecting a higher price leyel
than'in the country of origin of the goods. The
parallel trade in question was in direct competition
with the exclusive distributor for the Italian market,
Wax e Vitale, a market on which prices were hither
than those in France. :

(c) The clause banning exports

Up to December 1987, the invoices issued by DMP

contained a clause banning exports in the Commu-
nity. It prohibited direct and indirect sales to other
Member States. In its judgment of 11 January
1990 ('), the Court of Justice ruled that a clause
prohibiting exports, systematically included on all
invoices, had the object or effect of preventing,
restricting and distorting competition within the
common market. The Court added that the fact
that a party had taken no steps to enforce obser-
vance of the clause by its customers was naot suffi-
cient to exempt the invoice clause prohibiting
exports from the prohibition in Article 85 (1) of the
EEC Treaty.

2. Effect on trade between Member States

Any prohibition on exports is inherently liable to
affect trade between Member States. The object of

(') Case C-277/87, Sandoz Prodotti Farmaceutici SpA v. Com-
mission, [1990] ECR 45.

37)

(38)

(39)

“0)

(41)

such a stipulation is to prevent trade between
Member States or to restrict it to the channels
chosen by the undertaking imposing the ban.

Furthermore, any practice or agreement directly or
indirectly discouraging exports or making them
less profitable is liable to affect trade between
Member States. This applies, in the case in point, to
trade between France and Italy.

In view of the fact that Martell is a relatively: large
undertaking, and in the light of its reputation both
in Italy and in all the Member States and the
volume of its transactions, the restrictions of
competition are substantial. The extent of the
parallel trade is demonstrated by the efforts of
Martell and DMP to put a stop to it.

B. Article 85 (3)

The exclusive distribution agreement concluded
between DMP and Martell does not qualify for the
block exemption provided for in ‘Commission
Regulation No 1983/83 (3. Pursuant to Article 3 (d),
agreements may not be exempted where :

‘one or both of the parties makes it difficult for
intermediaries or users to obtain the contract goods
from other dealers inside the common market’.

The agreements examined above cannot qualify for
individual exemption pursuant to ‘Article 85 (3)
since they were not notified to the Commission
and do not, as regards agreements preventing
exports, form part of the category of agreements
which need not be notified to the Commission
pursuant to Article 4 (2) of Regulation No 17.
Furthermore, the agreements do not satisfy the
conditions for exemption set out in Article 85 (3).
In particular, the export bans in question are not
likely to contribute to improving distribution.

C. Fines

Pursuant to Article 15 of Regulation No 17, infrin-
gements of Article 85 may be sanctioned by fines
of up to ECU 1 million or 10 % of the turnover of
the undertakings in the preceding business year,
whichever is the greater. It is necessary to take all
the relevant factors into account in assessing the

(® OJ No L 173, 30. 6. 1983, p. 1.
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gravity of the infringements, their duration and the
behaviour of the undertakings during the adminis-
trative procedure. The information in the Commis-
sion’s possession shows that DMP and Martell acted
jointly to withhold discounts, thus erecting a
barrier to exports which lasted from April 1986 to
the end of 1987. All the infringements ceased .at
the end of 1987.

(42) - A fine should be imposed on Martell since the
collusion with DMP primarily benefited Martell. By
partitioning the markets of various Member States,
Martell can sell the same products in certain coun-
tries such as Italy at higher prices than those
charged in other countries such as France. The
amount of the fine should also take account of the
fact that -this type of partitioning is particularly
serious and liable to jeopardize the achievement of
the single market.

43) A fine should be imposed on DMP for having
printed a clause prohibiting exports on its invoices
issued in France. In its defence, however, it is
acknowledged that as soon as DMP’s attention was
drawn to the clause, it took the necessary steps to
remove it from the invoices issued. Another fact in
favour of DMP is that the benefits of the market-
pattitioning policy did not fall to it but rather to
Martell.

(44) A fine should also be imposed on DMP in respect
of the agreements concluded with Gosme on sales
without certain discounts. The fine should be
imposed on DMP alone as the agreements which
were contrary to the- interests of Gosme were
concluded on its own initiative. In its. favour,
however, is the fact that it put an end to the infrin-
gements in 1987 following the Commission’s first
intervention, whilst the advantages of the market-
partitioning policy were not enjoyed by it but by
Martell,

HAS ADOPTED THIS DECISION :

Article 1
DMP and Martell have infringed Article 85 (1) of the EEC
Treaty by pursuing practices which consisted in:

1. the concluding of an agreement between DMP and
Martell to discourage parallel exports by refusing to
grant discounts in the event of export;

2. the withholding, within the framework of agreements
between DMP and Gosme, and with the approval of

Martell, of discounts and rebates in the event of
export ;

3. the incorporation by DMP of a clause prohibiting
exports in its invoices issued to wholesalers.
Article 2
A fine of ECU 300 000 is hereby imposed on Martell for
the infringements described in Article 1 (1) and (2).
Article 3
A fine of ECU 50 000 is hereby imposed on DMP for the
infringements described in Article 1.
Article 4

The fines shall be paid to account:

No 310-0933000-43,
Banque Bruxelles Lambert,

- Agence Européenne,

Rond Point Schuman §,
B-1040 Bruxelles,

within three months from the date of notification of this
Decision.

On expiry of that period interest shall automatically be
payable at the rate charged by the European Monetary
Cooperation Pund on its ecu operations on the first
working day of the month in which this Decision was
adopted, plus 3,5 percentage points, i.e. 13,5 %.

Article 5

This Decision is addressed to Distribution Martell Piper
SA, BP 21, F-16101 Cognac Cedex and to Martell et Cie
SA, BP 21, F-16101 Cognac Cedex.

This Decision is enforceable pursuant to Article 192 of
the EEC Treaty.

Done at Brussels, 15 May 1991.

For the Commission
Leon BRITTAN
Vice-President
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COMMISSION DIRECTIVE
of 10 June 1991

amending the Annexes to Council Directive 70/524/EEC concerning additives in
feedingstuffs

(91/336/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Directive 70/524/EEC of 23
November 1970 concerning additives in feedingstuffs ('),
as last amended by Commission Directive 91/249/EEC (3),
and in particular Article 7 thereof,

Whereas Directive 70/524/EEC provides for regular
amendment of the content of its Annexes to take account
of advances in scientifc and technical knowledge ;

Whereas the preservative ‘Propane-1,2-diol’ no longer
appears to meet all the requirements necessary for its
maintenance in the list of additives authorized throughout
the Community as far as it is used as an additive in
feedingstuffs for cats;

Whereas, therefore, the use of this substance in feeding-
stuffs for cats should prohibited ; :

Whereas the measures provided for in this Directive are
in accordance with the opinion of the Standing
Committee for Feedingstuffs,

‘HAS ADOPTED THIS DIRECTIVE:

Article 1

Annex I to Directive 70/524/EEC is hereby amended as
set out in the Annex hereto.

Article 2

The Member States shall bring into force the laws, regula-
tions and administrative provisions necessary to comply
with the provisions of Article 1 by 30 November 1991 at
the latest. They shall immediately inform the Commis-
sion thereof. '

When Member States adopt the measures referred to in
paragraph 1, they shall contain a reference to this Direc-
tive or shall be accompanied by such reference on the
occasion of their official publication. The methods of
marking such a reference shall be laid down by the
Member States.

Article 3
This Directive is addressed to the Member States.
Done at Brussels, 10 June 1991.

For the Commission
Ray MAC SHARRY

Member of the Commission

ANNEX

Under part G ‘Preservatives" under E 490 ‘Propane-1,2-diol’, the indication ‘Cats’ in the column
‘Species of animal’ and the figure 75 000 in the column ‘Maximum content’ as well as any other indi-

cation referring to feedingstuffs for cats are delted.

() OJ No L 270, 14. 12. 1970, p. 1.
() OJ No L 124, 18. 5. 1991, p. 43.
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CORRIGENDA

Corrigendum to Council Regulation (EEC) No 1517/91 of 31 May 1991 temporarily suspen-
ding the autonomous Common Customs Tariff duties on a number of agricultural
products

(Official Journal of the European Communities No L 142 of 6 June 1991)

On page 8, in the Annex, Table I, ‘Description of goods’ column:

— Line 4:

for:  ‘algaes’,
read: ‘algae’.
-— Line 8:

for:  ‘Lobstev’,
read: ‘Lobster’.
— Line 9:

for:  ‘lobstev,
read: ‘lobster’.

On page 8, in the Annex, Table I, ‘Description of goods’ column :
— Line 1: delete the brackets around ‘(Squalus acanthias)’

Line 2:

for:  “(Lutjanus purpursus),

read: ‘(Lutfanus purpureus).

On page 8, in the Annex, Table II, CN code column :

for:  ‘ex 03027998,

read: ‘ex 03037998’
On page 8, in the Annex, Table II, “Description of goods’ column :

~— Line 3:

for:  ‘(Cycloperus lufh[am)ﬁ

read: ‘(Cyclopterus lumpus).
— Line 8:

for:  ‘deoxyribonuclaic’,
read: ‘deoxyribonucleic’.

On page 9, in the Annex, Table II, ‘Description of goods’ column :

— Line 14:

for: ‘= 2,5% or more ... acide esters’,

read: ‘— 2,5 % or more ... acid esters’.

— Line 20:

for: ‘... 884 mg,

read: ‘... 0,04 mg.

On page 9, in the Annex, Table II, ‘Autonomous duties’ column :
for:  ‘compensatory’,

read: ‘compensatory’.

On page 9, in the he Annex, Table II, penultimate CN code :

for:  ‘ex 16043000,
read: ‘ex 1604 3090,

On page 9, in the Annex, Table II, ‘Description of goods’ column :
— Line 2:

for:  ‘(Chionoscales spp.,
read: ‘(Chinoecetes spp.).
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