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(Acts whose publication is obligatory)

COUNCIL REGULATION (EEC) No 40/93
of 8 January 1993

amending Regulation (EEC) No 2656/92 concerning certain technical modalities

in connection with the application of Regulation (EEC) No 1432/92 prohibiting

trade between the European Economic Community and the Republics of Serbia
and Montenegro

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to Council Regulation (EEC) No 1432/92
of 1 June 1992 prohibiting trade between the European
Economic Community and the Republics of Serbia and
Montenegro ('),

Whereas, by Regulation (EEC) No 2656/92 (%), the
Council established certain technical modalities in
connecting with the application of Regulation (EEC)
No 1432/92;

Whereas it is of the utmost importance to ensure an
effective application of the embargo on the Republics of
Serbia and Montenegro ;

Whereas a system of Sanctions Assistance Missions has
been established within the framework of the Conference
on Security and Cooperation in Europe (CSCE);

Whereas a Sanctions Assistance Mission already functions
effectively in the territory of the former Yugoslav
Republic of Macedonia and will be established in the
Republic of Croatia ;

Whereas this system of Sanctions Assistance Missions
enables the competent authorities of the Republic of
Croatia and of the territory of the former Yugoslav
Republic of Macedonia to control effectively the exports
from or through its territory to the Republics of Serbia
and Montenegro ;

Whereas the current state of war in the Republic of
Bosnia-Herzegovina makes it difficult at this stage to
establish a Sanctions Assistance Mission in this Republic ;

Whereas, under these circumstances, the technical moda-
lities, as established by Regulation (EEC) No 2656/92,

() OJ No L 151, 3. 6. 1992, p. 4.
() OJ No L 266, 12. 9. 1992, p. 27.

have or will become redundant as far as the Republic of
Croatia and the former Yugoslav Republic of Macedonia
are concerned ;

Having regard to the Treaty establishing the European
Economic Community and in particular Article 113
thereof,

Having regard to the proposal from the Commission,

HAS ADOPTED THIS REGULATION :

Article 1

As from 15 January 1993, Articles 1 and 2 of Regulation
(EEC) No 2656/92 shall be replaced by the following :

‘Article 1

The export to the Republic of Bosnia-Herzegovina of

- all commodities and products originating in, or
coming from, the Community shall be subject to the
presentation of a prior authorization for export to this
Republic by the competent authorities of the Member
States.

Article 2

The prior export authorization shall be issued under
the condition that an import licence has been issued
by the competent authorities of the Republic of
Bosnia-Herzegovina.

It must be guaranteed that these authorities will
confirm the arrival of the goods covered by the prior
export authorization.’

Article 2

This Regulation shall enter into force on the day of its
publication in the Official Journal of the European
Communities. .
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- This Regulation shall be binding in its entirety and directly applicable in all Member
States. )

Done at Brussels, 8 January 1993.

For the Council
The President
U. ELLEMANN JENSEN
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COMMISSION REGULATION (EEC) No 41/93
of 12 January 1993

fixing the import levies on cereals and on wheat or rye flour, groats and meal

THE COMMISSION OF THE EUROPEAN COMMUNITIBS,

Having regard to the Treaty estabhshmg the European
Economic Community,

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals ("), as last amended by Regulation (EEC)
No 1738/92 (%), and in particular Article 13 (5) thereof,

Having regard to Council Regulation (EEC) No 1676/85
of 11 June 1985 on the value of the unit of account and
the exchange rates to be applied for the purposes of the
common agricultural policy (%), as last amended by Regu-
lation (EEC) No 2205/90 {*), and in particular Article 3
thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (), and in particular Article 5
thereof,

Whereas the import levies on cereals, wheat and rye flour,
and wheat groats and meal were fixed by Commission
Regulation (EEC) No 3873/92 () and subsequent amend-
ing Regulations ;

Whereas, in order to make it possible for the levy arrange-
ments to function normally, the representative market
rate established during the reference period from 11
January 1993, as regards floating currencies, should be
used to calculate the levies; \

Whereas it follows from applying the detailed rules
contained in Regulation (EEC) No 3873/92 to today’s
offer prices and quotations known to the Commission
that the levies at present in force should be altered to the
amounts set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

- The import levies to be charged on products listed in

Article 1 (a), (b) and (c) of Regulation (EEC) No 2727/75
shall be as set out in the Annex hereto

Article 2

This Regulation shall enter into force on 13 January
1993.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 12 January 1993.

() OJ No L 281, 1. 11. 1975, p. 1.

() OJ No L 180, 1. 7. 1992, p. 1.

() OJ No L 164, 24. 6. 1985, p. 1.

() OJ No L 201, 31. 7. 1990, p. 9.

() OJ No L 387, 31. 12. 1992, p. 1.
(9 OJ No L 390, 31. 12. 1992, p. 118.

For the Commission
René STEICHEN

Member of the Commission
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ANNEX

~ to the Commission Regulation of 12 January 1993 fixing the import levies on cereals and

on wheat or rye flour, groats and meal

(ECU/tonne)

CN code Third countries (%) ‘
0709 90 60 132,23 () ¢)
071290 19 . 13223(30¢)
1001 10 00 172,54 () () (9
1001 90 91 140,44
1001 90 99 140,44 (')
1002 00 00 156,24 ()
1003 00 10 124,22
1003 00 20 124,22
1003 00 80 124,22 (1Y)
1004 00 00 113,46
100510 90 132,23 () ()
1005 90 00 132,23 (3 ()
1007 00 90 134,67 (%)
1008 10 00 45,99 (1)
1008 20 00 73,97 (%)
1008 30 00 36,33 (%)
1008 90 10 0
1008 90 50 . 36,33
1101 00 00 . 209,37 () (*")
1102 10 00 ‘ 231,68 (%)
1103 11 30 280,76 (%) (')
1103 11 50 280,76 (% (*%)
11031190 225,13 (%)

() Where durum wheat originating in Morocco is transported directly from that country to the Community, the
levy is reduced by ECU 0,60/tonne.

() In accordance with Regulation (EEC) No 715/90 the levies are not applied to products imported directly into
the French overseas departments, originating in the African, Caribbean and Pacific States.

(¥) Where maize originating in the ACP is imported into the Community the levy is reduced by ECU 1,81/tonne.

() Where millet and sorghum originating in the ACP is imported into the Community the levy is applied in accor-
dance with Regulation (EEC) No 715/90.

() Where durum wheat and canary seed produced in Turkey are transported directly from that country to the
Community, the levy is reduced by ECU 0,60/tonne.

(9 The import levy charged on rye produced in Turkey and transported directly from that country to the Commu-
nity is laid down in Council Regulation (EEC) No 1180/77 and Commission Regulation (EEC) No 2622/71.

() The levy applicable to rye shall be charged on imports of the product falling within CN code 1008 90 10 (triti-
cale). '

(®) On importation into Portugal the levy is increased by the amount specified in Article 2 (2) of Regulation (EEC)
No 3808/90. )

() No levy appliés to OCT originating products according to Article 101 (1) of Decision 91/482/EEC, except if
paragraph 4 of the same Article applies.

(**) An amount equal to the amount fixed by Regulation (EEC) No 1825/91 is to be levied in accordance with
Article 101 (4) of Decision 91/482/EEC.

(") Products falling within this code, imported from Poland, Czechoslovakia or Hungary under the Interim Agree-
ments concluded between those countries and the Community, and in respect of which EUR.1 certificates issued

in accordance with Regulation (EEC) No 585/92 have been presented, are subject to the levies set out in the
Annex to that Regulation.
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COMMISSION REGULATION (EEC) No 42/93
of 12 January 1993
fixing the premiums to be added to the import levies on cereals, flour and malt

THE COWISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals ('), as last amended by Regulation (EEC)
No 1738/92 (%), and in particular Article 15 (6) thereof,

Having regard to Council Regulation (EEC) No 1676/85
of 11 June 1985 on the value of the unit of account and
the exchange rates to be applied for the purposes of the
common agricultural policy (*), as last amended by Regu-
lation (EEC) No 2205/90 (%), and in particular Article 3
thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (%), and in particular Article §
thereof,

Whereas the premiums to be added to the levies on
cereals and malt were fixed by Commission Regulation
(EEC) No 3874/92 (%) and subsequent amending Regula-
tions ;

Whereas, in order to make it possible for the levy arrange-
merits to function normally, the representative market

rate established during the reference period from 11
January 1993, as regards floating currencies, should be
used to calculate the levies;

Whereas, on the basis of today’s cif prices and cif forward
delivery prices, the premiums at present in force, which
are to be added to the levies, should be altered to the
amounts set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The premiums referred to in Article 15 of Regulation
(EEC) No 2727/75 to be added to the import levies fixed
in advance in respect of cereals and malt coming from
third countries shall be as set out in the Annex hereto.

~

Article 2

This Regulation shall enter into force on 13 January
1993.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 12 January 1993.

() OJ No L 281, 1. 11. 1975, p. 1.

() O No L 180, 1. 7. 1992, p. 1.

() O No L 164, 24. 6. 1985, p. 1.

() OJ No L 201, 31. 7. 1990, p. 9.

() OJ No L 387, 31. 12. 1992, p. 1.
(9 OJ No L 390, 31. 12. 1992, p. 121.

For the Commission
René STEICHEN

Member of the Commission
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ANNEX

to the Commission Regulation of 12 January 1993 fixing the premiums to be added to the
import levies on cereals, flour and malt

A. Cereals and flour

(ECUftonne)

CN code

Current

1

1st period

2

2nd period

3

3rd period

4

0709 90 60
071290 19
1001 10 00
1001 90 91
1001 90 99
1002 00 00
1003 00 10
1003 00 20
1003 00 80
1004 00 00
1005 10 90
1005 90 00
1007 00 90
1008 10 00
1008 20 00
1008 30 00
1008 90 90
1101 00 00

S O 0 O O 0 0o 0 o oo 0o o 0 o o o © ©

S OO0 0 0 0 O 0 0 o o0 0 0 0 0 o o o

OO0 0 0 0 0O Qo 0o o0 o0 0 o o 0 o @9
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B. Malt

(ECUftonne)

CN code

Current

1

1st period

2

2nd period

3

3rd period

4

4th period

5

1107 10 11
1107 10 19
1107 10 91
1107 10 99
1107 20 00

o o o © o

o o O o Q

[T — T — B~ I ]

0 o0 o e

S © O o o
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COMMISSION REGULATION (EEC) No 43/93
of 12 January 1993

fixing the maximum export refunds on olive oil for the fourth partial invitation
to tender under the standing invitation to tender issued by Regulation (EEC) No
3143/92

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty estabhshmg the European
Economic Community,

Having regard to Council Regulation (EEC) No 136/
66/EEC of 22 September 1966 on the establishment of a
common organization of the market in oils and fats (), as
last amended by Regulation (EEC) No 2046/92 (3,

Having regard to Council Regulation (EEC) No 1650/86
of 26 May 1986 on the refunds and levies applicable to
exports of olive oil (%), and in particular Article 7 thereof,

Whereas Commission Regulation (EEC) No 3143/92 (%
issued a standing invitation to tender with a view to deter-
mining the export refunds on olive oil ;

Whereas Council Regulation (EEC) No 1432/92 (%), as
amended by Regulation (EEC) No 3534/92 (%), prohibits
trade between the Community and the Republics of
Serbia and Montenegro ; whereas this prohibition does
not apply to certain situations as given in the limitative
enumeration laid down in Articles 2 and 3 ; whereas this
should be taken into account when refunds are fixed ;

Whereas Article 6 of Regulation (EEC) No 3143/92
provides that maximum amounts are to be fixed for the
export refunds in the light in particular of the current
situation and foreseeable developments on the Commu-

nity and world olive-oil markets and on the basis of the
tenders received ; whereas contracts are awarded to any
tenderer who submits a tender at the level of the
maximum refund or at a lower level;

Whereas, for the purposes of applying the above-
mentioned provisions, the maximum export refunds
should be set at the levels specified in the Annex;

Whereas the Management Committee for Beef and Veal
has not delivered an opinion within the time limit set by
its chairman,

HAS ADOPTED THIS REGULATION :

Article 1

The maximum export refunds for olive oil for the fourth
partial invitation to tender under the standing invitation
to tender issued by Regulation (EEC) No 3143/92 are
hereby fixed in the Annex, on the basis of the tenders
submitted by 9 January 1993.

Article 2

This Regulation shall enter into force on 13 January
1993.

This Regulatxon shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 12 January 1993.

() OJ No 172, 30. 9. 1966, p. 3025/66.
() OJ No L 215, 30. 7. 1992, p. 1.

() OJ No L 145, 30. 5. 1986, p. 8.

() OJ No L 313, 30. 10. 1992, p. 39.
() O No L 151, 3. 6. 1992, p. 4

(9 OJ No L 358, 8. 12. 1992, p. 16.

For the Commission
René STEICHEN

Member of the Commission
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ANNEX

to the Commission Regulation of 12 January 1993 fixing the maximum export refunds on
olive oil for the fourth partial invitation to tender under the standing invitation to tender
issued by Regulation (EEC) No 3143/92

(ECU/100 kg)

Product code Amount of refund (')

1509 10 90 100 —
1509 10 90 900 —
© 150990 00 100 —
1509 90 00 900 —
1510 00 90 100 —_
1510 00 90 900 —

(') Refunds for exports to the Republics of Serbia and Montenegro may only be
granted for humanitarian aid supplied by charitable organizations fulfilling the
conditions laid down in Article 2 (a) and Article 3 of Council Regulation (EEC)
No 1432/92.

NB: The products codes and the footnotes are defined in amended
Commission Regulation (EEC) No 3846/87.
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COMMISSION REGULATION (EEC) No 44/93
of 12 January 1993

re-establlshmg the preferential customs duty on imports of multiflorous (spray)
carnations originating in Morocco

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty estabhshmg the European
Economic Community,

Having regard to Council Regulation (EEC) No 4088/87
of 21 December 1987 fixing conditions for the
application of preferential customs duties on imports of
certain flowers originating in Cyprus, Israel, Jordan and
Morocco ('), as amended by Regulation (EEC) No
3551/88 (3, and in particular Article § (2) (b) thereof,

Whereas Regulation (EEC) No 4088/87 fixes conditions
for the application of a preferential customs duty on
large-flowered roses, small-flowered roses, uniflorous
(bloom) carnations and multiflorous (spray) carnations
within the limit of tariff quotas opened annually for
imports of fresh cut flowers into the Community;

Whereas Council Regulation (EEC) No 3341/92 (®) opens
and provides for the administration of Community tariff
quotas for cut flowers and flower buds, fresh, originating
in Cyprus, Jordan, Morocco and Israel ;

Whereas Article 2 (3) of Regulation (EEC) No 4088/87
stipulates that the preferential customs duty shall be
reintroduced for a given product of a given origin if the
prices of the imported product (full rate customs duty not
deducted) are, for at least 70 % of the quantities for which
prices are available on representative Community import
markets, not less than 85 % of the Community producer
price for a period, calculated from the actual date of
suspension of the actual preferential customs duty,

— of two successive market days, after suspension under
Article 2 (2) (a) of that Regulation,

— of three successive market days, aftér suspension
under Article 2 (2) (b) of that Regulation ;

Whereas Commission Regulation (EEC) No 2960/92 (%)
fixed Community producer prices for carnations and roses

for application of the arrangements for importation from-

the countries in question ;

Whereas Commission Regulation (EEC) No 700/88 (%), as
amended by Regulation (EEC) No 3556/88 (), laid down
detailed rules for the application of these arrangements ;

() OJ No L 382, 31. 12. 1987,

p- 22.
() OJ No L 311, 17. 11. 1988, p. 1.
() OJ No L 336, 20. 11. 1992, p. 8.
(Y) OJ No L 298, 14. 10. 1992, p. 9.
() OJ No L 72, 18. 3. 1988, p. 16.
(9 OJ No L 311, 17. 11. 1988, p. 8.

Whereas to permit the import arrangements to function
in the normal manner prices on importation should be
calculated using :

— for currencies maintained against each other within a
maximum spread at any given moment for spot rate
transactions of 2,25 % a conversion rate based on
their central rate multiplied by the correcting factor
provided for in the last subparagraph of Article 3 (1)

, of Council Regulation (EEC) No 1676/85 (), as last
amended by Regulation (EEC) No 2205/90 (%),

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C seties, over
a period to be determined, multiplied by the
coefficient referred to in the preceding indent;

Whereas the preferential customs duty fixed for
multiflorous (spray) carnations originating in Morocco by
Regulation (EEC) No 3341/92 was suspended by
Commission Regulation (EEC) No 3465/92();

Whereas on the basis of price recordings made as
specified in Regulations (EEC) No 4088/87 and (EEC) No
700/88 it must be concluded that the requirement for
reintroduction of the preferential customs duty laid down
in the last indent of Article 2 (3) of Regulation (EEC) No
4088/87 is met for multiflorous (spray) carnations
originating in Morocco ; whereas the preferential customs
duty should be reintroduced,

HAS ADOPTED THIS REGULATION :

Article 1

For imports of multiflorous (spray) carnations (CN code
ex 0603 10 53) originating in Morocco ; the preferential
customs duty set by Regulation (EEC) No 3341/92 is

reintroduced.

Article 2

This Regulation shall enter into force on 13 January
1993.

() OJ No L 164, 24. 6. 1985, p. 1.
(® OJ No L 201, 31. 7. 1990, p. 9.
() OJ No L 350, 1. 12. 1992, p. 71.
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This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 12 January 1993.

For the Commission
René STEICHEN

Member of the Commission
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'COUNCIL

DECISION OF THE REPRESENTATIVES OF THE GOVERNMENTS OF THE
MEMBER STATES, MEETING WITHIN THE COUNCIL

of 8 January 1993

amending Decision 92/470/ECSC concerning certain technical modalities in

connection with the application of Decision 92/285/ECSC prohibiting trade

between the European Coal and Steel Community and the Republics of Serbia
and Montenegro

(93/8/ECSC)

THE REPRESENTATIVES OF THE GOVERNMENTS OF
THE MEMBER STATES OF THE EUROPEAN COAL AND
STEEL COMMUNITY, MEETING WITHIN THE COUNCIL,

Whereas, on 1 June 1992, the Representatives of the
Governments of the Member States, meeting within the
Council, adopted Decision 92/285/ECSC, prohibiting
trade between the European Coal and St¢el Community
and the Republics of Serbia and Montenegro (') ;

Whereas, by  Decision  92/470/ECSC(3), the
Representatives of the Member States of the European
Coal and Steel Community established certain technical
modalities in connection with the application of Decision
92/285/ECSC ;

Whereas it is of the utmost importance to ensure an
effective application of the embargo on the Republics of
Serbia and Montenegro ;

Whereas a system of Sanctions Assistance Missions has
been established within the framework of the Conference
on Security and Cooperation in Europe (CSCE);

Whereas a Sanctions Assistance Mission already functions
effectively in the territory of the former Yugoslav
Republic of Macedonia and will be established in the
Republic of Croatia ;

i

() OJ No L 151, 3. 6. 1992, p. 20.
() OJ No L 266, 12. 9. 1992, p. 29.

Whereas this system of Sanctions Assistance Missions
enables the competent authorities of the Republic of
Croatia and of the former Yugoslav Republic of
Macedonia to control effectively the exports from or
through its territory to the Republics of Serbia and
Montenegro ; o

Whereas the current state of war in the Republic of
Bosnia-Herzegovina makes it difficult at this stage to
establish a Sanctions Assistance Mission in this Republic ;

Whereas, under these circumstances, the technical
modalities, as established by Decision 92/470/ECSC, have
or will become redundant as far as the Republic of
Croatia and the former Yugoslav Republic of Macedonia
are concerned ;

In agreement with the Commission,

HAVE DECIDED AS FOLLOWS:

Article 1.

As from 15 January 1993, Articles 1 and 2 of Decision
92/470/ECSC shall be replaced by the following :

‘Article 1
The export to the Republic of Bosnia-Herzegovina of

all commodities and products covered by the ECSC
Treaty and originating in, or coming from, the
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. Community shall be subject to the presentation of a
prior authorization for export to this Republic by the
competent authorities of the Member States.

Article 2

The prior export authorization shall be issued under
the condition that an import licence has been issued
by the competent authorities of the Republic of
Bosnia-Herzegovina.

It must be guaranteed that these authorities will
~ confirm the arrival of the goods covered by the prior
export authorization.

Article 2

" This Decision shall enter into force on the day of its

publication in the Official Journal of the European
Communities.

Done at Brussels, 8 January 1993.

The President
U. ELLEMANN JENSEN
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COMMISSION

COMMISSION DECISION
of 30 September 1992
declaring the compatibility of a concentration with the common market

(Case No IV/M214 — Du PontIICI)
(Only the English text is authentic)

(93/9/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 4064/89
of 21 December 1989 on the control of concentrations
between undertakings ('), and in particular Article 8 (2)
thereof, '

Having regard to the Commission Decision of 3 June
1992 (3 to initiate proceedings in this case,

Having given the undertakings concerned the opportunity
to make known their views on the objections raised by
the Commission, ‘ :

Having regard to the opinion of the Advisory Committee
on Concentrations (%),

Whereas :
I. BACKGROUND

The nature of the proceedings

(1)  These proceedings concern the proposed acquisi-
tion of the worldwide nylon operations of Imperial
Chemical Industries plc (ICI) by E.I. du Pont de
Nemours and Company (Du Pont) which was noti-
fied on 30 April 1992 pursuant to Article 4 of

(") OJ No L 395, 30. 12. 1989, p. 1 ; corrected version : OJ No L
257, 21. 9. 1990, p. 13.
OJ No C 144, 6. 6. 1992, p. 10.

% O] No C 8, 13. 1. 1993, p. 2.

@

@)

“

4

6

Council Regulation (EEC) No 4064/89 (the ‘Merger
Regulation’).

On 20 May 1992 the Commission decided to
continue the suspension of the concentration
pursuant to Article 7 (2) of the Merger Regulation,
and on 3 June 1992 the Commission initiated
proceedings in this case pursuant to Article 6 (1) (c)
of that Regulation.

The parties

Du Pont is a US-based group with worldwide activ-
ities in particular in the chemical and petroleum
industries. In 1991, the worldwide sales of Du Pont
were around ECU 31 billion, of which around
30 % were accounted for by sales of polymers and
fibres. The overall turnover of Du Pont in the
Community in 1991 was around ECU 9 billion.

ICI is a UK based group with international activ-
ities in particular in chemical and related indus-
tries. In 1991 the worldwide sales of ICI were
around ECU 18 billion, of which nylon accounted
for around ECU 800 million.

II. THE CONCENTRATION

The acquisition of the nylon business of ICI by Du
Pont is a concentration within the meaning of
Article 3 (1) of the Merger Regulation.

III. COMMUNITY DIMENSION

The aggregate worldwide turnover of Du Pont and
of the nylon business of ICI which is the subject of
the transaction exceeded ECU § billion in 1991.
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@)

®)

. Both Du Pont and ICP’s nylon business have a
Community-wide turnover of more than ECU 250 -

million, and they did not achieve more than two-
thirds of their Community-wide turnover in one

_and the same Member State. Thus the concentra-

tion has a Community dimension within the

meaning of Article 1 (2) of the Merger Regulation.

IV. ASSESSMENT PURSUANT TO ARTICLE 2 OF
THE MERGER REGULATION

1. Structure of the nylon industry

Nylon (or polyamide as it is also known) is created
from successive chemical processes. There are three
basic steps to obtain nylon fibre :

— step one involves the production of the raw
material. This is caprolactam for the so-called
nylon 6 process, and nylon salt (hexamethylene
diamine adipate) for the so-called nylon 6.6
process. Caprolactam and nylon salt are
produced in a chain involving the transforma-
tion or mixing of several intermediates. The
most important nylon specific intermediates for
nylon 6.6 are adiponitrile (ADN) and hexa-
methylene diamine (HMD),

— step two involves the polymerization (forming
long molecular chains) of the raw material to
produce a paste (molten polymer) which is
cooled and then cut into chips (polymer granu-
late),

— step three involves the re-melting of the chips,
and extrusion of the molten polymer into either
filament yarn (bulked continuous filament yarn
known as BCF) or staple fibre.

Different companies participate in the various
industrial levels in the production chain. Some
companies participate at all levels (the integrated

_companies). In Europe there are three integrated

companies. There are ICI, Du Pont and the French
company Rhdne-Poulenc, all three having large
petro-chemical facilities (). Other petro-chemical
companies such as the German company BASF are
only active in the first two steps of the production
chain, i.e. producing caprolactam or nylon salt, and
polymerization.

(") ICI shut its ADN facilities in July 1992 and currently buys in

its ADN requirement for the continuing production of HMD.
Du Pont has no production of adipic acid (AA) in Europe, and
buys this raw material. AA is an ingredient used in many
chemical processes. In the production of nylon, it is com-
bined with HMD to make nylon salt.

®)

(10)

Some companies are only active on the last two
steps of the production chain, ie. polymerization
and fibre production. These companies, such as the
Italian producers SNIA, Radici and ‘Aquafil, buy in
their requirements of caprolactam or nylon salt.

A third group of companies only manufactures
fibres, buying in the polymer. These companies are
either specialists in certain niches, or are small
companies mainly producing commodity fibres.
This group of companies mainly produces textile
fibre.

One European carpet manufacturer, Beaulieu, (the
world’s second largest carpet manufacturer) also
produces nylon fibres for its own use. It is not,
however, capable of producing the entire range of
nylon fibre which is requires (3.

There was fast growth in the use of nylon fibres
until the 1970s and lower growth rates, at least in
Europe, thereafter. The overall demand for nylon
was growing at around 3 % per year over the last
decade and is expected to continue at around this
level for the next decade. The lowest growth rate (2
to 3 %) is expected in North America, the highest
growth rate (4 to 5 %) in the Asia Pacific region,
whilst Europe is expected to have growth of around
3 to 4 %. '

The European nylon industry has for some time
been characterized by overcapacity at the nylon
fibre production level, which has had an impact on
the profitability of most of the players.

2. Relevant product markets

The proposed concentration has a direct impact on
the end-use applications of nylon fibres. The end-
uses of nylon fibre must be distinguished because
the different applications result in different relevant
markets for the various types of nylon fibres
produced.

The major groups of end-use applications for nylon

fibre are:

— fibres for textile applications,
— fibres for floor coverings (carpets),

— fibres for industrial applications.

(3 Only one other European manufacturer, the Belgian company

ITC, has been identified as having even a minimal nylon fibre
production capacity.
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Both Du Pont and ICI are active competitors in the
Community in fibres for carpets and in industrial
yarns. ICI is, in addition, present in textile applica-
tions with Du Pont being the leading supplier in
the neighbouring market for elastane fibres with its
Lycra products.

In 1991 in the Community, ICI had a turnover of
around ECU [...]()() million in nylon textile
fibres, around ECU { .. .. ] () million in nylon carpet
fibres, and around ECU [...](®) million in indus-
trial fibres. Du Pont had a turnover of around ECU
[...]1(% million in nylon carpet fibres and around
ECU [...] (") million in industrial fibres. Du Pont
had negligible sales of nylon textile fibres because
it has no Community production. The other nylon
sales of Du Pont and ICI in the Community was
mainly accounted for by industrial engineering
resins. (Du Pont around ECU [...](9) million, ICI
around ECU [...](") million.)

Du Pont’s worldwide nylon revenue in 1991 was
around ECU [...](®) million, of which around
ECU [...]() million was in Western Europe.

(11)  The fibres for each of these major end-use applica-
tions belong to distinct markets. While the nylon
polymers used in the manufacture of the different
nylon fibres are essentially the same, many of the
physical properties, e.g. weight, thickness, softness,
durability, tenacity, etc., vary significantly from one
group of fibres to another, depending on the
end-use for which it is intended. Hence, for
exemple, a nylon carpet fibre cannot be used for a
textile/apparel application and a textile yarn cannot
be used for a typical industrial application. To illus-
trate these differences, the range of typical nylon
fibre decitex('?) depending on the intended
end-use is as follows:

textile fibre : 10-150
carpet fibre : 700-2 000

industrial fibre : 1 000-2 000.

() In the published version of the Decision, some information
has hereinafter been omitted, pursuant to the provisions of
Atticle 17 (2) of Regulation (EEC) No 4064/89.

(") Precise figure deleted ; between 250 and 300.

(%) Precise figure deleted ; between 100 and 200.

(%) Precise figure deleted ; between 50 and 100.

(*) Precise figure deleted ; between 150 and 200.

(%) Precise figure deleted ; less than 50.

() Precise figure deleted ; between 100 and 150.

() Precise figure deleted ; between 50 and 100.

(%) Precise figure deleted ; between 2 500 and 3 000.

() Precise figure deleted ; between 350 and 400.

(") Decitex measures grams per 10 000 metres.

(12)

(13)

(14)

In addition to varying decitexes, the nylon
polymer may also be modified depending on the
intended application to provide for special fibre
properties. -

" The differences in decitex, as well as other key

fibre properties required for each end-use, mean
that these different fibres are not manufactured on
the same equipment.

It is not necessary to decide in this case whether or
not there are relevant product markets for nylon
fibres for textile applications or for a specific use
within textile applications. There is no horizontal -
overlap between Du Pont and ICI for these
products and the acquisition by Du Pont of ICI's
nylon fibres for textiles activities does not lead to
the creation or strengthening of a dominant posi-
tion as a result of which effective competition
would be significantly impeded in the common
market or in a substantial part of it.

“Similarly, there is no creation or strengthening of a

dominant position in nylon fibres for industrial
applications. It can therefore be left open whether
there is one or more relevant product markets for
nylon fibre in the various industrial end-uses.

Nylon fibres for carpets

There is a relevant product market comprising all
nylon fibres .used for carpets. The different types of
nylon fibre compete within this overall market.
ICI's turnover within the Community in this
market represents around 20 % of its overall
worldwide nylon turnover.

Other fibres used for carpet manufacturing, such as
polypropylene, wool, polyester and acrylic are not
regarded by the carpet manufacturers as inter-
changeable or substitutable to a significant extent
with nylon carpet fibres, by reason of their charac-
teristics, their prices and their intended use in the
manufacturing process. '

It appears that nylon fibres produced through both
the nylon 6 route and the nylon 6.6 route are
largely substitutable for use in carpet manufactur-
ing. Nylon 6 and nylon 6.6 are two different
chemical forms of nylon, with a different manufac-
turing process and different raw materials. Manu-
facturers generally produce one or the other, not
both. Both Du Pont and ICI produce nylon 6.6.
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The principal differences in characteristics between
the two types of nylon are temperature resistance,
surface smoothness, stretch recovery and to some
extent low-temperature dyeability. As far as use in
carpet manufacturing is concerned, however, these
different characteristics are not so significant from
a technical point of view as‘in other end-use appli-
cations. Although there is a slight difference in
price between the two types of nylon fibre (nylon
6.6 carpet fibre is around § % more expensive than
nylon 6 carpet fibre), and there are some switching
costs in changing from one to the other (for
example, arising from changes necessary to dyeing
systems), both fibre types would appear to be consi-
dered by the carpet industry to be substitutable to a
significant extent.

For both nylon 6 and nylon 6.6 fibres, there are
two different types of fibres used for the manufac-
ture of carpets, staple fibres and bulked continuous
filament (BCF) fibres.

Filament yarns are produced in ‘infinite’ length via
melt spinning and sold as a wound package to the
carpet manufacturers. Staple fibres are produced by
the same basic melt spinning process, but here the
filaments are cut to relatively short lengths and
baled for dispatch. However, to be used in carpets,
staple fibres must be spun into yarn form in an
additional processing step carried out by specialist
spinning companies. For the carpet manufacturers,
the price of comparable BCF and spun staple fibre
is essentially the same. Because of the simpler
initial production process, staple fibres are sold by
the fibre producers to the spinners at prices which
are generally cheaper than BCF fibres. The BCF
fibres are ready to use by the carpet manufacturers,
and are sold directly to them.

Experience built up over the years and installed
equipment have led carpet manufacturers to have a
certain preference for either BCF or staple fibres.
However, the importance of the differences
between BCF and staple has declined over time as
technical improvements have led to greater unifor-
mity of BCF yarns. Today, most carpet types can be
made from either BCF or staple. There remain,
however, some types of carpet, for example solid
shade velours, where BCF cannot yet fully compete
with staple due to its lack of uniformity, and thus
staple is preferred.

It is considered for the reasons set out above that
for carpet manufacturing nylon staple fibre and
BCF belong to the same relevant product market.

Du Pont states in its notification that polypropy-
lene carpet fibres should be considered as substitu-
table for nylon carpet fibres.

The Commission’s investigation, however, shows
that for the carpet manufacturers there is no signi-

(17)

(18)

ficant substitutability between nylon carpet fibres
and polypropylene carpet fibres.

The main reasons for the use of nylon carpet fibres
derive from their distinct inherent characteristics
vis-d-vis other fibres which give specific advantages
both for manufacturers in terms of processing and
for the final consumer in terms of performance.

The most significant distinct characteristics of
nylon fibre are:

— dyeability,
— appearance retention,
— excellent resilience and abrasion resistance,

— safe flammability.

Unlike polypropylene fibre, nylon carpet fibre can
be both dyed and printed during the process of
carpet manufacturing. In this way, for example,
large runs of undyed carpets can be produced
which can then be dyed as required in response to
customer demand. This leads to high flexibility,
and efficiencies in production, stock and in distri-
bution. Because of this dyeability, furthermore,
nylon carpet fibres can be printed with different
colours during manufacturing, giving unlimited
pattern choice. These advantages are particularly
relevant in the production of tufted carpets, this
being the most widely produced form of carpet.
Colour and design are amongst the most important
parameters by which carpet manufacturers can
differentiate their products.

This dyeability characteristic of nylon fibre has a
major implication for the business of a carpet
manufacturer. It enables the manufacturer to deter-
mine the value added by colouring and printing,
these being the main means of product differentia-
tion for the manufacturer. The value added in the
colouring and/or printing stages of production is
much higher than in the tufting or carpet construc-
tion stage. Even for a simple plain-coloured tufted
carpet, for example, the dyeing costs are around
two-thirds higher than the tufting costs, according
to Du Pont estimates. If a pattern is to be intro-
duced, then there is further significant value added
at this stage, this being much more complicated
than plain-dyeing.

The efficiencies in stocking and distribution costs
resulting from this dyeability characteristic of nylon
carpet fibres arise from the possibility to stock only
the undyed (white) fibres, as opposed to hundreds
of potential colour variants, and/or the possibility
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to stock undyed carpets which can be dyed and
printed to order, as opposed to the entire range of
carpets available for sale. This enables the manufac-
turer to react quickly (just in time’) to specific
orders without incurring high stocking costs. This
allows much leaner distribution with short lead
times.

Polypropylene carpet fibre is capable of use only in
a pre-dyed form since colour can only be added to
the molten polymer during fibre production. Once
the fibre is produced, it cannot accept further
colour processing because of its chemical make-up.

The other specific characteristics of nylon fibre,
which determine the appearance and wearability of
the final product, also account for the use of nylon
fibre in higher quality carpets. For the most signifi-
cant performance and appearance requirements,

nylon carpet fibres have the best balance of proper- -

ties. Nylon fibre is accordingly considered by the
carpet manufacturers to have the best performan-
ce/cost ratio of all carpet fibres in the medium to
high price range of carpets.

Because of the excellent abrasion resistance and
resilience, and good appearance retention, nylon
carpets generally wear better and longer than poly-
propylene carpets. For the contract market, it is
important for most applications to have hard-
wearing carpets which conform to flammability
standards. The characteristics of nylon fibre
compared to those of polypropylene fibre in this
respect make nylon fibre the preferred fibre for
most contract use in the Community.

Almost all the carpet manufacturers who have
responded to the Commission’s enquiries to date
state that nylon carpet fibre cannot be substituted
by polypropylene or other carpet fibres either at all
or only to limited extent (21 out of 23 manufactu-
rers, the remaining two unclear). A significant
number of these manufacturers which were
contacted produce both nylon and polypropylene
carpets. These manufacturers which use both types
of fibre state that the different fibres are geared to
specific parts of the carpet market in view of their
specific characteristics (e.g. nylon fibre used for,
tnter alia, the contract market and for printed

(22)

(23)

carpets, polypropylene fibre for the low-end resi-
dential market).

The overwhelming majority of the carpet manufac-
turers contacted did not consider it feasible to
substitute their current and anticipated nylon fibre
use by polypropylene fibre. The reasons cited
include :

— using only polypropylene fibre would not
permit the manufacturer to cover an adequate
range of the carpet market,

— using only polypropylene fibre would mean the
loss of those segments where the highest
value-added is achieved,

— the high capital investment in dyeing and prin-
ting facilities could not be recovered because
this machinery cannot be used with polypropy-
lene fibres which are not dyeable,

— higher production costs arising from the loss of
manufacturing flexibility. Since nylon can be
produced in an undyed form, and then
coloured and printed to order, this achieves
‘significant production efficiences impossible
with polypropylene fibre,

— higher stocking costs, again arising. from the
different dyeability characteristics. Because
polypropylene fibre is pre-dyed, a complete
range of colours must be stocked.

Only three carpet manufacturers of those contacted

state that there would be no technical difficulty for-

them to replace their current nylon fibre use by
polypropylene fibre. Two of these, however, go on
to state that this would involve a very considerable
change from their current product profile.

It follows from the above that carpet manufacturers
are in general not able to switch between nylon
and polypropylene fibres in reaction to significant
changes in the supply conditions of either fibre.
For two products to be regarded as substitutable,
the direct customer must consider it a realistic and
rational possibility to react to, for example, a signi-
ficant increase in the price of one product by swit-
ching to the other product in a rélatively short
period of time. Each product must be a reasonable
alternative for the other in economic and technical
terms. In this context, industrial customers will
usually make an objective evaluation of alternative
inputs. ’
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In the present case, for example, the carpet manu-
facturers can and do switch in a relatively short
period of time between the use of staple nylon
fibre and nylon BCF, and between fibres from the
nylon 6 route and fibres from the nylon 6.6 route.
In contrast with this they do not switch back and
forth between nylon and polypropylene fibres.

There is a large price difference between nylon
fibres and polypropylene fibres in general. A
typical average nylon fibre would cost almost twice
as much as a typical polypropylene fibre (the poly-
propylene : nylon fibre price ratio is around 1:2,13
based on 1991 data ; the ratio was 1:1,87 in 1987).

Despite this price gap, nylon fibre remains so far
the most widely used fibre in carpet manufacturing.
The cost of fibres in general accounts for between
25 and 40 % of the ex-factory price of carpets for
the manufacturers. Since fibre cost is so significant
for the carpet manufacturer, the fact that nylon
fibre has not been displaced by polypropylene fibre
can therefore only be explained by the non-substi-

(25)

tutability of the two fibres arising from their diffe-
rent specific characteristics.

Since polypropylene fibre has been available since
the early 1970s, it could have been expected that if
it was possible or rational to replace nylon fibre by
polypropylene fibre, this would have already taken
place to a significant extent.

This is confirmed by a detailed analysis of the
historical development of the use of different fibres
in carpet manufacturing. Over the last twenty years,
the use of polypropylene fibres has grown to
around 36 % of total carpet fibre use, in an expan-
ding overall carpet market. In contrast, nylon fibre,
which accounted for around 40 % of total carpet
fibre use in the early 1970s, actually increased to
49 % by 1979. There was a decline in the overall
share of nylon 10 41 % by 1984. Subsequently the
share of nylon has remained almost stable (a
decline of 1,4 % in the period 1984 to 1990).

Volume (in 1000 tonnes) and % in total fibre use

1988

1984 1985 1986 1987 1989 1990
Nylon 193 41%(197 41%]|198 41%(213 40%]|219 40%|{234 39%]|239 39%
Polypropylene 128 27%|134 28%]|149 31%|(171 33%]|189 35%]|214 36%(220 36%
All fibres 465 466 477 526 545 593 609
The overall use of carpet fibre grew substantially (28)  The general price development in the Community

throughout the last 15 years. Over the whole
period, nylon fibre has been the most widely used
fibre. Its use grew from around 170 000 tonnes in
the early 1970s to around 240 000 tonnes in 1990.
In the period from 1984 to 1990, where the share
of nylon fibre of total fibre use was almost stable,
the volume of nylon fibre used grew by some 23 %
from around 195000 tonnes.

Over the last 15 years, however, polypropylene fibre
has eroded the overall shares of all fibres used in
carpets, although this development has slowed
down from 1984 onwards. Overall, it is expected
that the trends in the use of the various carpet
fibres observed over the period 1984 to 1990 will
continue in the foreseeable future. The estimates of
the parties show that the use of polypropylene fibre
will grow at a rate of around [...](") per year,
whilst the use of nylon fibre will grow at around
[...]1() per year between now and 1995. No signi-
ficant substitution of nylon fibre by polypropylene
fibre is therefore expected.

(") Precise figure deleted ; less than 3 %.

of nylon fibre and polypropylene fibre for use in
carpets over the last five years has been checked.
There is no indication that the polypropylene fibre
price has a significant influence on the nylon fibre -
price. Polypropylene fibre prices for carpets have
fallen by between 10 % and 11 % in nominal
terms over the last five years, whereas nylon fibre
prices for carpets have increased in nominal terms
by between 3 and 4 % over the same period. Since
during this period the share of nylon fibres in total
carpet fibre usage remained largely constant, these
figures do not indicate significant positive cross-
price elasticity between nylon and polypropylene
fibres for carpets.

This analysis of the comparative price development
of nylon and polypropylene carpet fibre prices is
based on the average prices of the main fibre
producers. Both nylon carpet fibres and polypropy-
lene carpet fibres are differentiated products, rather
than homogeneous products. Such an analysis
therefore cannot result in a precise measurement of
cross-price elasticity since the average prices
depend to a certain extent on the product mix sold.
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The figures however show a tendency. Furthermore,

the object of the calculation is to reflect the
dynamic of competition between nylon carpet
fibres and polypropylene carpet fibres. Both types
of fibre are continuously changing and improving,
and the product mix therefore changes over time.
Any comparison of the price development must
reflect this dynamic.

3. Relevant geographic market

It is considered that the relevant geographic market
for nylon carpet fibres is the Community.

The Community carpet manufacturers are concen-
trated in Belgium, Germany, the UK, the Nether-
lands and France. The nylon carpet fibre producers
are based mainly in Germany (Du Pont, ICI, Akzo),
the UK (ICI), France (Rhéne-Poulenc) and
Northern Italy (Snia, Radici, Aquafil). The carpet
‘manufacturers buy, and the fibre producers sell,
throughout the Community. Du Pont and ICI, for
example, sell their carpet fibres to all Member
States where there is carpet production. All the
fibre suppliers sell to carpet manufacturers in the
five most significant carpet producing Member
States (which account for around 90 % of all
Community nylon carpet fibre consumption).

On the other hand, the evidence shows that the
market is not wider than the Community. There
are relatively low imports (less than 10 %), negli-
gible exports and consequently relatively little

(30)

(31)

mutual inter-penetration between the Community
and other areas such as North America and the Far
East. There has been no significant change in the
export/import pattern over the last decade. There is
no indication that this will change in the foresee-
eable future.

The main reason for this low inter-penetration is
that a close relationship is required between the
fibre manufacturers and their customers. This arises
mainly because of the necessity for security of
supply of fibre by the carpet manufacturer, and the
close working relationship between fibre manufac-
turers and carpet manufacturers in the development
of specific fibres and carpets. There are, further-
more, additional transport costs for overseas ship-
ments and also an import duty of 9 % into the
Community.

4. Structure of the nylon markets

Over the last decade, there has been no significant
entry into the overall Community nylon industry
or into any of the nylon fibre markets. During this
period, exit from and consolidation within the
industry has continued.

4.1. Nylon fibres for carpets: competitors and
market shares

The competitors in the nylon carpet fibre market
and an indication of their market shares in terms of
value of sales in the Community in the last three
years are as follows (') :

1989 (') 1990 () 1991
% % %
Du Pont ..
ICI . .0
' . 3
Rhéne-Poulenc/Snia 20-25
Aquafil
Radici
Akzo 5-10 each
Allied
Others
100 100 100

(") Precise figures deleted. :
(%) Precise figures deleted ; between 20 and 25 %.

(") Total production in the Community was around 250 000 ton-

nes
the

in 1991. Capacity is estimated at around 320 000 tonnes,
rate of utilization of capacity being similar for all produ-

cers.
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In a market where products are differentiated in
terms of price and quality, the appropriate method
of calculation of market shares has to be based on
value rather than volume. In this way, high value
items are given their correct weight relative to low
value items. A calculation based on volumes would
not reflect the real market position of the players.

Furthermore, although relevant in any assessment
of market power, it would be incorrect to include
captive production in market share calculations
because these quantities are not available on the
market. In the present case for example the other
carpet manufacturers cannot buy nylon carpet
fibres from the backward integrated carpet manu-
facturer, Beaulieu. Beaulieu’s captive production is
therefore excluded from the above figures.

The total value of the Community nylon carpet
fibre market was around ECU 750 million in 1991.

5. Impact of the concentration

S.1. Position of Du Pont after the concentration

|

By acquiring ICI’s nylon business, Du Pont would
increase its market share in the EC from around
[...]1() to 43 % based on 1991 figures. This is
about twice that of the next competitor, Rhone-
Poulenc/Snia. Overall, the other competitors are
smaller. Over the last three years, Du Pont’s market
share declined by [...]() and ICI's by [...](). It
cannot be excluded that this decline in market
share would continue after the concentration.

Du Pont and ICI are the leading companies in
terms of quality of products and technological
development. Through its research programme, for
example, ICI has developed the largest selection of
carpet yarns and fibres in the world, offering to the
carpet manufacturers enormous variety of decitexes,
lustres, cross-sections and dye variants. Both ICI
and Du Pont incorporate technical support into
their mainstream development activity. They are
recognized in the industry as working with manu-
facturers, wholesalers. and retailers to a much
greater extent than their other competitors. This
technical collaboration involves, inter alia, the

(") Precise figure deleted ; between 20 % and 25 %.
(® Precise figure deleted; less than 5 %.

(34)

33)

(36)

(7)

joint development of new fibres and carpets, and
the examination of new production methods for
carpets.

The level of research and development of both Du
Pont and ICI is above the nylon industry average.
Du Pont for example spends around [...]() of
sales on product development work and a further
[...]1¢) to [...]1() on technical service to assist
customers in product enhancement and differentia-
tion.

Both Du Pont and ICI pursue a strategy of selling
high value premium fibres, as well as selling
commodity fibres. They are the main competitors
in the industry to market brands at the level of
retailers and final consumers through, for example,
country-wide advertising campaigns. [...](*) ICI is
Du Pont’s closest competitor overall. Both compa-
nies sell a wide variety of differentiated products
and ICI has been Du Pont’s most likely source of
competition in quality of product and innovation
in the past. Co

Both Du Pont and ICI are integrated nylon fibre
producers, ie. they cover all the manufacturing
steps in the claim to produce nylon fibre from the
base chemicals to the end fibre. On the basis of Du
Pont’s figures, being an integrated producer is a
competitive advantage. By acquiring ICI, Du Pont
would be able to source its adipic acid requirement
internally. This would improve Du Pont’s cost base.

Du Pont is the lowest cost producer in the world,
because of the scale of its production in particular
in the US and since its proprietary route to nylon
via butadiene is the cheapest.

The strength of Du Pont in the nylon carpet fibre
market in the Community after the proposed
concentration has to be assessed in the context of
Du Pont’s global position in the nylon industry.

Du Pont is one of the world’s largest chemical
companies. The nylon facilities of Du Pont in the
different regions of the world can rely on its large
US based research and development activity.

Du Pont is therefore already a strong competitor in
the Community nylon carpet fibre market and it
would be strengthened by the acquisition of ICI's
nylon business.

(%) Precise figure deleted.
(*) Business secret deleted.
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5.2. Position of competitors

The most significant competitor of Du Pont and
ICI in the nylon carpet fibre market to date is
Rhéne-Poulenc. Rhéne-Poulenc and the Italian
subsidiary of Fiat, Snia, have recently entered into
an agreement to combine their nylon carpet fibre
activities in a joint-venture company. Both compa-
nies considered that this agreement was necessary
to attain a size which would enable them to better
competete in the market.

The combined product range of Rhéne-Poulenc/
Snia is not as large as that of Du Pont/ICI. This is
largely because Rhéne-Poulenc and Snia in the past
have carried out relatively limited product develop-
ment and research. Rhdne-Poulenc/Snia, however,
now has a strategy of focusing its future growth on
the higher segments of the market. The joint-
venture arrangement will provide an improved sales
base in which to exploit this development.

The Rhéne-Poulenc/Snia business can justify a
higher level of investment than was possible in the
past for the two partners alone. It would take a
considerable time, however, to significantly
broaden the existing product range in this way.

Furthermore, Rhéne-Poulenc is also a fully inte-
grated producer of nylon fibres, based on the buta-
diene route which is the cheapest. Rhéne-Poulenc
produces all its adiponitrile requirement in a
50:50 joint venture with Du Pont. Despite the
significance of adiponitrile in the nylon chain,
there is no indication that this cooperation between
Rhéne-Poulenc and Du Pont has influenced to a
significant extent the competitive behaviour of
Rhéne-Poulenc vis-d-vis du Pont.

There are three other significant competitors which
each presently have around 10 % of the Commu-
nity nylon carpet fibre market.

The Italian company Aquafil has grown signifi-
cantly over the last few years, its market share
increasing by around one third over the last three
years. A large proportion of its sales are of high
quality fibres.

Another Italian company, Radiéi, is a supplier of
commodity fibres. Its sales and market share have
also been growing over the last three years.

The Dutch company Akzo, which is one of the
Community’s largest chemical companies specia-
lizes in selling high quality fine nylon yarns at the

(40)

(41)

42)

(43)

top end of the market. It has maintained market
share in this segment.

There is some imporft penetration from the large
US nylon producer Allied Signal, which has less
than 5 % of the market. There is no indication,
however, that the other large US nylon producers
intend to export production to the Community in
the foreseeable future.

In general terms, the competitors do not at present
cover the whole range of fibres supplied by Du
Pont and ICL In the short to medium term these
competitors are not likely to be able to develop a
significantly broader range of high quality fibres
across the board. The range of fibres which both
Du Pont und ICI are currently able to offer has
been built up over a long time, and is a result of
research and development justified by the large
sales base of both companies.

Product differentiation is a key element of compe-
tition in this market. The existence and further
development of a large variety of nylon fibres is
very important for the-Community carpet manufac-
turers since this is a factor which enables them in
turn to differentiate their products. The success of
the Community carpet manufacturers, at least in
the medium to high end of the overall carpet
market, depends on their ability to offer a broad
range of different products.

5.3. Position of customers

The customers are the European carpet manufactu-
rers. There is a group of large companies. The
largest company, Beaulieu, which is based in

Belgium has a turnover of around ECU 1,1 billion
in 1990. There are three carpet manufacturers in
the Community in the range of ECU 250 million
to ECU 350 million turnover retail on 1990 figures.

There are eleven manufacturers in the range of
between ECU 100 million and ECU 250 million.
The remaining carpet manufacturers are small or
medium-sized companies. '

To a certain extent, when a carpet manufacturer
chooses a particular fibre to make a particular
carpet in a collection, the manufacturer is
committed to that fibre for that carpet at least for
the life of the collectlon

The cost of launching a new carpet range involving
design, the production and distribution of sample
books to all outlets, and promotion, is a significant
expense for carpet manufacturers. When a carpet
manufacturer introduces a new range of carpet,
therefore, this range would usually have a life of
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between three and seven years. The construction of
a carpet is made with regard to the technical
properties and attributes of the specified fibre.
Without using the specified fibre, the carpet manu-
facturer cannot produce the same carpet as that
sold in accordance with sample books.

The choice of a particular fibre and a particular
supplier is therefore a significant one for the carpet
manufacturer. Manufacturers therefore follow a stra-
tegy of multiple supply as much as possible. This
can be expected to continue after the proposed
concentration, since it is not in the manufacturers’
interest to become dependent on any one supplier.
It may be, therefore, that over time, where a manu-
facturer currently buys fibres from both Du Pont
and ICI, there will be an incentive to shift some of
this demand to another supplier.

The parties have also submitted that the carpet
manufacturers have the option to integrate back-
wards into nylon fibre production, and that this is a
potential source of buyer leverage. In the Commu-
nity, Beaulieu and ITC of the carpet manufacturers
have integrated backwards into nylon fibre produc-
tion. Beaulieu is by far the largest European carpet
manufacturer.

The only other Community carpet manufacturer
amongst the larger producers so far to decide to
install come captive fibre production facilities is
the Belgian Balta/ITC group. This production faci-
lity was installed in 1984. It is now run at full capa-

city.

Although the other carpet manufacturers contacted
have no current plans to install their own fibre
production facilities, this possibility cannot be
excluded in the medium to long term.

5.4. Indirect competitive pressure from other fibres
at retail level

Du Pont would achieve, with the proposed acquisi-
tion, a strong position in the market for nylon
carpet fibres. Nonetheless there is indirect compe-
titive pressure on Du Pont, as on all nylon fibre
producers, arising from the retail price of carpets
made from other fibres, in particular polypropylene
fibres.

For the residential customer in particular, it is diffi-
cult to distinguish between polypropylene carpets
and nylon carpets. Consumers make their buying
decisions for carpets on the basis of four main
criteria, these being price, colour/design, intended
use, and quality. Price, however, is the most impor-
tant factor generally.

(#7)

(48)

Prices of carpets in general vary enormously. There
are however identifiable price categories at which
nylon and polypropylene carpets are sold. These
vary to a certain extent from one Member State to
another. Polypropylene carpets so far have been
mainly sold in the lowest price category. This cate-
gory also contains the cheapest nylon carpets. In
the Medium price category, the carpets sold have
been mainly nylon carpets but polypropylene
carpets are now making inroads. In the higher
price category, very few polypropylene carpets have
been sold in the past.

There is therefore direct competition between poly-
propylene carpets and nylon carpets in the main
segments of the overall carpet market. This degree
of overlap at retail level results in significant indi-
rect competitive pressure on the prices of carpet
fibres. This indirect pressure amounts to a signifi-

-cant constraint on the competitive behaviour of the

nylon fibre suppliers.

5.5. Effect of the proposed concentration on the
nylon carpet fibre market

The Community nylon carpet fibre market is for
the time being competitive. There is price competi-
tion and there is in particular competition with
regard to quality and innovation. As a result of the
proposed acquisition of ICI’s nylon business, Du
Pont would be the strongest player in the Commu-
nity nylon carpet fibre market. It is true that the
position of the remaining competitors, the possibi-
lities for the carpet manufacturers to switch
suppliers over time, together with the significant
indirect competitive pressure from polypropylene
carpets on the retail level, amount to some
constraint on Du Pont’s freedom of action. Never-

. theless, the strengthening: of Du Pont in the

Community nylon carpet fibre market leads to a
considerable reduction of competition, in particular
with regard to the competition in product develop-
ment. Product differentiation resulting from conti-
nuing innovation is one of the driving forces of this
market. Competition in product development
between Du Pont and ICI in the past has been an
important source of innovation in the Community.
Consequently, it is reasonable to assume that the
position of Du Pont would be such as to enable it
to act independently of its competitors and of its
customers.

Du Pont has recognized the Commission’s
concerns in this respect and in order to meet these
concerns Du Pont has accordingly modified its
original concentration plan by entering into the
following undertakings vis-d-vis the Commission.
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‘Du Pont undertakes that, as soon as practicable
" after the completion of the notified transaction and
in any event not later than 30 days after the
completion of the notified transaction, Du Pont
will take necessary steps to enter into good faith
negotiations with interested third parties with
regard to the following arrangement and will
conclude such arrangement as soon as practicable
but no later than [...](!) after the completion of
the notified transaction. These periods may be
extended with the agreement of the Commission.

1. Du Pont will reserve capacity to produce up to
12000 tonnes per annum of nylon staple fibre
representing a cross-section of ICI’s current
product range for the benefit of an independent
third party. So as to ensure improved competi-
tion, such a third party must be a supplier of
nylon fibres and not a carpet producer.

2. Du Pont will manufacture up to 12 000 tonnes
per annum of such nylon staple fibre as may be
specified by such third party for a period of five
years renewable by the selected candidate. Such
products will be sourced from the facility best

" suited to meeting such third party’s require-
ments. The fee to be paid for such fibre

. products will be based on a polymer pricing
formula plus a fibre conversion fee as agreed
between Du Pont and the third party. Such fee
will be based on take or pay principles common
in similar manufacturing arrangements.

3. Du Pont will, on terms and conditions as.agreed
between Du Pont and the third party, agree to
transfer to such third party a . free-standing
carpet research and development facility compa-
rable in terms of quality to those currently exis-
ting in Oestringen and Geneva and appropriate
to the business transferred. Such facility, which
will be staffed with competent technical
personnel at least half of whom should be from
ICI's Oestringen facilities, will be at a location
chosen by the third party. Du Pont will, on
terms and conditions as agreed between Du
Pont and the third party, take all reasonable
steps to encourage the relevant ICI personnel to
take up employment with the third party.

4. Du Pont will, on terms and conditions as agreed
between Du Pont and the third party, take all
reasonable steps to encourage the competent
sales personnel familiar with the business being
transferred to take up employment with the
third party.

5. Du Pont will, on terms and conditions as agreed
between Du Pont and the third party, license

(') Precise time deleted.

“9)

+ - exclusively or assign to the selected third party
ICI's “Timbrelle” trademark.

Any dispute between Du Pont and the selected

third party arising out of the implementation of
these undertakings will be submitted to indepen-
dent arbitration to be mutually agreed between Du
Pont and such third party.’

These undertakings have been taken into. account
in the Commission’s assessment of the effect of the
proposed concentration. The undertakings will
immediately enable a third party to replace ICI
partially as a supplier of high quality fibres by the
transfer of the equivalent of [...]() of the existing
staple fibre production of ICI at its main nylon

“carpet fibre facility at Oestringen, in Germany.

This third party will be able to maintain and build
on this position in the segment of the market
which is closest to that of Du Pont in terms of
quality through the research and development faci-
lity and development and support expertise also to
be transferred. This would significantly improve the
competitiveness of the third party, in particular as
regards its product range and future product deve-
lopment. These undertakings therefore will

" substantially reduce the likelihood that Du Pont

could be able to determine the degree of product
development and innovation in the market.

CONCLUSION

The proposed concentration, amended by the
inclusion of the undertakings would not therefore
create a dominant position on the EC nylon carpet
fibre market as a result of which effective competi-
tion would be significantly’ 1mpeded in the
common market within the meaning of Article 2
(3) of the Merger Regulation, -

HAS ADOPTED THIS DECISION:

Article 1

The proposed acquisition by Du Pont of ICI’s nylon busi-
ness is declared compatible with the common market.

Article 2

This Decnslon is sub]ect to the obllgatlon that Du Pont
fulfils the undertakings which it has entered mto vis-ad-vis
the Commisison.

(®) Precise figure deleted ; around half. -
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Article 3

~ This Decision is addressed to:

E.L du Pont de Nemours and Company,
c/o Cleary, Gottlieb, Steen & Hamilton,
23 Rue de la Loi,

B-1040 Brussels.

Done at Brussels, 30 September 1992.

For the Commission
Leon BRITTAN

Vice-President

—
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