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I

(Acts whose publication is obligatory)

COMMISSION REGULATION (EEC) No 1458/93
of 14 June 1993

fixing the import levies on cereals and on wheat or rye flour, groats and meal

1993, as regards floating currencies, should be used to
calculate the levies ;

Whereas it follows from applying the detailed rules
contained in Regulation (EEC) No 762/93 to today's offer
prices and quotations known to the Commission that the
levies at present in force should be altered to the amounts
set out in the Annex hereto,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals ('), as last amended by Regulation (EEC)
No 1 738/92 (2), and in particular Article 13 (5) thereof,
Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (3), and in particular Article 5
thereof,

Whereas the import levies on cereals, wheat and rye flour,
and wheat groats and meal were fixed by Commission
Regulation (EEC) No 762/93 (4) and subsequent amending
Regulations ;

Whereas, in order to make it possible for the levy arrange­
ments to function normally, the representative market
rate established during the reference period from 1 1 June

HAS ADOPTED THIS REGULATION :

Article 1

The import levies to be charged on products listed in
Article 1 (a), (b) and (c) of Regulation (EEC) No 2727/75
shall be as set out in the Annex hereto.

Article 2

This Regulation shall enter into force on 15 June 1993.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 14 June 1993 .
For the Commission

Rene STEICHEN

Member of the Commission

0 OJ No L 281 , 1 . 11 . 1975, p. 1 .
0 OJ No L 180, 1 . 7. 1992, p. 1 .
(3) OJ No L 387, 31 . 12. 1992, p. 1 .
(4) OJ No L 79, 1 . 4. 1993, p. 11 .
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ANNEX

to the Commission Regulation of 14 June 1993 fixing the import levies on cereals and on
wheat or rye flour, groats and meal

(ECU/tonne)

, CN code Third countries (")

0709 90 60 140,69 (2)(3)
071290 19 1 40,69 (2)(3)
1001 10 00 1 79,45 (')O
1001 90 91 150,71
1001 90 99 150,71 (9)
1002 00 00 154,31 (6)
1003 00 10 140,51
1003 00 20 140,51
1003 00 80 140,51 (9)
1004 00 00 1 16,95
1005 10 90 140,69 (2)0
1005 90 00 140,69 (2)0
1007 00 90 143,41 (4)
1008 10 00 52,52 (9)
1008 20 00 106,03 (4)
1008 30 00 56,81 0
1008 90 10 ' 0
1008 90 90 56,81
1101 00 00 222,77 0
1102 1000 228,64
1103 11 30 289,19
1103 11 50 289,19
1103 11 90 238,95

(') Where durum wheat originating in Morocco is transported directly from that country to the Community, the
levy is reduced by ECU 0,60/tonne .

(2) In accordance with Regulation (EEC) No 715/90 the levies are not applied to products imported directly into the
French overseas departments, originating in the African, Caribbean and Pacific States.

(■') Where maize originating in the ACP is imported into the Community the levy is reduced by ECU 1,81 /tonne.
(4) Where millet and sorghum originating in the ACP is imported into the Community the levy is applied in accor­
dance with Regulation (EEC) No 715/90 .

(<) Where durum wheat and canary seed produced in Turkey are transported directly from that country to the
Community, the levy is reduced by ECU 0,60/tonne .

(6) The import levy charged on rye produced in Turkey and transported directly from that country to the Commu­
nity is laid down in Council Regulation (EEC) No 1180/77 (OJ No L 142, 9. 6. 1977, p. 10), as last amended by
Regulation (EEC) No 1902/92 (OJ No L 192, 11 . 7. 1992, p. 3), and Commission Regulation (EEC) No 2622/71
(OJ No L 271 , 10 . 12. 1971 , p. 22), as amended by Regulation (EEC) No 560/91 (OJ No L 62, 8 . 3. 1991 , p. 26).

(7) The levy applicable to rye shall be charged on imports of the product falling within CN code 1008 90 10
(triticale).

(s) No levy applies to OCT originating products according to Article 101 ( 1 ) of Decision 91 /482/EEC.
(*) Products falling within this code, imported from Poland, Czechoslovakia or Hungary under the Interim Agree­
ments concluded between those countries and the Community, and in respect of which EUR.l certificates issued
in accordance with Regulation (EEC) No 585/92 have been presented, are subject to the levies set out in the
Annex to that Regulation.
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COMMISSION REGULATION (EEC) No 1459/93
of 14 June 1993

fixing the premiums to be added to the import levies on cereals , flour and malt

1993, as regards floating currencies, should be used to
calculate the levies ;

Whereas, on the basis of today's cif prices and cif forward
delivery prices, the premiums at present in force, which
are to be added to the levies, should be altered to the
amounts set out in the Annex hereto,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals ('), as last amended by Regulation (EEC)
No 1 738/92 (2), and in particular Article 15 (6) thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (3), and in particular Article 5
thereof,

Whereas the premiums to be added to the levies on
cereals and malt were fixed by Commission Regulation
(EEC) No 3874/92 (4) and subsequent amending Regula­
tions ;

Whereas, in order to make it possible for the levy arrange­
ments to function normally, the representative market
rate established during the reference period from 1 1 June

HAS ADOPTED THIS REGULATION :

Article 1

The premiums referred to in Article 15 of Regulation
(EEC) No 2727/75 to be added to the import levies fixed
in advance in respect of cereals and malt coming from
third countries shall be as set out in the Annex hereto.

Article 2

This Regulation shall enter into force on 15 June 1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 14 June 1993 .
For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 281 , 1 . 11 . 1975, p. 1 .
(2) OJ No L 180, 1 . 7. 1992, p. 1 .
(3) OJ No L 387, 31 . 12. 1992, p. 1 .
(4) OJ No L 390, 31 . 12. 1992, p. 121 .
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ANNEX

to the Commission Regulation of 14 June 1993 fixing the premiums to be added to the
import levies on cereals, flour and malt

A. Cereals and flour

(ECU/tonne)

Current 1st period 2nd period 3rd period
CN code

6 7 8 9

0709 90 60 0 0 0 0

0712 90 19 0 0 0 0

1001 10 00 0 0 0 0

1001 9091 0 2,74 2,74 2,67

1001 90 99 0 2,74 2,74 2,67

1002 00 00 0 0 0 0

1003 00 10 0 2,07 2,07 2,07

1003 00 20 0 2,07 2,07 2,07

1003 00 80 0 2,07 2,07 2,07

1004 00 00 0 1,39 1,39 0

1005 10 90 0 0 0 0

100S90 00 0 0 0 0

1007 00 90 0 0 0 0

1008 10 00 0 0 0 0

1008 20 00 0 0 0 0

1008 30 00 0 0 0.0

1008 90 90 0 0 0 0

1101 00 00 0 3,83 3,83 3,73

B. Malt

(ECU/tonne)

Current 1st period 2nd period 3rd period 4th period
CN code

6 7 8 9 10

1107 10 11 0 4,88 4,88 4,75 4,75

1107 10 19 0 3,64 3,64 3,55 3,55

1107 10 91 0 3,68 3,68 3,68 3,68

1107 1099 0 2,75 2,75 2,75 2,75

1107 20 00 0 3,21 3,21 3,21 3,21
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COMMISSION REGULATION (EEC) No 1460/93
of 14 June 1993

amending Regulation (EEC) No 610/77 on the determination of prices of adult
bovine animals on representative Community markets and the survey of prices

of certain other cattle in the Community

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the. Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 805/68 of
27 June 1968 on the common organization of the market
in beef and veal ('), as last amended by Regulation (EEC)
No 125/93 (2), and in particular Article 12 (7) thereof, and
Article 25 thereof,

Whereas the information available on the trend in cattle
numbers indicates that the coefficients used in calculating
the price of adult bovine animals on the representative
markets of the Community should be adjusted ;

Whereas Annex I to Commission Regulation (EEC) No
610/77 (3), as last amended by Regulation (EEC) No
161 5/92 (4), should therefore be amended ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Beef and Veal,

HAS ADOPTED THIS REGULATION :

Article 1

Annex I to Regulation (EEC) No 610/77 is replaced by
the Annex hereto.

Article 2

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

It shall apply for the purposes of calculating the levies in
force from 5 July 1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 14 June 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 148 , 28 . 6. 1968, p. 24 .
0 OJ No L 18, 27. 1 . 1993, p. 1 .
(j OJ No L 77, 25. 3 . 1977, p. 1 .
(4) OJ No L 170, 25 . 6. 1992, p. 16 .
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ANNEX

ANNEX I

Coefficients to be used in calculating the price on the representative Community markets­
for adult bovine animals

Germany 20,4
Belgium 3,9
Denmark 2,7
Spain 6,2
France 25,6
Greece 0,8
Ireland 7,9
Italy 9,9
Luxembourg 0,3
Netherlands 6,0
Portugal 1,7
United Kingdom 14,6'
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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 9 March 1993

concerning aid provided by the United Kingdom Government to British
Aerospace for its purchase of Rover Group Holdings over and above those
authorized in Commission Decision 89/58/EEC authorizing a maximum aid to

this operation subject to certain conditions .
(Only the English text is authentic)

(93/349/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES, The measures taken by the United Kingdom Government
cited in the opening of the procedure had been the
subject of a Commission Decision of 17 July 1990 (3) (the
* 1990 Decision'). By a ruling of 4 February 1992 (4), the
Court of Justice of the European Communities annulled
the 1990 Decision in so far as that Decision required the
United Kingdom Government to recover from BAe the
State aid which the Commission considered these
measures entailed. This Court ruling followed an appeal
by BAe against the 1990 Decision. The Court found for
BAe on procedural grounds, namely that in taking its
1990 Decision the Commission had failed to observe the
procedural rules laid down in Article 93 (2). The Court
did not pronounce on the substantive issues of the 1990
Decision .

Having regard to the Treaty establishing the European
Economic Community, and in particular the first subpara­
graph of Article 93 (2) thereof,

Having given notice in accordance with the above
Article to interested parties to submit their comments,

Whereas :

I

On 28 April 1992 the Commission initiated the proce­
dure (') provided for in Article 93 (2) in respect of
measures taken by the United Kingdom Government over
and above those authorized in Decision 89/58/EEC (2)
(the ' 1988 Decision'). The Commission considered that
these measures constituted State aid within the meaning
of Article 92 ( 1 ) to British Aerospace (BAe) for its
purchase of the Rover Group. The value of the measures
was estimated at £ 44,4 million. The Commission con­
sidered, furthermore, that the aid measures were illegal in
that they were in breach of the 1988 Decision and
because they had not been notified to the Commission .

By letter dated 13 July 1992, the United Kingdom
Government confirmed that it had no observations on the
letter of 28 April 1992 opening the present procedure.
The Commission did receive observations from BAe on
18 June 1992. These observations are summarized in Part
VIII below and considered in Part IX. They were commu­
nicated to the United Kingdom Government on 23 June
1992 ; the United Kingdom Government did not make
any comments on them.

(') OJ No C 122, 14. 5. 1992, p . 3 .
(2) OJ No L 25, 28 . 1 . 1989, p . 92.

(') OJ No C 21 , 29 . 1 . 1991 , p. 2.
(4) Case C-294/90, British Aerospace and Rover Group Holdings
v. Commission, [1992] ECR 1-493.
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In the framework of the procedure already opened by the
letter of 28 April 1992, the Commission, by letter dated
30 July 1992, drew the attention of the United Kingdom
to the necessity, in the event that the aid measures in
question were found to be incompatible with the
common market, to require, at the appropriate time, i.e.
when a final negative decision would be taken, recovery of
interest on the principal amount in question to run from
the effective date of payment of the aid, so as to neutralize
all the undue advantages which would have accrued to
BAe and Rover Group. On the same day, copies of this
letter were transmitted both to BAe and Rover Group.

The United Kingdom Government replied to the
Commission's letter of 28 April 1992 by a letter of
25 September 1992, the contents of which are sum­
marized under Part X below. BAe replied to the Commis­
sion's letter of 30 July 1992 by a letter dated 26 August
1992, the contents of which are summarized under Part
VIII (ix) to (xii) below. A copy of this letter was trans­
mitted to the United Kingdom Government ; the United
Kingdom Government did not make any comment on
this letter.

BAe reflected fairly the real net worth of the company
in the market,

— restructuring aid to Rover could be considered com­
patible with the common market under Article 92 (3)
(c) in view of, inter alia, the provisions of the corpo­
rate plan for the Group over the period 1988 to 1992
and the commitment of the purchasers to implement
in full the restructuring plan ; such aid would,
however, have to be subject to a series of strict condi­
tions,

— the amount of such restructuring aid should, in the
light of all the prevailing conditions including the
cost of the restructuring plan, be limited to £ 469
million in order to satisfy the criterion of proportion­
ality in relation to the problems it was seeking to
resolve ; any aid beyond this amount would not be
compatible with the common market as it would
place the Rover Group in a more favourable financial
position than its Community competitors .

On this basis the Commission authorized a maximum
State aid to the Rover Group of £ 469 million. This meant
that the United Kingdom Government would, in effect,
sell the company for a negative price of £ 319 million, i.e.
the debt write-off of £ 469 million less the acquisition
price of £ 150 million. This authorization was subject to
six specific conditions :

— that there be no alteration in the proposed terms of
sale of the Rover Group to BAe as notified,

— that the aid be used exclusively for the repayment of
financial debts of the Rover Group,

— that no further aid be granted to Rover before the end
of 1992, with the exception of a maximum regional
grant of £ 78 million,

— that completion of the Rover corporate plan by the
end of 1992 be carried out in accordance with the
details communicated to the Commission ,

— that repayment to the United Kingdom Government
be effected no later than on the completion of the
corporate plan of any underspending or overvaluation
of the debt items as communicated to the Commis­
sion,

—- that certain parliamentary assurances for the Rover
Group be ended and that no further guarantees of
subsequent obligations be incurred by the company.

II

The 1988 Decision followed a notification by the United
Kingdom Government of its proposal to provide new
capital of £ 800 million to the Rover Group to write off
debt in the context of its sale by the Government to BAe.
The Decision describes in detail the background to the
notification, the context of the sale to BAe, as well as the
criteria and rationale underlying the Commission's Deci­
sion and the conditions imposed therein . The key
elements of the Decision — which was never contested
by the United Kingdom Government or any other party
— relevant to the present Decision may be summarized
as follows :

— the debt write-off of £ 800 million proposed by the
United Kingdom Government exceeded the proposed
£ 1 50 million acquisition price of the Rover Group by
BAe and would have meant that the Government
would have been selling the Rover Group for a nega­
tive price equivalent to £ 650 million ; it would there­
fore have constituted State aid within the meaning of
Article 92 ( 1 ),

— the Commission concluded that the net indebtedness
of the Rover Group as at 30 June 1988 in fact
amounted only to £ 569,2 million and not £ 801,1
million as maintained by the United Kingdom
Government ; this latter figure included £ 23 1 ,9
million working capital which could not be con­
sidered as financial debt,

— the Commission accepted that the acquisition price
for the Rover Group of £ 150 million to be paid by

III

The 1990 Decision was based on evidence that had
emerged subsequent to the adoption of the 1988 Deci­
sion. This evidence indicated that, contrary to the terms
of the 1990 Decision, the United Kingdom Government
had altered the terms of sale of the Rover Group in such a
way as to confer additional aid amounting to £ 44,4
million on BAe and the Rover Group. These matters are
considered in Chapter IV below.
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The 1990 Decision also reassessed the acquisition price
paid by BAe for the Rover Group in the light of new rele­
vant information which had become available and been
supplied by the United Kingdom Government. This
information included correspondence from other inte­
rested parties with the Department of Trade and Industry
(DTI), advice to the Government on the conduct of the
sale of the Rover Group, relevant correspondence with the
United Kingdom tax authorities, financial statements for
the Rover Group at 30 June 1988 , and profit and cash
flow forecasts which had been made earlier. The Commis­
sion concluded that, while the failure of the United
Kingdom Government to supply this information to the
Commission at the time of the 1988 Decision constituted
a failure to cooperate, the information itself gave the
Commission no reason to believe that the negative price
of £ 319 million resulting from the 1988 Decision was
not a fair price for both the seller and the purchaser in
the light of, inter alia, the restructuring commitments
and the obligation on BAe not to sell the core business of
the Rover Group within five years. This obligation had
had a significant discounting effect on the price.

Secretary of State for Trade and Industry by letter of
14 July 1988. According to the United Kingdom
authorities, the Commission was orally informed at
the time of the 1988 Decision of this concession ;

(b) £ 1,5 million was paid by the United Kingdom
Government to the Rover Group to cover advice costs
incurred by the company as a result of the sale.

The United Kingdom authorities argued at the time
that this sum represented the cost of legal and
economic advice to the Rover Group linked to the
sale and did not constitute an aid which would affect
the competitive position of the Rover Group. This
concession was communicated to the chairman of
BAe by a letter from the Secretary of State for Trade
and Industry dated 14 July 1988 ;

(c) the payment of the purchase price of £ 1 50 million for
the Rover Group was deferred from 12 August 1988 to
30 March 1990 resulting, according to the United
Kingdom authorities, in a net benefit to BAe of £ 22
million.

According to the United Kingdom authorities, this
concession was due to difficulty in establishing with
confidence the use of Rover's tax advantages by BAe.
The United Kingdom authorities communicated their
agreement to BAe's proposal to defer its payment in a
letter dated 14 July 1988 from the Secretary of State
for Trade and Industry to the Chairman of BAe. The
benefit to BAe of the deferment was calculated on the
assumption that in its absence BAe would have
borrowed the £ 150 million, paying interest at base
rate. However, the United Kingdom authorities took
the view that the gross benefit of £ 33,4 million
should be reduced by the additional tax payment
which BAe would have paid on the higher profit due
to the deferment of the payment.

IV

On 21 November 1989 a report by the controller and
auditor general of the United Kingdom National Audit
Office (NAO) was published together with a secret NAO
memorandum attached thereto, which revealed that addi­
tional financial concessions had been made by the United
Kingdom Government to BAe over and above those
authorized in the 1988 Decision . The value of these
concessions was put by the NAO at £ 38 million . The
main conclusion of the NAO Report was that the acquisi­
tion price for the Rover Group fell short of the real value
of the company. The memorandum also revealed the ex­
istence of side-letters to the contract, the identity of other
candidate buyers and the existence of Valuations of the
Rover Group made by the merchant bank which advised
the Government during the sale.

There then followed correspondence and meetings
between the Commission and the United Kingdom
authorities in the course of which the documentation
referred to in the NAO memorandum together with
further information and documentation were transmitted
to the Commission . The following matters emerged
which are the subject of this Decision :

(a) a grant of £ 9,5 million was made to BAe by the
United Kingdom Government to cover part of the
£ 13,6 million cost to BAe of purchasing Rover's
minority shares.

The level of £ 9,5 million was chosen in order to
remain below the £ 10 million threshold for parlia­
mentary approval required by the Industrial Develop­
ment Act 1 982. This concession, and the reason for it,
were communicated to the chairman of BAe by the

V

The Commission has carried out a full reappraisal of the
above matters and has concluded that each contains State
aid within the meaning of Article 92 ( 1 ) and that this aid
is incompatible with the common market.

Before considering each of the above concessions indi­
vidually, the Commission would make one general obser­
vation : the key conclusion in the 1988 Decision con­
cerning the State aid entailed in the sale of the Rover
Group to BAe was that, as Rover — which had a positive
book value — was being sold to BAe for a negative price
following exclusive negotiations, the sale terms entailed
by definition State aid from the seller to the buyer. Follo­
wing from this, any and every subsequent revision to the
terms of sale involving financial costs to be borne exclusi­
vely by the seller increases the negative price and consti­
tutes new State aid.

As to the individual concessions :
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(a) the £ 9,5 million grant paid to BAe constitutes aid
within the meaning of Article 92 (1 ). This payment
was financed, as the letter of 12 July 1988 from the
Secretary of State for Trade and Industry to the
chairman of BAe acknowledged, 'by means of a direct
Industrial Development Act 1982 Section 8 grant to
BAe'. In other words, it was financed under an
approved aid scheme. Any such payment constitutes,
by definition, a State aid. Moreover, by revising the
terms of sale of Rover to BAe from those authorized
by the Commission to confer a financial advantage
exclusively on BAe, it added to the State aid entailed
in those terms.

On calculating the value to BAe of this 20-month
deferment of payment of the purchase price, the
Commission had earlier accepted, in drawing up the
1990 Decision, the methodology proposed by the
United Kingdom authorities. This entailed basing the
calculation on the notional interest which BAe would
have had to pay on a loan of £ 150 million for 20
months on the assumption that BAe would have paid
interest at the base rate when borrowing the £ 150
million on, a short-term basis from a private bank. The
resulting value is £ 33,4 million. The Commission
accepts that BAe could have raised this finance in a
variety of ways, e.g. from internal cash resources, from
a long-term loan at more favourable terms, etc . In fact,
BAe argues that it could and would have raised the
necessary finance by way of a long-term bond issue
over 25 years at 10,97 % interest cost to the issuer.
This, it is claimed, would have cost £ 26,8 million
during the first 20 months, and not £ 33,4 million as
calculated by the United Kingdom Government.
BAe's calculation assumes that three six-monthly in­
terest payments would have fallen due for payment
over the period in question. But it ignores all the
other consequences of borrowing for 25 years to meet
a 20-month liability, e.g. all the interest payments
which would fall due for the remaining 280 months of
the loan, the risk of interest and inflation rate
changes . The Commission cannot accept that this
contrived calculation methodology represents a reaso­
nable measure of the value to BAe of the deferral for
20 months of a payment obligation . In any event,
what BAe is really saying is that by virtue of the
deferral conceded by the Government it postponed
raising a 25-year loan. The value of this deferral has
nothing to do with the actual terms on which such a
loan would have been raised. The concession only
deferred taking up the loan. Hence, the Commission
can only perceive the value of the deferral as the
notional interest which would accrue on a loan raised
for this 20-month period. The proposal by the United
Kingdom authorities for adopting the base rate for
calculating this notional interest is the most logical
and realistic approach as it represents the prime rate
at which banks in the United Kingdom lend to their
best customers on a short-term basis. Accordingly, the
Commission concludes that the value of the State aid
entailed in the deferral is £ 33,4 million.

This aid did not form part of the notified terms of sale
and constituted therefore an alteration of the proposed
terms of sale contrary to the first condition of Article
1 of the 1988 Decision. The assertion of the United
Kingdom Government that the Commission was
informed of the concession is incorrect. Such a
proposal was made by the Secretary of State for Trade
and Industry to the Member of the Commission
responsible for competition at the time, but was firmly
rejected by the latter. In the letter of 12 July 1988
from the Department of Trade and Industry (DTI) to
BAe the level of £ 9,5 million was recommended
against the real cost level of £ 13,5 million because a
grant of above £ 10 million would require parliamen­
tary approval and would therefore bear a 'greater risk
of challenge and thus repayment being required' ;

(b) the £ 1,5 million advice costs paid to Rover Group
constitute aid to Rover Group within the meaning of
Article 92 ( 1 ). This cost represents a normal transac­
tion cost which should be taken into account in the
final sales price . It conferred a financial advantage on
Rover Group and, as with (a) above, added to the State
aid authorized in the 1988 Decision :

(c) the deferment of the purchase price by 20 months
resulting in a benefit of some £ 33,4 million to BAe
constituted aid within the meaning of Article 92 ( 1 ).
The date of payment of the purchase price for a
company in a transaction such as BAe's purchase of
the Rover Group is clearly one of the most material
terms of the transaction. Group is clearly one of the
most material terms of the transaction. As with (a) and
(b) above, it conferred a financial advantage to BAe
and added to the State aid authorized in the 1988
Decision .

The Commission does not accept the approach
adopted by the United Kingdom authorities in disclo­
sing this aid that the 'gross' amount of the aid should
be reduced by £ 11,4 million to take account of the
fact that the financial charges occasioned by such a
loan would have reduced BAe's profitability and
consequently its tax liability (at a rate of 35 % corpo­
ration tax), thereby arriving at a 'net' figure of £ 22
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million. An analogy can be made here with cases of
considering the aid element entailed in loans at
reduced or zero rates. In such cases the Commission's
constant practice is to consider the full gross value of
the reduction in interest rates as constituting the State
aid element of the loan. Accordingly, the Commission
adheres in the present case to its established practice
of defining State aid in these circumstances as the
gross value of the deferral . It considers, therefore, that
the value of this State aid is to be put at £ 33,4
million.

The 1988 Decision established that the authorized aid
to the Rover Group — and by extension unnotified
aid to the same operation — distorts competition and
affects trade between Member States and therefore
constitutes State aid within the meaning of Article 92
(1 ). The fact that the actual recipient of most of the
aid, BAe, is also engaged in a wide range of other
commercial activities in the Community and
worldwide does not alter this conclusion . From the
moment of the sale of Rover to BAe, the latter was
directly involved in trade in motor vehicles between
Member States through its sole ownership of the
continuing economic entity, the Rover Group.

para. 20 of the Courts Judgement of 3 October 1991 in
Case C-261 /89, Italy v. Commission (2)). In this context, it
must be remembered that both the object and the effect
of the three additional aid measures conceded to BAe by
the United Kingdom Government was to make more
favourable to BAe the terms of acquisition of the Rover
Group compared with the terms authorized by the
Commission in the 1988 Decision as being compatible
with the common market in the terms of Article 92 (3) (c)
and as stipulated by the Commission. The Commission
stipulated these terms as they represented the maximum
aid that could be considered compatible under Article 92
(3) (c) in view of the commitments given in the restructur­
ing plan 1988 to 1992. The implementation of this
restructuring plan remains the basis against which the
compatibility of the authorized aid of £ 469 million and
the unauthorized aid of £ 44,4 million fall to be consid­
ered. However, the Commission has found no evidence of
any change in circumstances or facts which would warrant
it to revise the conclusion it arrived at in the 1988 Deci­
sion, that is, that £ 469 million was the maximum State
aid to this operation which could be considered compa­
tible with the common market. Moreover, no argument to
this effect has been put forward either by the United
Kingdom Government or BAe. Hence, it must be
concluded that all the additional aid granted to BAe for
its purchase of the Rover Group subsequent to the 1988
Decision is incompatible with the common market.

VI

VIII

The observations submitted by BAe may be summarized
as follows :

The aid, which falls outside the scope of the original noti­
fication of £ 800 million debt write-off to Rover Group,
should have been notified to the Commission as provided
for by Article 93 (3). Since the United Kingdom Govern­
ment failed to notify its plans to grant these additional
aids in advance, the Commission was unable to state its
views on the measures before they were implemented.
Thus, the aid is illegal in that it was awarded in breach of
Article 93 (3).

In this respect, it has to be recalled that — in view of the
imperative character of the rules of procedure as laid
down in Article 93 (3) which also are of importance as
regards public order, and whose direct effect the Court of
Justice has recognized in its ruling of 19 June 1973 in
Case 77/72 (') — the illegality of the aid at issue here
cannot be remedied a posteriori.

(i) the additional concessions to BAe granted by the
United Kingdom Government ('the benefits') did
not result in the sale of the Rover Group to BAe at
an undervalue :

(ii) the benefits did not and could not have affected the
conduct of the Rover Group's business after its sale
to BAe and could not have distorted trade :

(iii) BAe and the Rover Group are innocent parties and
acted throughout in good faith ;

(iv) without the benefits BAe would not have bought the
Rover Group and 'the realization of the Commis­
sion's objectives would have been prejudiced' ;

VII

In considering whether the three State aid measures iden­
tified above are compatible with the common market or
not, the Commission must take into account all the rele­
vant elements, including the economic and market
context already taken into account in the 1988 Decision
as well as the conditions imposed in the Decision (see

(v) recovery of the benefits would punish BAe and the
Rover Group while unjustly enriching the United
Kingdom Government ;

(') Capolongo v. Azienda Agricola Maya, [1973] ECR 611 . (2) [ 1991 ] ECR 1-4437.
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ment of 21 March 1990 (2) did not order the recovery
of interest ; the facts of Case C-354/90 (FNCEPA) (3)
were even further removed from those of the present
proceedings ;

(vi) the benefits do not constitute State aid : a private
investor in the position of the United Kingdom
Government at the time of the sale would have
agreed to the three concessions, particularly if he
were anxious not to jeopardize the sale and had a
social conscience as regards minority shareholders ;

(vii) there is no evidence that the benefits had any effect
on trade within the Community ; it cannot be
shown that they affected the behaviour of any of
BAe's businesses after they were granted by the
Government :

(xn) if it were to apply its new practice in connection
with the deferment of payment, the Commission
would be compounding the penalties imposed on
BAe. In effect, BAe would be liable to penalties on
penalties and the British Government would reap a
large windfall reward from any finding that it had
acted unlawfully. This is because a requirement to
pay interest from the effective date of receipt of the
aid would worsen BAe's position relative to that
which would have been obtained if the British
Government and BAe had not agreed that the
payment of the purchase price for the Rover Group
be deferred. In effect a new penalty would be added
to those arising from the Commission's failure to
take account, in calculating the notional interest on
the deferment of the payment of the purchase price
for the Rover Group, of the actual interest rates
which BAe could have obtained in the money
markets in 1988, and the differing incidence of
United Kingdom taxation on the aid and its repay­
ment.

(viii) even if the benefits were to be regarded as State aid,
they have not been correctly quantified for three
reasons : firstly, the Commission should have appor­
tioned them over the different BAe businesses ;
secondly, the Commission overestimated the value of
the deferment of payment of the purchase price of
the Rover Group by relying on the interest rate
given to it by the United Kingdom Government for
this purpose ; thirdly, in any aid repayment order
the Commission should allow for the incidence of
taxation on the benefit to BAe of deferment of
payment of the purchase price ;

These arguments are considered seriatim in the suc­
ceeding section .(ix) if the Commissions Decision of 1990 had not been

unlawful, the recovery of interest would have been
determined in accordance with the practice of the
Commission prevailing in 1990, that is, from the
date set for repayment of aid, as foreshadowed in the
communication initiating the procedure pursuant to
Article 93 (2). The Commission accordingly cannot
rely on its own wrongdoing in failing to adopt a
lawful decision in 1990, in order to worsen the posi­
tion of BAe and the Rover Group by applying to
them an administrative practice which it has
adopted subsequently ;

IX

(x) it is a well-established principle in developed legal
systems that changes, not only in law, but also in
administrative practice should not have retrospective
effect. In this connection , the Court of Justice's
judgment in Case 344/85 (') annulled a Commission
decision for failure to follow a practice which
prevailed at the material time but which had
changed by the time of the contested decision ;

BAe argues (VIII (i)) that it is evident from the opening of
the present Article 93 (2) procedure that 'The Commis­
sion almost certainly assumes that, because of the bene­
fits, the British Government sold the Rover Group to BAe
at an undervalue'. This is not true . The Commission has
already made clear in its 1990 Decision that it re-ex­
amined the price paid by BAe for the Rover Group in the
light of all the documentation that emerged subsequent to
the 1988 Decision, but that it has concluded that the
elements contained therein do not alter its original view
that the £ 150 million cash acquisition price, or the £ 319
million negative price for which the Government sold the
Rover Group when account is taken of the £ 469 million
debt write-off, represented a fair price for both the buyer
and the seller in view of all the conditions attached to the
sale. To argue, as BAe does, that the Commission was
erroneously misled by the United Kingdom Government
into believing that BAe was willing to buy the Rover
Group on the terms set out in the 1988 Decision is irrele­
vant. The Commission does not base its decisions on
whether the terms of these decisions are acceptable to the
parties concerned, but rather on ensuring that aid

(xi) the judgments of the Court of Justice cited in the
letter of 30 July 1992 are not authority for the
proposition that interest should always be charged
from the date that unlawful State aid is granted. The
Court made no such statement in either case . The
Commission's decision at issue in the Court's judg­

(2) Case C- 142/87, Commission v. Belgium, [1990] ECR 959 .
(') Judgment of 21 November 1991 , [ 19911 ECR 1-5505.(') Ferrière San Carlo SpA v. Commission, [ 1987] ECR 4435.
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measures satisfy the Treaty criteria as regards their compa­
tibility. In the present case, the 1988 Decision sets out the
maximum amount of aid which could be considered
compatible .

secondly, that the Rover Group should be sold to BAe
rather than to one of the Rover Group's competitors.
These were not the objectives of the Commission. The
Commission's objectives focused exclusively on ensuring
that the criteria and objectives set out in Article 92 of the
Treaty were respected. The case for privatizing the Rover
Group was a matter for the United Kingdom Govern­
ment. On the second point, a hypothetical sale of the
Rover Group to a competitor might well, as BAe argues,
have given rise to very different competition issues to
those raised by the sale to BAe but these would not have
fallen to be considered under Article 92.

On the argument at VIII (ii), BAe maintains that there
can be no causal nexus between the existence of the
benefits and the conduct of the Rover Group's business.
'Once BAe had purchased the Rover Group, that amount
was "water under the bridge"'. The Commission cannot
accept that it should be under obligation to identify how
an undertaking's commercial behaviour differed after
receiving a State aid from what it would have been
without such an aid. It would be manifestly absurd to
impose such an obligation and would undermine the
whole role of the Commission in the control of State aid
in so far as such aid affects trade between the Member
States . It is well established, in any event, that the award
of aid to an undertaking trading in the Community, by
virtue of its improving the financial position of the under­
taking, affects intra-Community trade and gives rise to a
distortion of competition .

On the arguments at VIII (v), the Commission cannot
accept that, in considering the extent to which State aid
measures are compatible with the common market, it
must refrain from coming to a decision which would be
unacceptable to the parties directly affected, or that it
should ensure that the terms of its decision are such as to
ensure that the project notified does go ahead. Contrary to
what BAe argues, the Commission is not attempting to
're-make a bargain in favour of one party and to the gross
detriment of the other party which had acted throughout
in good faith'. The Commission based its original deci­
sion on the notified terms of the sale of the Rover Group.
The revised terms of the sale were not notified to the
Commission . On the contrary, they were deliberately
concealed from it so much so that BAe cannot have a
grievance against the Commission for the conclusions it
reaches on those revised terms as they finally emerged
from a NAO investigation . Similarly, the alleged injustice
in the enrichment of the United Kingdom Government
arising from repayment of the aid by BAe is irrelevant for
the purposes of Article 92. Repayment of State aid unlaw­
fully received has as its essential objective the restoration
of the status quo ante and, concomitantly, the abolition
of the distortion of competition.

On the argument at VIII (iii), the Commission considers
that, quite apart from the particular circumstances of this
case, it is not necessary to establish that an undertaking
was not an innocent party or did not act in good faith in
order to require repayment of illegal and incompatible
State aid. (See, for example, Commission Decision
92/ 11 /EEC (Toyota, United Kingdom) (')). In fact, the
evidence in the present case indicates that both the
United Kingdom Government and BAe were fully aware
of the potential problems as regards Article 92 which
were entailed in the benefits conceded by the Govern­
ment. The letter from the Secretary of State for Trade and
Industry to the chairman of BAe of 12 July 1988 hardly
bears out the claim that the United Kingdom Govern­
ment and BAe were unaware of the likelihood that the
concessions being negotiated at that time would raise
serious problems for the Commission if they were
detected. In his letter, the Secretary of State presented
three possibilities of revising the notified terms of acquisi­
tion by deferring payment of the £ 1 50 million considera­
tion in the following terms : 'On deferment of payment of
the £ 150 million consideration, I can offer three possibi­
lities, in ascending order of risk that the deferment will be
picked up by the European Commission, in which case
they might require repayment of the notional interest
saved ... I am content to take whichever of these options
you prefer'.

On the argument at VIII (vi) above, BAe maintains that a
private seller, placed in the position of the United
Kingdom Government at the moment of sale, would, in
fact, have accepted each of the three concessions given to
BAe, and these do not therefore constitute State aid. BAe
argues that the concessions were all granted pursuant to
enforceable provisions in a binding contract between
itself and the Government, that BAe gave valuable consi­
deration in return (i.e. it went ahead with the purchase),
and that each of the individual concessions represented a
normal commercial transaction which a private seller in
the United Kingdom Government's position might have
been expected to agree to. The Commission, for its part,
considers that whether or not the concessions were legally
binding on the parties under domestic United Kingdom
law is immaterial to consideration of their status as State
aid. The Commission cannot be constrained , in its con­
sideration of State aid cases by the allegedly legally
binding status of the transactions under examination,
especially when these transactions have not been divulged
to it in the first place.

On the argument at VIII (iv), BAe suggested that repay­
ment of the benefits by BAe would prejudice 'the
Commission's objectives'. BAe wrongly imputes two
objectives to the Commission in its evaluation of this
case : firstly, that the Rover Group should not remain in
public ownership but be sold to a private purchaser and ;

(') OJ No L 6, 11 . 1 . 1992, p. 36.
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The Commission understands the motivation behind the
parties in agreeing to these concessions, namely to avoid
the full repercussions of the Commission's conclusions on
the terms of acquisition of the Rover Group ; this is
evident from the letter of 6 July 1988 from the BAe
chairman to the Secretary of State for Trade and Industry.
It cannot be claimed, however, that BAe gave any valuable
consideration for these concessions. The concessions
represented a unilateral 'revised terms for the Rover
Group acquisition' (letter of 6 July 1988) vis-d-vis the
notified terms of acquisition, all at the exclusive expense
of the United Kingdom Government. Even if one were to
accept that a private seller would have acceded to these
concessions demanded by the purchaser at the last
moment as a 'normal practice', this does not alter the fact
that they represent a very material change in the terms of
the contract from that notified to the Commission. Given
that the terms of the notified acquisition entailed a very
significant amount of State aid in the first place, any revi­
sion of these terms giving unilateral financial concessions
to BAe automatically constituted State aid. The State aid
character of these concessions is further borne out by
BAe's own arguments that without them the sale would
not have gone ahead.

simply ordered recovery of the total of £ 44,4 million in
aid received but did not expressly order that interest on
that principal amount was to be recovered. It cannot,
however, be inferred from that Decision that no interest
was to be recovered, that is to say that, had that Decision
been implemented, no interest whatsoever would have
been recoverable. In the economic logic of the Court's
judgment of 21 March 1990 (in the so-called 'Tubemeuse'
case, cited under VIII (xi) above) recovery of interest as
well as recovery of the principal amount, is necessary so
as to re-establish the previously existing situation (para­
graph 66 of the judgment) ; otherwise an undue financial
advantage, that is a supplementary aid within the
meaning of Article 92 ( 1 ), would accrue to the recipient of
unlawful aid which, as in the present case, could be
increased by postponing the effective date of its repay­
ment by contesting it in the Court of Justice . Moreover
BAe and the Rover Group have, in the intervening period,
been permitted to benefit from a financial advantage
which, in the Commission's view, they should not have
had in the first place . Finally, it is to be noted that the
Court's judgment of 21 March 1990 was handed down
before the Commission took its Decision of 17 July 1990
in this case and that that judgment is confirmatory of a
consistent line of case-law on the purposes of and neces­
sity for recovery of State aid granted unlawfully.

On the argument at VIII (vii), the Commission s position
on the effect of the aid measures on intra-Community
trade is set out in the last paragraph of Part V. BAe maintains (VIII (ix)) that if the 1990 Decision had

not been unlawful, the recovery of interest would have
been determined in accordance with the practice pre­
vailing in 1990, that is, from the date set for repayment of
the aid by the Commission's letter dated 17 July 1990
notifying the United Kingdom authorities of its negative
decision with repayment order for £ 44,4 million, in
effect, 18 August 1990. This is correct : the Commission's
constant practice at that time, in its decisions requiring
recovery of State aid unlawfully paid, was to require reco­
very of such aid to be effected according to the provisions
of national law including those governing interest for late
payment for debts due to the State. In the United
Kingdom the relevant rules on this point were (and still
are) as follows :

On the argument at VIII (viii), the Commission has
already addressed (in Part V) the question of why it is not
necessary to relate or 'apportion' the aid measures to the
different commercial activities of BAe. It has also
explained the basis on which it has calculated the value of
the State aid entailed in the deferment of payment of the
sale price. The Commission does not consider that the tax
incidence to BAe of this deferment, or indeed of any
subsequent order to the Government for the recovery of
the aid, should form part of that calculation . The modali­
ties of national tax regimes in this context are a matter for
the national authorities. It is not for the Commission to
intervene or to take these modalities into account except
where they are adapted to give particularly favourable
treatment to individual undertakings and as a conse­
quence are likely, per se, to contain State aid elements and
thus have a direct effect on competition between under­
takings in different Member States . This is not the case in
the present instance. The Commission does take account
of the tax incidence of aid measures when calculating the
gross and net grant equivalent of individual aid measures
as regards compatibility, but this does not detract from
the fact that it is the gross amount which constitutes the
aid.

(a) in proceedings before the High Court for the recovery
of a debt or damages there may be included in any
sum for which judgment is given simple interest at
such rate as the Court shall think fit or as the rules of
Court may provide which may run from the date
upon which the cause of action arose . [Section 35A of
the Supreme Court Act 19811 ;

(b) a party must plead specifically any claim for interest
under the abovementioned Section 35A [Supreme
Court Rules, Order 18 , Rule 8 (4)];

(c) such interest will run in any event from the date of
judgment, when given, and is applicable to all debts
due from or to the Crown [Section 24, sub-sections ( 1 )
and (2) ; Crown Proceedings Act 1947].

In response to the arguments under VIII (ix), (x) and (xi),
it is to be observed, in relation to the . contention that
BAe's position would now be worsened by an express
requirement to recover interest, that the 1990 Decision
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cation of the principal amount of one of the aid measures
(£ 33,4 million, representing deferment of payment of the
purchase price for the Rover Group) with the interest to
be paid on that principal, once quantified. Both are mis­
takenly referred to as 'penalties'. The Commission has
already addressed the question of quantification of this
principal amount (at paragraph (c) under V and at (viii)
above) and persists in its view that the method used
brings about a fair result. It is not therefore a 'penalty'.
Nor is it a 'penalty' to require that interest be paid on the
principal amount so quantified for otherwise an undue
financial advantage would accrue to BAe and the Rover
Group.

Subsequent to its 1990 Decision, that is, in March 1991 ,
the Commission initiated a practice (notice of which was
given to Member States) of requiring in its decisions on
the recovery of State aid unlawfully paid that interest on
the amount of the aid to be recovered run from the date
of effective payment thereof. This practice was not,
however, in existence when the 1990 Decision was taken :
the Commission accordingly accepts the contention,
advanced both by the United Kingdom authorities and
BAe that this policy should not be applied retrospectively,
in relation especially to the date from which interest
should run in this case. It follows that the appropriate
date is that applicable under the national rules obtaining
at the material time, that is, at the time the 1990 Decision
was taken . It follows also that the financial position of
BAe and the Rover Group would not be worsened,
compared with that obtaining in July 1990, by their being
required to pay interest on the principal amount in ques­
tion with effect from the date upon which that principal
amount should, in the terms of the 1990 Decision, have
been paid, that is, by 17 August 1990.

X

In its letter of 25 September 1992 to the Commission the
United Kingdom Government reaffirms its intention to
abide by and implement any new Commission decision
ordering recovery of £ 44,4 million in aid which accom­
panied the sale of the Rover Group in 1988 but on the
understanding that interest would run only from a speci­
fied date after publication of any such decision. The
Commission's proposal in its letter of 30 July 1992
would, it is urged, effectively punish BAe and the Rover
Group for having sucessfully challenged the 1990 Deci­
sion and this cannot be perceived as fair and reasonable.
Finally, it would render more difficult the United
Kingdom Government's task in securing repayment of
the aid from BAe and the Rover Group.

The substantive and legal elements of the observations of
the United Kingdom Government are addressed above.
As regards the considerations of equity and fairness it
must be observed that to allow the recipient of unlawful
State aid to obtain the financial advantage resulting from
retention of the aid over a significant period is, apart from
being unlawful, also inequitable in particular vis-cl-vis
competitors who have not benefited from any unjustifi­
able State aid in a sensitive industrial sector.

In this connection it should be recalled, that following on
the 1990 Decision, the United Kingdom Government
signified to the Commission its intention of complying
with the terms of that Decision and to this effect pro­
ceedings were issued in the High Court against both BAe
and the Rover Group : against the former for recovery of
the sum of £ 42,9 million and against the latter for reco­
very of the sum of £ 1,5 million . In each case the plaintiff
(DTI) claimed in the originating writs of summons, '. . .
interest pursuant to Section 35A of the Supreme Court
Act 1981 ... at such rate as to the Court may seem just
for the period from 18 August 1990 until the date of the
issue of the writ herein and for the period from the date
herein until judgment or sooner payment'. Accordingly,
the rate at which the abovementioned interest is to be
fixed fails to be determined by the United Kingdom
authorities in accordance with the law and practice
usually followed, at the material time, in the matter of
recovery of State debts of a similar or (as the case may be)
identical nature in the United Kingdom.

XI

In cases of aid incompatible with the common market,
the Commission — making use of a possibility given to it
by Article 93 (2) of the EEC Treaty and by the Court of
Justice in its judgment of 12 July 1973 in Case 70/72 ('),
confirmed in its judgment of 24 February 1987 in Case
310/85 (2) — can require Member States to recover from
recipients the aid granted. To this end, it is necessary that
the United Kingdom authorities recover forthwith the
£ 44,4 million incompatible aid awarded to British Aero­
space and the Rover Group by the United Kingdom
Government, to be realized according to the provisions of
national law governing recovery of State debts prevailing
at the material time,

In answer to the argument summarized under VIII (xii), it
should be sufficient to recall that the Commission, in
response to the observations made by the parties, does not
now seek to require interest to run from the effective date
of receipt of the aid in question but only from the date
upon which the principal amounts should have been paid
under the 1990 Decision had not that Decision been
found, by the Court, to be vitiated by a procedural defect.
It is to be observed, too, that in rectifying, by the present
Decision, this procedural defect, all the parties concerned
have been afforded the opportunity of putting their obser­
vations to the Commission and in this way both BAe and
the Rover Group have obtained the benefit of the judg­
ment of 4 February 1992 of the Court of Justice (referred
to in the second paragraph, under I, above). In any event
the arguments put forward under this heading repose
upon a misconception in that BAe confuses the quantifi­

(') Commission v. Germany, [1973] ECR 813.
(2) Deufil v. Commission, [19871 ECR 901 .
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HAS ADOPTED THIS DECISION :

Article 1

The additional State aid measures granted by the United
Kingdom Government to British Aerospace for its
purchase of the Rover Group over and above those
authorized in Decision 89/58/EEC and amounting to
£ 44,4 million are illegal as they were provided in breach
of Article 93 (3) of the EEC Treaty. They are also incom­
patible with the common market within the meaning of
Article 92 ( 1 ) of the Treaty.

Article 2

The United Kingdom Government is hereby required to
ensure that the aid referred to in Article 1 is withdrawn
by means of a refund of £ 44,4 million by British Aero­
space and the Rover Group to the said Government. This
amount shall be increased by the interest advantage from
which British Aerospace and the Rover Group have
benefitted, which interest shall be calculated to run

respectively from 18 August 1990 and at a rate to be
determined in accordance with the rules of United
Kingdom national law governing the recovery of State
debts prevailing on 18 August 1990 .

Article 3

The United Kingdom Government shall inform the
Commission within one month from the notification of
this Decision of the measures taken to comply herewith .

Article 4

This Decision is addressed to the United Kingdom of
Great Britain and Northern Ireland.

Done at Brussels, 9 March 1993 .

For the Commission

Karel VAN MIERT

Member of the Commission
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