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I

(Acts whose publication is obligatory)

COMMISSION REGULATION (EC) No 3031/93
of 3 November 1993

establishing unit values for the determination of the customs value of certain
perishable goods

of that Regulation is that the unit values set out in the
Annex to this Regulation should be established in regard
to the products in question,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EEC) No
1577/81 of 12 June 1981 establishing a system of simpli­
fied procedures for the determination of the customs
value of certain perishable goods ('), as last amended by
Regulation (EEC) No 3334/90 (2), and in particular Article
1 thereof,

Whereas Article 1 of Regulation (EEC) No 1577/81
provides that the Commission shall periodically establish
unit values for the products referred to in the classifica­
tion in the Annex ;

Whereas the result of applying the rules and criteria laid
down in that same Regulation to the elements communi­
cated to the Commission in accordance with Article 1 (2)

HAS ADOPTED THIS REGULATION :

Article 1

The unit values provided for in Article 1 ( 1 ) of Regulation
(EEC) No 1577/81 are hereby established as set out in the
table in the Annex hereto .

Article 2

This Regulation shall enter into force on 5 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Christiane SCRIVENER

Member of the Commission

(') OJ No L 154, 13 . 6 . 1981 , p. 26 .
0 OJ No L 321 , 21 . 11 . 1990 , p. 6 .
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ANNEX

Code CN code Description
Amount of unit values per 100 kg net

ECU Bfrs/Lfrs Dkr DM FF Dr £ Irl Lit F1 £

1.10 0701 90 511
0701 90 59 )

1.20 0702 00 101
0702 00 90 |

1.30 0703 10 19

1.40 0703 20 00

1.50 ex 0703 90 00

1.60 ex 0704 10 101
ex 0704 10 90

1.70 0704 20 00

1.80 0704 90 10

1.90 ex 0704 90 90

1.100 ex 0704 90 90

1.110 0705 11 10 )
0705 1 1 90 |

1.120 ex 0705 29 00

1.130 ex 0706 10 00

1.140 ex 0706 90 90

1.150 0707 00 111
0707 00 19 )

1.160 0708 10 101
0708 10 90

1.170

1.170.1 0708 20 101
0708 20 90

1.170.2 0708 20 101
0708 20 90 |

1.180 ex 0708 90 00

1.190 0709 10 00

1.200

1.200.1 ex 0709 20 00
1.200.2 ex 0709 20 00

1.210 0709 30 00

1.220 ex 0709 40 00

1.230 0709 51 30

1.240 0709 60 10

1.250 0709 90 50

1.260 0709 90 70

1.270 ex 0714 20 10

2.10 ex 0802 40 00

2.20 ex 0803 00 10

2.30 ex 0804 30 00

2.40 ex 0804 40 101
ex 0804 40 901

New potatoes

Tomatoes

Onions (other than seed)
Garlic

Leeks

Cauliflowers

Brussels sprouts
White cabbages and red cab­
bages
Sprouting broccoli or calabrese
(Brassica oleracea var. italica)
Chinese cabbage

Cabbage lettuce (head lettuce)

Endives

Carrots

Radishes

Cucumbers

Peas (Pisum sativum)

Beans :

Beans (Vigna spp ., Phaseolus
spp.)

Beans (Phaseolus ssp., vulga­
ris var. Compressus Savi)

Broad beans

Globe artichokes

Asparagus :
— green
— other

Aubergines (egg-plants)
Ribbed celery (Apium graveo­
lens var . dulce)
Chantarelles

Sweet peppers
Fennel

Courgettes
Sweet potatoes, whole, fresh
(intended for human
consumption)
Chestnuts (Castanea spp.),
fresh

Bananas (other than plantains),
fresh

Pineapples, fresh

Avocados, fresh

3,75 155 29,00 7,17 25,02 1033 3,06 6980 8,05 2,93

86,30 3576 665,25 165,07 577,87 23636 69,97 160 639 185,38 66,19

20,05 830 154,58 38,35 134,27 5492 16,26 37326 43,07 15,38

72.93 3022 562,22 139,51 488,37 19975 59,14 135759 156,67 55,94

27.80 1 117 209,04 54,33 183,17 7384 22,31 50899 61,05 21,85

57.81 2331 438,81 113,34 385,48 15133 43,14 104614 127,38 45,06

53,72 2267 423,88 110,06 374,08 11735 41,29 82719 124,09 37,72

31,38 1265 239,40 61,47 210,09 8126 23,42 54525 69,15 25,05

78,28 3243 603,41 149,73 524,15 21439 63,47 145707 168,14 60,04

20.94 839 156,44 40,82 137,86 5541 16,73 37639 45,80 16,40

112,28 4652 865,52 214,77 751,84 30751 91,04 208999 241,19 86,12

21.82 877 162,70 42,58 143,89 5690 17,51 39262 47,92 17,72

32,58 1311 245,82 63,64 216,50 8694 26,26 58568 71,55 24,98

67,01 2692 503,74 130,94 441,40 17795 53,76 122654 147,12 52,67

46,66 1933 359,68 89,25 312,43 12779 37,83 86852 100,22 35,79

277,20 11485 2136,68 530,20 1 856,03 75915 224,76 515946 595,41 212,61

139,95 5798 1 078,74 267,68 937,05 38327 113,47 260485 300,60 107,34

138,32 5731 1 066,23 264,57 926,18 37882 112,15 257464 297,12 106,10

92.83 3894 734,40 189,09 645,42 21793 71,04 142837 212,96 66,61

136,32 5478 1 024,80 266,38 897,97 36202 109,37 249 524 299,31 107,15

616,11 25528 4749,01 1 178,43 4125,23 168730 499,55 1 146745 1 323,37 472,56
304,37 12611 2346,13 582,17 2037,97 83357 246,79 566521 653,77 233,46

81,08 3359 624,98 155,08 542,89 22205 65,74 150915 174,15 62,19

91,65 3691 689,40 179,61 604,84 24461 73,57 162068 201,40 71,34

597,24 24693 4608,56 1 140,32 3976,20 164183 486,99 1 109159 1 280,76 465,59

71,70 2971 552,72 137,15 480,12 19638 58,14 133467 154,02 55,00

73,55 2966 558,22 144,18 490,38 19251 54,88 133083 162,05 57,33

49,65 ; 1995 373,28 97,03 327,09 13186 39,83 90889 109,02 39,02

57,46 2381 442,93 109,91 384,76 15737 46,59 106956 123,43 44,07

83,78 3378 639,04 164,08 560,82 21691 62,54 145547 184,60 66,87

47.84 1982 368,78 91,51 320,34 13102 38,79 89051 102,76 36,69

43,12 1786 332,38 82,48 288,72 11809 34,96 80261 92,62 33,07

127,55 5285 983,21 243,97 854,07 34933 103,42 237417 273,98 97,83
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Code CN code Description
Amount of unit values per 100 kg net

ECU Bfrs/Lfrs Dkr DM FF Dr £ Irl Lit F1 £

2.50 ex 0804 50 00

2.60

2.60.1 0805 10 11
0805 10 21
0805 10 31
0805 10 411

2.60.2 0805 10 15
0805 10 25
0805 10 35
0805 10 45 ]

2.60.3 0805 10 19
0805 10 29
0805 10 39
0805 10 49

2.70

2.70.1 ex 0805 20 10

2.70.2 ex 0805 20 30

2.70.3 ex 0805 20 50

2.70.4 ex 0805 20 70 ]
ex 0805 20 90 ]

2.80 ex 0805 30 10

2.85 ex 0805 30 90

2.90

2.90.1 ex 0805 40 00
2.90.2 ex 0805 40 00

2.100 0806 10 11
0806 10 15
0806 10 19

2.110 0807 10 10

2.120

2.120.1 ex 0807 10 90

2.120.2 ex 0807 10 90

2.130 0808 10 91
0808 10 93
0808 10 99

2.140

2.140.1 0808 20 31
0808 20 33
0808 20 35
0808 20 39

2.140.2 0808 20 31
0808 20 33
0808 20 35
0808 20 39

2.150 0809 10 00

2.160 0809 20 101
0809 20 90j

2.170 ex 0809 30 00

Guavas and mangoes , fresh

Sweet oranges, fresh :

— Sanguines and semi-san­
guines

— Navels, Navelines, Nave­
lates, Salustianas , Vernas,
Valencia lates, Maltese,
Shamoutis, Ovalis , Trovita
and Hamlins

— Others

Mandarins (including tange­
rines and satsumas), fresh ; Cle­
mentines, wilkings and similar
citrus hybrids, fresh :
— Clementines

— Monreales and Satsumas

— Mandarins and wilkings

— Tangerines and others

Lemons (Citrus limon, Citrus
limonum), fresh

Limes (Citrus aurantifolia),
fresh

Grapefruit, fresh :
— white

— pink

Table grapes

Water-melons

Melons (other than water-me­
lons) :
— Amarillo , Cuper, Honey
dew (including Cantalene),
Onteniente, Piel de Sapo
(including Verde Liso), Ro­
chet, Tendral , Futuro

— other

Apples

Pears

Pears — Nashi (Pyrus pyrifo­
lia)

Other

Apricots

Cherries

Peaches

127,13 5267 979,93 243,16 851,22 34816 103,08 236625 273,07 97,51

29,84 1207 234,16 57,53 200,13 8076 24,33 54325 64,72 22,67

38,32 1587 295,40 73,30 256,60 10495 31,07 71330 82,31 29,39

23,56 976 181,65 45,07 157,79 6454 19,10 43863 50,62 18,07

97,15 4025 748,87 185,82 650,51 26607 78,77 180 830 208,68 74,51
52,24 2.164 402,70 99,92 349,81 14308 42,36 97242 112,21 40,07
38,27 1586 295,04 73,21 256,29 10482 31,03 71245 82,21 29,36

45,90 1902 353,85 87,80 307,37 12572 37,22 85445 98,60 35,21

54,71 2266 421,70 104,64 366,31 14983 44,36 101 830 117,51 41,96

143,22 5934 1 103,99 273,94 958,98 39224 116,13 266581 307,64 109,85

34,10 1413 262,90 65,23 228,37 9341 27,65 63484 73,26 26,16
73,48 3044 566,39 140,54 492,00 20123 59,58 136768 157,83 56,36

101,76 4216 784,37 194,63 681,34 27868 82,50 189402 218,57 78,05

3,86 161 29,78 7,32 25,97 1070 3,12 7218 8,24 3,00

49,58 2054 382,23 94,84 332,02 13580 40,20 92298 106,51 38,03

117,74 4878 907,61 225,21 788,39 32247 95,47 219160 252,91 90,31

48,17 1996 371,35 92,15 322,58 13194 39,06 89672 103,48 36,95

238,61 9886 1 839,21 456,38 1 597,63 65346 193,46 444115 512,51 183,01

37,45 1543 294,74 71,40 251,20 10115 30,82 69271 80,22 28,87

247,86 9982 1 864,34 485,74 1 635,68 66149 198,97 438 280 544,67 192,93

102,26 4136 802,32 197,13 685,71 27672 83,37 186134 221,74 77,70

247,92 10272 1 910,98 474,19 1659,97 67896 201,01 461445 532,51 190,15
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Code CN code Description
Amount of unit values per 100 kg net

ECU Bfrs/Lfrs Dkr DM FF Dr £ Irl Lit F1 £

2.180 ex 0809 30 00

2.190 0809 40 111
0809 40 19 |

2.200 0810 10 101
0810 10 90 |

2.205 0810 20 10

2.210 0810 40 30

2.220 081090 10

2.230 ex 0810 90 80

2.240 ex 0810 90 80

2.250 ex 0810 90 30

Nectarines

Plums

Strawberries

Raspberries

Fruit of the species Vaccinium
myrtillus

Kiwi fruit (Actinidia chinensis
Planch.^

Pomegranates

Khakis (including Sharon
fruit)

Lychees

229,85 9524 1 771,71 439,63 1 539,00 62948 186,36 427815 493,71 176,30

99,81 4135 769,37 190,91 668,32 27335 80,93 185782 214,39 76,56

251,63 10291 1 965,76 481,46 1 680,79 69242 207,05 465681 540,75 195,23

1 048,0 42174 7906,65 2047,19 6963,49 279647 844,87 1 883741 2301,55 803,54

102,94 4142 776,64 201,08 684,00 27469 82,98 185034 226,07 78,92

110,53 4580 852,02 211,42 740,11 30272 89,62 205738 237,42 84,78

100,49 4163 774,59 192,21 672,84 27520 81,48 187040 215,84 77,07

81,96 3396 631,80 156,77 548,81 22447 66,46 152561 176,05 62,87

507,61 20760 3965,47 971,23 3390,61 139681 417,68 939404 1090,83 393,84
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COMMISSION REGULATION (EC) No 3032/93
of 3 November 1993

altering the export refunds on white sugar and raw sugar exported in the natural
state

and are used as the basis for determining the agricultural
conversion rates of the Member States' currencies ;
whereas detailed rules on the application and determina­
tion of these conversions were set by Commission Regu­
lation (EEC) No 1068/93 (6),

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula­
tion (EEC) No 1548/93 (2), and in particular the second
subparagraph of Article 19 (4) thereof,
Whereas the refunds on white sugar and raw sugar
exported in the natural state were fixed by Commission
Regulation (EEC) No 2961 /93 (3), as amended by Regula­
tion (EEC) No 3009/93 (4) ;

Whereas it follows from applying the detailed rules
contained in Regulation (EEC) No 2961 /93 to the infor­
mation known to the Commission that the export refunds
at present in force should be altered to the amounts set
out in the Annex hereto ;

Whereas the representative market rates defined in Article
1 of Council Regulation (EEC) No 381 3/92 Q are used to
convert amounts expressed in third country currencies

HAS ADOPTED THIS REGULATION :

Article 1

The export refunds on the products listed in Article 1 (1 )
(a) of Regulation (EEC) No 1785/81 , undenatured and
exported in the natural state, as fixed in the Annex to
amended Regulation (EEC) No 2961 /93 , are hereby
altered to the amounts shown in the Annex hereto.

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993.

For the Commission

Rene STEICHEN

Member of the Commission

(>) OJ No L 177, 1 . 7. 1981 , p. 4.
(2) OJ No L 154, 25. 6. 1993, p. 10 .
(3) OJ No L 267, 28 . 10 . 1993, p. 12.
(4) OJ No L 270, 30. 10 . 1993, p. 32.
O OJ No L 387, 31 . 12. 1992, p. 1 . (6) OJ No L 108 , 1 . 5 . 1993, p. 106 .
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ANNEX

to the Commission Regulation of 3 November 1993 altering the export refunds on white
sugar and raw sugar exported in the natural state

Product code Amount of refund (3)

— ECU/100 kg —

1701 11 90 100 33,93 (')
1701 11 90 910 31,75 (')
1701 11 90 950 (2)
1701 12 90 100 33,93 (')
1701 12 90 910 31,75 (')
1701 12 90 950 (2)

— ECU/ 1 % of sucrose x 100 kg —

1701 91 00 000 0,3689

— ECU/100 kg —

1701 99 10 100 36,89
1701 99 10 910 36,73
1701 99 10950 36,73

— ECU/ 1 % of sucrose x 100 kg —

1701 99 90 100 0,3689

(') Applicable to raw sugar with a yield of 92 % ; if the yield is other than 92 % ,
the refund applicable is calculated in accordance with the provisions of
Article 5 (3) of Regulation (EEC) No 766/68 .

(2) Fixing suspended by Commission Regulation (EEC) No 2689/85 (OJ No L 255,
26 . 9 . 1985, p. 12), as amended by Regulation (EEC) No 3251 /85 (OJ No L 309,
21 . 11 . 1985, p. 14).

(3) Refunds on exports to the Federal Republic of Yugoslavia (Serbia and Monte­
negro) may be granted only where the conditions laid down in Regulation
(EEC) No 990/93 are observed .
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COMMISSION REGULATION (EC) No 3033/93
of 3 November 1993

re-establishing the levying of customs duties on products falling within CN code
2917 20 10, originating in Romania, to which the tariff ceilings set out in Council

Regulation (EEC) No 1014/93 apply

Whereas, it is appropriate to re-establish the levying of
customs duties for the products in question with regard to
Romania,

HAS ADOPTED THIS REGULATION :

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1014/93
of 26 April 1993 opening and providing for the adminis­
tration of Community tariff quotas and ceilings for certain
agricultural and industrial products originating in
Romania ('), and in particular Article 3 thereof,

Whereas, pursuant to Article 1 of that Regulation, shall
benefit from preferential tariff arrangements, in particular
the preferential tariff ceilings laid down in column 4 of
Annex I to that Regulation ; whereas, pursuant to
Article 3 , as soon as the ceilings have been reached, the
Commission may adopt a regulation re-establishing the
customs duties applicable to the third countries in ques­
tion until the end of the calendar year ;

Whereas that ceiling was reached by charges of imports of
the products listed in the Annex, originating in Romania,
to which the tariff preferences apply ;

Article 1

As from 7 November May 1993 the levying of customs
duties, suspended for 1993 pursuant to Regulation (EEC)
No 1014/93, shall be re-established on imports into the
Community of the products listed in the Annex, origin­
ating in Romania.

Article 2

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Christiane SCRIVENER

Member of the Commission

ANNEX

Order No CN code Description

21.1013 2917 12 10 Adipic acid and its salts

(') OJ No L 105, 30 . 4. 1993, p. 2.
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COMMISSION REGULATION (EC) No 3034/93
of 3 November 1993

ending the charges against the reference bases established for 1993 in the
framework of generalized tariff preferences by Council Regulation (EEC) No
3831 /90 in respect of certain industrial products originating in Romania

was fixed at ECU 291 000 ; whereas the sum of the quan­
tities charged during the 1993 preferential period has
exceeded the reference base in question ;

Whereas it appears desirable to take measures to stop
quantities being charged against the said reference base in
respect of Romania for the products,

HAS ADOPTED THIS REGULATION :

Article 1

The quantities charged against the reference base esta­
blished for 1993 by Regulation (EEC) No 3831 /90 rela­
ting to the products indicated in the table below and
originating in Romania, shall cease to be allowed from
7 November 1983 .

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 3831 /90
of 20 December 1990 applying generalized tariff prefe­
rences for 1991 in respect of industrial products origina­
ting in developing countries ('), extended into 1983 by
Regulation (EEC) No 3917/92 (2), and in particular
Article 9 (2) pursuant to thereof,

Whereas, pursuant to Article 1 of Regulation (EEC)
No 3831 /90, customs duties on certain products origina­
ting in each of the countries or territories listed in Annex
III to the said Regulation are totally suspended for 1993 ,
and the products as such are, as a general rule, subject to
statistical surveillance every three months on the
reference base referred to in Article 8 ; whereas as
provided for in Article 9 (2) of the said Regulation, the
Commission may take measures to stop quantities being
charged against any particular preferential tariff limit if
thesel imits were exceeded particularly as a result of regu­
larizations of imports actually made during the preferen­
tial tariff period ;

Whereas, by virtue of paragraph 4 of Article 5 of Council
Regulation (EEC) No 3917/92, as amended by Regulation
(EEC) No 1028/93 (3), Romania was withdrawn from the
list of beneficiaries in Annex III of Regulation (EEC)
No 3831 /90 as from 1 May 1993 ; whereas the preferential
tariff period under the generalized system of preferences
for that country consequently ended on 30 April 1 993 ;

Whereas, in respect of the products of CN code
2917 12 10 originating in Romania, the reference base

CN code Description

2917 12 10 Adipic acid and its salts

Article 2

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Christiane SCRIVENER

Member of the Commission

(') OJ No L 370 , 31 . 12 . 1990, p. 1 .
(2) OJ No L 396, 31 . 12 . 1992, p. 1 .
(') OJ No L 108 , 1 . 5. 1993, p. 1 .



4. 11 . 93 Official Journal of the European Communities No L 272/9

COMMISSION REGULATION (EC) No 3035/93
of 3 November 1993

amending Regulations (EEC) No 1912/92 and (EEC) No 1913/92 laying down
detailed implementing rules for the specific measures for supplying the Canary
Islands and the Azores and Madeira with products from the beef and veal sector

• forecast supply balance and coming from the Community
market ;

Whereas application of the criteria for the fixing of the
Community aid to the current market situation in the
sector concerned and, in particular, to the rates or prices
for those products in the European part of the Commu­
nity and on the world market results in the aid for
supplying the Canary Islands and Madeira with products
from the beef and veal sector being fixed at the amounts
shown in the Annex hereto ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee of Beef and Veal,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1601 /92
of 15 June 1992 concerning specific measures for the
Canary Islands with regard to certain agricultural
products ('), as amended by Commission Regulation
(EEC) No 1974/93 (2), and in particular Article 4 (4)
thereof,

Having regard to Council Regulation (EEC) No 1600/92
of 15 June 1992 concerning specific measures for the
Azores and Madeira relating to certain agricultural
products (3), as amended by Commission Regulation
(EEC) No 1974/93, and in particular Article 10 thereof,

Whereas Annex II to Commission Regulation (EEC) No
1912/92 of 10 July 1992 laying down detailed implemen­
ting rules for the specific measures for supplying the
Canary Islands with products from the beef and veal
sector (4), as last amended by Regulation (EEC)
No 2138/93 0, fixes the aid for products included in the
forecast supply balance and coming from the Community
market ;

Whreas Annex II to Commission Regulation (EEC)
No 1913/92 of 10 July 1992 laying down detailed imple­
menting rules for the specific measures for supplying the
Azores and Madeira with products from the beef and veal
sector (6), as last amended by Regulation (EEC)
No 2139/93 f), fixes the aid for products included in the

HAS ADOPTED THIS REGULATION :

Article 1

1 . Annex II to Regulation (EEC) No 1912/92 is hereby
replaced by Annex I hereto.

2. Annex II to Regulation (EEC) No 1913/92 is hereby
replaced by Annex II hereto.

Article 2

This Regulation shall enter into force on the day of its
publication in the Official Journal of the European
Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 173, 27. 6 . 1992, p. 13.
(2) OJ No L 180, 23. 7. 1993, p. 26.
(J) OJ No L 173, 27. 6 . 1992, p. 1 .
(4) OJ No L 192, 11 . 7 . 1992, p . 31 .
0 OJ No L 191 , 31 . 7 . 1993, p. 94.
(6) OJ No L 192, 11 . 7 . 1992, p. 35.
O OJ No L 191 , 31 . 7. 1993, p . 96.
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ANNEX I

'ANNEX II

Aid amounts for products referred to in Annex I and coming from the Community market

Product code Amount of aid
(ECU/ 100 kg net weight)

0201 10 00 110 (') 81
0201 10 00 120 62

0201 10 00 130 (') 109
0201 10 00 140 83
0201 20 20 110 (') 109
0201 20 20 1 20 83
0201 20 30 110 ( ') 81
0201 20 30 1 20 62
0201 20 50 110 (') 138
0201 20 50 120 105

0201 20 50 130 (') 81
0201 20 50 140 62
0201 20 90 700 62
0201 30 00 100 ( 2) 198
0201 30 00 1 50 ( 6) 119
0201 30 00 190 (6) 80

0202 10 00 100 48,50
0202 10 00 900 65,50
0202 20 10 000 65,50
0202 20 30 000 48,50
0202 20 50 100 82,50
0202 20 50 900 48,50
0202 20 90 100 48,50
0202 30 90 400 (*) 93
0202 30 90 500 (") 62,50

1602 50 10 120 108 (9)
1602 50 10 140 96f)
1602 50 10 160 77 (9)
1602 50 10 170 51 f)
1602 50 10 190 51
1602 50 10 240 36
1602 50 10 260 26
1602 50 10 280 16

1602 50 31 125 116 0
1602 50 31 135 73 (9)
1602 50 31 195 36
1602 50 31 325 103 0
1602 50 31 335 65 0
1602 50 31 395 36

1602 50 39 125 116 0
1602 50 39 135 73 (")
1602 50 39 195 36

1602 50 39 325 103 0
1602 50 39 335 65 (9)
1602 50 39 395 36

1602 50 39 425 77 0
1602 50 39 435 48,50 0
1602 50 39 495 36
1602 50 39 505 36

1602 50 39 525 77 0
1602 50 39 535 48,50 0
1602 50 39 595 36
1602 50 39 615 36
1602 50 39 625 16
1602 50 39 705 36
1602 50 39 805 26
1602 50 39 905 16
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Product code Amount of aid
(ECU/100 kg net weight)

1602 50 80 135 73 f)
1602 50 80 195 36

1602 50 80 335 65 (')
1602 50 80 395 36

1602 50 80 435 48,50 (9)
1602 50 80 495 36
1602 50 80 505 36
1602 50 80 515 16

1602 50 80 535 48,50 (»)
1602 50 80 595 36
1602 50 80 615 36
1602 50 80 625 16
1602 50 80 705 36
1602 50 80 805 26
1602 50 80 905 16

NB : The product codes and the footnotes are defined in Commission Regulation
(EEC) No 3846/87 (OJ No L 366, 24. 12. 1987, p. 1 ).'

ANNEX II

ANNEX II

Aid amounts for products referred to in Annex I and coming from the Community market

Product code Amount of aid
(ECU/ 100 kg net weight)

0201 10 00 110 (') 81
0201 10 00 120 62
0201 10 00 130 (') 109
0201 10 00 140 83
0201 20 20 110 (') 109
0201 20 20 120 83
0201 20 30 110 (') 81
0201 20 30 120 62
0201 20 50 110 (') 138
0201 20 50 120 105
0201 20 50 130 (') 81
0201 20 50 140 62
0201 20 90 700 62
0201 30 00 100 (2) 198
0201 30 00 150 (6) 119
0201 30 00 190 (6) 80

0202 10 00 100 62
0202 10 00 900 83
0202 20 10 000 83
0202 20 30 000 62
0202 20 50 100 105
0202 20 50 900 62
0202 20 90 100 62
0202 30 90 400 (6) 119
0202 30 90 500 (6) 80

NB : The product codes and the footnotes are defined in Commission Regulation
(EEC) No 3846/87 as amended.'
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COMMISSION REGULATION (EC) No 3036/93
of 3 November 1993

fixing the aid for cotton

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to the Act of Accession of Greece, and in
particular paragraphs 3 and 10 of Protocol 4 thereto, as
amended by the Act of Accession of Spain and Portugal,
and in particular Protocol 14 annexed thereto, and
Commission Regulation (EEC) No 4006/87 ('),
Having regard to Council Regulation (EEC) No 2169/81
of 27 July 1981 laying down the general rules for the
system of aid for cotton (2), as last amended by Regulation
(EEC) No 1 554/93 (3), and in particular Article 5 ( 1 )
thereof,
Whereas the amount of the additional aid referred to in
Article 5 ( 1 ) of Regulation (EEC) No 2169/81 was fixed by
Commission Regulation (EEC) No 2419/93 (4), as last
amended by Regulation (EEC) No 3027/93 (*) ;

Whereas it follows from applying the rules and other
provisions contained in Regulation (EEC) No 2419/93 to
the information at present available to the Commission
that the amount of the aid at present in force should be
altered as shown in Article 1 to this Regulation,

HAS ADOPTED THIS REGULATION :

Article 1

The aid for unginned cotton provided for in Article 5 of
Regulation (EEC) No 2169/81 shall be ECU 64,304 per
1 00 kilograms.

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels , 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 377, 31 . 12 . 1987, p. 49 .
(2) OJ No L 211 , 31 . 7. 1981 , p. 2 .
0 OJ No L 154, 25. 6 . 1993, p. 23 .
(4) OJ No L 222, 1 . 9 . 1993, p. 35 .
j5) OJ No L 270, 30. 10 . 1993, p. 72 .
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COMMISSION REGULATION (EC) No 3037/93
of 3 November 1993

opening invitations to tender for the fixing of aid for the private storage of
carcases and half-carcases of lamb

zone ; whereas it is appropriate consequently to open
tenders separately for each of the zones where the condi­
tions are fulfilled,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 3013/89
of 25 September 1989 on the common organization of
the market in sheepmeat and goatmeat ('), as last
amended by Regulation (EEC) No 363/93 (2 ), and in parti­
cular Article 7 (3) thereof,

Whereas Commission Regulation (EEC) No 3446/90 of
27 November 1990 laying down detailed rules for
granting private storage aid for sheepmeat and goat­
meat (3), as amended by Regulation (EEC) No 1258/91 (4),
provides in particular for detailed rules on the invitation
to tender ;

Whereas Commission Regulation (EEC) No 3447/90 of
28 November 1990 on special conditions for the granting
of private storage aid for sheepmeat and goatmeat (5), as
last amended by Regulation (EEC) No 1258/91 , provides
in particular the minimum quantities in respect of which
a tender may be submitted ;

Whereas the application of Article 7 (3) of Regulation
(EEC) No 3013/89 results in the opening of invitations to
tender for private storage aid ;

Whereas that Article provides for the application of these
measures on the basis of the situation of each quotation

HAS ADOPTED THIS REGULATION :

Article 1

The invitations to tender are opened in Belgium,
Denmark, Germany, France, Great Britain , Ireland,
Northern Ireland and the Netherlands for aid to private
storage for carcases and half-carcases of lamb.

Subject to the provisions of Regulation (EEC) No 3447/90
tenders may be submitted to the intervention agencies of
the Member States concerned.

Article 2

Tenders must be submitted not later than 2 p.m. on 12
November 1993 to the relevant intervention agency.

Article 3

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States .

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(■) OJ No L 289, 7. 10 . 1989, p. 1 .
(2) OJ No L 42, 19 . 2. 1993, p. 1 .
(3) OJ No L 333, 30. 11 . 1990, p. 39 .
(4) OJ No L 120, 15. 5 . 1991 , p. 15 .
( 5) OJ No L 333, 30 . 11 . 1990, p. 46.
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COMMISSION REGULATION (EC) No 3038/93
of 3 November 1993

fixing the maximum export refund for white sugar for the 23rd partial invitation
to tender issued within the framework of the standing invitation to tender

provided for in Regulation (EEC) No 1144/93

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regu­
lation (EEC) No 1548/93 (2), and in particular the first
subparagraph of Article 19 (4) (b) thereof,

Whereas Commission Regulation (EEC) No 1144/93 of
10 May 1993 on a standing invitation to tender to deter­
mine levies and/or refunds on exports of white sugar (3)
requires partial invitations to tender to be issued for the
export of this sugar ;

Whereas, pursuant to Article 9 ( 1 ) of Regulation (EEC) No
1144/93 , a maximum export refund shall be fixed, as the
case may be, account being taken in particular of the state
and foreseeable development of the Community and
world markets in sugar, for the partial invitation to tender
in question ;

Whereas, following an examination of the tenders
submitted in response to the 23rd partial invitation to
tender, the provisions set out in Article 1 should be
adopted ;

Whereas Council Regulation (EEC) No 990/93 (4) prohi­
bits trade between the European Economic Community

and the Federal Republic of Yugoslavia (Serbia and
Montenegro) ; whereas this prohibition does not apply in
certain situations as comprehensively listed in Articles 2,
4, 5 and 7 thereof ; whereas account should be taken of
this fact when fixing the refunds ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Sugar,

HAS ADOPTED THIS REGULATION :

Article 1

1 . For the 23rd partial invitation to tender for white
sugar issued pursuant to Regulation (EEC) No 1144/93
the maximum amount of the export refund is fixed at
ECU 39,350 per 100 kilograms.

2. Refunds on exports to the Federal Republic of
Yugoslavia (Serbia and Montenegro) may be granted only
where the conditions laid down in Regulation (EEC) No
990/93 are observed.

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States .

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 177, 1 . 7 . 1981 , p. 4.
0 OJ No L 154, 25. 6 . 1993, p. 10 .
(3) OJ No L 116, 12. 5 . 1993, p. 5 .
(4) OJ No L 102, 28 . 4 . 1993, p. 14 .
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COMMISSION REGULATION (EC) No 3039/93
of 3 November 1993

abolishing the countervailing charge on apples originating in Hungary

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1035/72
of 18 May 1972 on the common organization of the
market in fruit and vegetables ('), as last amended by
Regulation (EEC) No 638/93 (2), and in particular the
second subparagraph of Article 27 (2) thereof,
Whereas Commission Regulation (EEC) No 2936/93 (3)
introduced a countervailing charge on apples originating
in Hungary ;

Whereas for these products originating in Hungary there
were no prices for six consecutive working days ; whereas
the conditions specified in Article 26 ( 1 ) of Regulation

(EEC) No 1035/72 are therefore fulfilled and the counter­
vailing charge on imports of apples originating in
Hungary can be abolished,

HAS ADOPTED THIS REGULATION :

Article 1

Regulation (EEC) No 2936/93 is hereby repealed.

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 118, 20. 5. 1972, p. 1 .
0 OJ No L 69, 20. 3 . 1993, p. 7.
O OJ No L 265, 26. 10 . 1993, p. 20 .
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COMMISSION REGULATION (EC) No 3040/93
of 3 November 1993

fixing the import levies on cereals and on wheat or rye flour, groats and meal

November 1993, as regards floating currencies, should be
used to calculate the levies ;

Whereas it follows from applying the detailed rules
contained in Regulation (EEC) No 2703/93 to today's
offer prices and quotations known to the Commission
that the levies at present in force should be altered to the
amounts set out in the Annex hereto,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1766/92
of 30 June 1992 on the common organization of the
market in cereals ('), as amended by Regulation (EEC) No
2193/93 (2), and in particular Articles 10 (5) and 11 (3)
thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (3),

Whereas the import levies on cereals, wheat and rye flour,
and wheat groats and meal were fixed by Commission
Regulation (EEC) No 2703/93 (4) and subsequent amend­
ing Regulations ;

Whereas, in order to make it possible for the levy arrange­
ments to function normally, the representative market
rate established during the reference period from 2

HAS ADOPTED THIS REGULATION :

Article 1

The import levies to be charged on products listed in
Article 1 ( 1 ) (a), (b) and (c) of Regulation (EEC) No
1766/92 shall be as set out in the Annex hereto .

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States .

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 181 , 1 . 7. 1992, p. 21 .
(2) OJ No L 196, 5 . 8 . 1993, p. 22 .
(3) OJ No L 387, 31 . 12 . 1992, p. 1 .
(4) OJ No L 245, 1 . 10 . 1993 , p. 10S .
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ANNEX

to the Commission Regulation of 3 November 1993 fixing the import levies on cereals and
on wheat or rye flour, groats and meal

(ECU/tonne)

CN code Third countries (8)

0709 90 60
0712 90 19
1001 10 00

1001 90 91
1001 90 99
1002 00 00

1003 00 10
1003 00 20

1003 00 80
1004 00 00

1005 10 90

1005 90 00
1007 00 90

1008 10 00
1008 20 00
1008 30 00

1008 90 10
1008 90 90
1101 00 00

1102 10 00
1103 11 30
1103 11 50

1103 11 90

1107 10 11
1107 10 19

1107 1091
1107 1099

1107 20 00

86,67 (2) (3)
86,67 00
66,91(')0
79,97
79,97 0
112,66 (6 )
119,26
119,26
119,26 (9 )
90,74
86,67 00
86,67 00
99,31 0
24,15 0
24,1 1 0
22,65 0
0

22,65
150,31 0
195,25
137,57
137,57
173,14
153.23
117.24
223,16 ( l0)
169,50 0
1 95,73 ( ,0)

(') where durum wheat originating in Morocco is transported directly from that country to the Community, the
levy is reduced by ECU 0,60/tonne .

(2) In accordance with Regulation (EEC) No 715/90 the levies are not applied to products imported directly into
the French overseas departments, originating in the African , Caribbean and Pacific States.

(3) Where maize originating in the ACP is imported into the Community the levy is reduced by ECU 1,81 /tonne.
(4) Where millet and sorghum originating in the ACP is imported into the Community the levy is applied in accor­
dance with Regulation (EEC) No 715/90 .

(^ Where durum wheat and canary seed produced in Turkey are transported directly from that country to the
Community, the levy is reduced by ECU 0,60/tonne .

(s) The import levy charged on rye produced in Turkey and transported directly from that country to the Commu­
nity is laid down in Council Regulation (EEC) No 1180/77 (OJ No L 142, 9. 6 . 1977, p. 10), as last amended by
Regulation (EEC) No 1902/92 (OJ No L 192, 11 . 7 . 1992, p. 3), and Commission Regulation (EEC) No 2622/71
(OJ No L 271 , 10 . 12 . 1971 , p. 22), as amended by Regulation (EEC) No 560/91 (OJ No L 62, 8 . 3 . 1991 , p. 26).

0 The levy applicable to rye shall be charged on imports of the product falling within CN code 1 008 90 1 0
(triticale).

(8) No levy applies to OCT originating products according to Article 101 ( 1 ) of Decision 91 /482/EEC.
(') Products falling within this code, imported from Poland, Czechoslovakia or Hungary under the Interim Agree­
ments concluded between those countries and the Community, and in respect of which EUR.1 certificates issued
in accordance with Regulation (EEC) No 585/92 have been presented, are subject to the levies set out in the
Annex to that Regulation .

( 10) In accordance with Council Regulation (EEC) No 1180/77 this levy is reduced by ECU 5,44 per tonne for
products originating in Turkey.
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COMMISSION REGULATION (EC) No 3041/93
of 3 November 1993

fixing the premiums to be added to the import levies on cereals , flour and malt

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1766/92
of 30 June 1992 on the common organization of the
market in cereals ( ! ), as amended by Regulation (EEC) No
2193/93 (2), and in particular Article 12 (4) thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (3),

Whereas the premiums to be added to the levies on
cereals and malt were fixed by Commission Regulation
(EEC) No 1681 /93 (4) and subsequent amending Regula­
tions ;

Whereas, in order to make it possible for the levy arrange­
ments to function normally, the representative market

rate established during the reference period from 2
November 1993, as regards floating currencies, should be
used to calculate the levies ;

Whereas, on the basis of today's cif prices and cif forward
delivery prices, the premiums at present in force, which
are to be added to the levies, should be altered to the
amounts set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The premiums to be added to the levies fixed in advance
for the import in respect of the products listed in Article
1 ( 1 ) (a), (b) and (c) of Regulation (EEC) No 1766/92 shall
be as set out in the Annex hereto .

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 181 , 1 . 7 . 1992, p. 21 .
(2) OJ No L 196, 5 . 8 . 1993, p. 22.
0 OJ No L 387, 31 . 12 . 1992, p. 1 .
(4) OJ No L 159, 1 . 7. 1993, p. 11 .
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ANNEX

to the Commission Regulation of 3 November 1993 fixing the premiums to be added to the
import levies on cereals, flour and malt

A. Cereals and flour

(ECU/tonne)

CN code
Current

11

1st period

12

2nd period

1

3rd period

2

0709 90 60 0 0 0 0

0712 90 1 9 0 0 0 0

1001 10 00 0 0 0 0

1001 90 91 0 0 14,43 11,44
1001 90 99 0 0 14,43 11,44
1002 00 00 0 0 0 0

1003 00 10 0 0 0 0

1003 00 20 0 0 0 0

1003 00 80 0 0 0 0

1004 00 00 0 0 0 0

1005 10 90 0 0 0 0

1005 90 00 0 0 0 0

1007 00 90 0 0 0 0

1008 10 00 0 0 0 0

1008 20 00 0 0 0 0

1008 30 00 0 0 0 0

1008 90 90 0 0 0 0

1101 00 00 0 0 19,04 16,01
1102 10 00 0 0 0 0

1103 11 30 0 0 0 0

1103 11 50 0 0 0 0

1103 11 90 0 0 0 0

B. Malt

(ECU/tonne)

CN code
Current

11

1st period

12

2nd period

1

3rd period

2

4th period

3

1107 10 11 0 0 25,69 20,36 20,36
1107 10 19 0 0 19,19 15,22 15,22
1107 1091 0 0 0 0 0

1107 10 99 0.0 0 0 0

1107 20 00 0 0 0 0 0
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COMMISSION REGULATION (EC) No 3042/93
of 3 November 1993

fixing the import levies on white sugar and raw sugar

levies at present in force should be altered to the amounts
set out in the Annex hereto ;

Whereas, in order to make it possible for the levy arrange­
ments to function normally, the representative market
rate established during the reference period from 2
November 1993, as regards floating currencies, should be
used to calculate the levies,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula­
tion (EEC) No 1548/93 (2), and in particular Article 16 (8)
thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (3), and in particular Article 5
thereof,

Whereas the import levies on white sugar and raw sugar
were fixed by Commission Regulation (EEC)
No 1695/93 (4), as last amended by Regulation (EEC)
No 2984/93 0 ;

Whereas it follows from applying the detailed rules
contained in Commission Regulation (EEC) No 1695/93
to the information known to the Commission that the

HAS ADOPTED THIS REGULATION :

Article 1

The import levies referred to in Article 16 ( 1 ) of Regula­
tion (EEC) No 1785/81 shall be, in respect of white sugar
and standard quality raw sugar, as set out in the Annex
hereto.

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 177, 1 . 7. 1981 , p. 4.
0 OJ No L 154, 25. 6. 1993 , p. 10 .
0 OJ No L 387, 31 . 12. 1992, p. 1 .
(4) OJ No L 159 , 1 . 7. 1993, p. 40.
0 OJ No L 268 , 29 . 10 . 1993, p. 35 .
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ANNEX

to the Commission Regulation of 3 November 1993 fixing the import levies on white sugar
and raw sugar

(ECU/100 kg)

CN code Levy (3)

1701 11 10 34,76(0
1701 11 90 34,76 0
1701 12 10 34,76 0
1701 12 90 34,76 0
1701 91 00 41,65

1701 99 10 41,65

1701 99 90 41,65 0

(') The levy applicable is calculated in accordance with the provisions of Article 2 or 3 of Commission Regulation
(EEC) No 837/68 (OJ No L 151 , 30 . 6. 1968 , p. 42), as last amended by Regulation (EEC) No 1428/78 (OJ No L
171 , 28 . 6 . 1978 , p. 34).

(2) In accordance with Article 16 (2) of Regulation (EEC) No 1785/81 this amount is also applicable to sugar
obtained from white and raw sugar containing added substances other than flavouring or colouring matter.

(3) No import levy applies to OCT originating products according to Article 101 ( 1 ) of Decision 91 /482/EEC.
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COMMISSION REGULATION (EC) No 3043/93
of 3 November 1993

altering the basic amount of the import levies on syrups and certain other
products; in the sugar sector

Whereas, in order to make it possible for the levy arrange­
ments to function normally, the representative market
rate established during the reference period from 2
November 1993, as regards floating currencies, should be
used to calculate the levies,

HAS ADOPTED THIS REGULATION :

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula­
tion (EEC) No 1548/93 (2), and in particular Article 16 (8)
thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (•'), and in particular Article 5
thereof,

Whereas the import levies on syrups and certain other
sugar products were fixed by Commission Regulation
(EEC) No 3000/93 (4);

Whereas it follows from applying the detailed rules
contained in Regulation (EEC) No 3000/93 to the infor­
mation known to the Commission that the basic amount
of the levy on syrups and certain other sugar products at
present in force should be altered ;

Article 1

The basic amounts of the import levy on the products
listed in Article 1 ( 1 ) (d) of Regulation (EEC) No 1785/81 ,
as fixed in the Annex to Regulation (EEC) No 3000/93
are hereby altered to the amounts shown in the Annex
hereto .

Article 2

This Regulation shall enter into force on 4 November
1993 .

This Regulation shall bt binding in its entirety and directly applicable in all Member
States .

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission

(') OJ No L 177, 1 . 7. 1981 , p. 4.
(2) OJ No L 154, 25. 6 . 1993, p. 10 .
(3) OJ No L 387, 31 . 12. 1992, p. 1 .
o OJ No L 270 , 30. 10 . 1993, p. 11 .
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ANNEX

to the Commission Regulation of 3 November 1993 altering the import levies on syrups
and certain other products in the sugar sector

(ECU)

CN code
Basic amount per percentage point

of sucrose content and per 100 kg net
of the product in question (')

Amount of levy per 100 kg
of dry matter (')

1702 20 10 0,4165 —
1702 20 90 0,4165 —
1702 30 10 — 52,40
1702 40 10 — 52,40
1702 60 10 — 52,40
1702 60 90 0,4165 —
1702 90 30 — 52,40
1702 90 60 0,4165 —
1702 90 71 0,4165 —
1702 90 90 0,4165 —
2106 90 30 — 52,40
2106 90 59 0,4165 —

(') No import levy applies to OCT originating products according to Article 101 ( 1 ) of Decision 91 /482/EEC.
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COMMISSION REGULATION (EC) No 3044/93
of 3 November 1993

opening an invitation to tender for the sale of olive oil held by the Italian
intervention agency

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation No 136/66/EEC) of
22 September 1966 on the establishment of a common
organization of the market in oils and fats ('), as last
amended by Regulation (EEC) No 2046/92 (2), and in
particular Article 12 (4) thereof,

Whereas Article 2 of Council Regulation (EEC)
No 2754/78 (3), as amended by Regulation (EEC)
No 2203/90 (4), provides that olive oil held by the inter­
vention agencies shall be put up for sale by tender ;

Whereas, pursuant to Article 12 ( 1 ) of Regulation
No 136/66/EEC, the Italian intervention agency holds
certain quantities of olive oil ;

Whereas Commission Regulation (EEC) No 2960/77 (*),
as last amended by Regulation (EEC) No 3818/85 (6), laid
down the conditions for the sale by tender on the
Community market and for export of olive oil ; whereas
the state of the market in olive oil is at present favourable
for the sale of part of the said oil ;

Whereas special time limits should be laid down for with­
drawal of the olive oil to expedite its placing on the
market ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Oils and Fats,

— approximately 7 000 tonnes of extra virgin olive oil ,
— approximately 6 600 tonnes of ordinary virgin olive

oil ,
— approximately 2 300 tonnes of lampante virgin olive

oil .

Article 2

The notice of invitation to tender shall be published on
9 November 1993 .

Particulars of the lots of oil offered for sale and of the
places where they are stored shall be displayed at the
central office of AIMA, via Palestro 81 , 1-00185 Rome.

A copy of the notice of invitation to tender shall be sent
without delay to the Commission .

Article 3

The tenders must reach AIMA at the central office, via
Palestro 81 , 1-00185 Rome not later than 2 p.m. (local
time) on 15 November 1993 .

Tenders shall be admissible only if submitted by a natural
or legal person who exercises an activity in the olive oil
sector and is entered in that status as at 31 December
1992 in a public register of a Member State.

Article 4

1 . With regard to lampante virgin olive oil, tenders
shall be submitted for an oil of 3° acidity.

2. Where the oil awarded has a different degree of
acidity from that for which the tender was submitted, the
price to be paid shall be equal to the price tendered,
increased or reduced in accordance with the scale below :

— up to 3° acidity :
increase of ECU 0,32 for each tenth of a degree of
acidity below 3°

— above 3° up to 5° acidity :
reduction of ECU 0,32 for each tenth of a degree of
acidity above 3°

— above 5° acidity :
additional reduction of ECU 0,35 for each tenth of a
degree of acidity above 5° .

Article 5

Not later than three days after the expiry of the time limit
laid down for the submission of tenders, AIMA shall send
the Commission a list, without mentioning names, stating
the highest tender received for each lot put up for sale .

HAS ADOPTED THIS REGULATION :

Article 1

The Italian intervention agency, 'Azienda di Stato per gli
interventi nel mercato agricolo', hereinafter referred to as
'AIMA', shall open an invitation to tender in accordance
with the provisions of this Regulation and of Regulation
(EEC) No 2960/77 for the sale on the Community market
of the following quantities of olive oil :

(■) OJ No 172, 30 . 9 . 1966, p . 3025/66.
(2) OJ No L 215, 30 . 7. 1992, p. 1 .
(3) OJ No L 331 , 28 . 11 . 1978 , p. 13 .
(4) OJ No L 201 , 31 . 7. 1990 , p. 5 .
0 OJ No L 348, 30. 12. 1977, p. 46 .
(6) OJ No L 368, 31 . 12. 1985, p. 20 .
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Article 8

The product shall be withdrawn not later than
15 December 1993 .

The security referred to in Article 7 of Regulation (EEC)
No 2960/77 shall be ECU 18 per 100 kilograms .

Article 9

The storage charge referred to in Article 1 5 of Regulation
(EEC) No 2960/77 shall be ECU 3 per 100 kilograms .

Article 10

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

Article 6

The minimum selling price per 100 kilograms of oil shall
be fixed, in accordance with the procedure laid down in
Article 38 of Regulation No 136/66/EEC, on the basis of
the tenders received, not later than the 10th working day
after the expiry of each final date laid down for the
submission of tenders. The decision fixing the minimum
selling price shall be notified forthwith to the Member
State concerned .

Article 7

The olive oil shall be sold by AIMA not later than the
fifth working day after the date of notification of the deci­
sion referred to in Article 6 .

AIMA shall supply the agencies responsible for storage
with a list of the lots remaining unsold .

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission
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COMMISSION REGULATION (EC) No 3045/93
of 3 November 1993

opening an invitation to tender for the sale of olive oil held by the Spanish
intervention agency

No 2960/77 for the sale on the Community market of the
following quantities of olive oil :

— 6 800 tonnes of ordinary virgin olive oil .
By way of derogation from Article 5 (2) of Regulation
(EEC) No 2960/77, Senpa shall , where the quantity of oil
in a container exceeds 500 tonnes, be authorized to
establish several lots with part only of that oil .

Article 2

The notice of invitation to tender shall be published on
9 November 1993 .

Particulars of the lots of oil offered for sale and of the
places where they are stored shall be displayed at the
central office of Senpa, calle Beneficencia 8 , Madrid
28004, Spain.

A copy of the notice of invitation to tender shall be sent
without delay to the Commission .

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation No 136/66/EEC of
22 September 1966 on the establishment of a common
organization of the market in oils and fats ('), as last
amended by Regulation (EEC) No 2046/92 (2), and in
particular Article 12 (4) thereof,

Whereas Article 2 of Council Regulation (EEC)
No 2754/78 (3), as amended by Regulation (EEC)
No 2203/90 (4), provides that olive oil held by the inter­
vention agencies shall be put up for sale by tender ;

Whereas, pursuant to Article 12 ( 1 ) of Regulation (EEC)
No 136/66/EEC, the Spanish intervention agency holds
certain quantities of olive oil ;

Whereas Commission Regulation (EEC) No 2960/77 0,
as last amended by Regulation (EEC) No 381 8/85 (6), laid
down the conditions for the sale by tender on the
Community market and for export of olive oil ; whereas
the state of the market in olive oil is at present favourable
for the sale of part of the said oil ;

Whereas special time limits should be laid down for with­
drawal of the olive oil to expedite its placing on the
market ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Oils and Fats,

Article 3

The tenders must reach Senpa, calle Beneficencia 8 ,
Madrid 28004, Spain, not later than 2 p.m. (local time) on
15 November 1993 . Tenders shall be admissible only if
submitted by a natural or legal person who exercises an
activity in the olive oil sector and is entered in that status
as at 31 December 1992 in a public register of a Member
State .

HAS ADOPTED THIS REGULATION :

Article 4

Not later than three days after the expiry of the time limit
laid down for the submission of tenders, Senpa shall send
the Commission a list, without mentioning names, stating
the highest tender received for each lot put up for sale .

Article 1

The Spanish intervention agency, 'Servicio Nacional de
Productos Agrarios', hereinafter referred to as 'Senpa' shall
open an invitation to tender in accordance with the provi­
sions of this Regulation and of Regulation (EEC)

(■) OJ No 172, 30. 9 . 1966 , p . 3025/66.

Article 5

The minimum selling price per 100 kilograms of oil shall
be fixed, in accordance with the procedure laid down in
Article 38 of Regulation No 136/66/EEC, on the basis of
the tenders received, not later than the 10th working day
after the expiry of each final date laid down for the
submission of tenders. The decision fixing the minimum
selling price shall be notified forthwith to the Member
State concerned .

(2) OJ No L 215, 30 . 7. 1992, p. 1 .
(3) OJ No L 331 , 28 . 11 . 1978, p . 13 .
(4) OJ No L 201 , 31 . 7. 1990, p. 5 .
0 OJ No L 348, 30 . 12. 1977, p . 46.
(6) OJ No L 368 , 31 . 12. 1985, p. 20.
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Article 6

The olive oil shall be sold by Senpa not later than the
fifth working day after the date of notification of the
decision referred to in Article 5.

Senpa shall supply the agencies responsible for storage
with a list of the lots remaining unsold.

Article 7

The product shall be withdrawn not later than
15 December 1993 .

The security referred to in Article 7 of Regulation (EEC)
No 2960/77 shall be ECU 18 per 100 kilograms.

Article 8

The storage charge referred to in Article 15 of Regulation
(EEC) No 2960/77 shall be ECU 3 per 100 kilograms.

Article 9

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 3 November 1993 .

For the Commission

Rene STEICHEN

Member of the Commission
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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 22 June 1993
relating to a proceeding pursuant to Article 85 of the EEC Treaty in Cases

IV/31.550 — Zera/Montedison and IV/31.898 — Hinkens/Stähler

(Only the German and Italian texts are authentic)

(93/554/EEC)

Whereas :

I. THE FACTS

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation No 17 of 6 February
1962, first Regulation implementing Articles 85 and 86 of
the EEC Treaty ('), as last amended by the Act of Acces­
sion of Spain and Portugal , and in particular Article 3 ( 1 )
thereof,

Having regard to the applications submitted respectively
by Zera-Agrarchemikalien GmbH, Travenbrück-Tralau,
Germany, and by the firm Wilhelm Hinkens, Linnich,
Germany, pursuant to Article 3 of Regulation No 17,
asking the Commission to find that the companies Agri­
mont SpA (formerly Farmoplant SpA), Milan , Italy,
Montedison (Deutschland) Chemie Handels-GmbH
(formerly Montedison Deutschland GmbH), Eschborn ,
Germany, and Stähler Agrochemie GmbH & Co KG,
Stade, Germany, have infringed Article 85,

Having regard to the Commission's decision of
27 September 1989 to initiate proceedings in this case ,

Having given Agrimont SpA, Montedison (Deutschland)
Chemie Handels-GmbH and Stähler Agrochemie GmbH
& Co KG the opportunity, pursuant to Article 19 ( 1 ) of
Regulation No 1 7 in conjunction with Commission
Regulation No 99/63/EEC of 25 July 1963 on the
hearings provided for in Article 19 ( 1 ) and (2) of Regula­
tion No 17 (2), of being heard on the matters to which the
Commission has taken objection,

Having consulted the Advisory Committee on Restrictive
Practices and Dominant Positions,

A. Brief description of the subject of the
proceeding

( 1 ) The subject of this Decision is an agreement
between two subsidiaries of the producer parent
group on the one hand and the German exclusive
distributor on the other granting the exclusive
distributor, by means of product differentiation of
the herbicide Digermin, absolute territorial protec­
tion for the German market and thus preventing
parallel imports from other Member States into the
Federal Republic of Germany.

(2) This Decision does not relate to the admissibility of
the exclusive distribution arrangement for Germany
under competition law. The Commission has not
undertaken any assessment of the agreement, nor
was the agreement notified to it.

B. The undertakings

(3) Farmoplant SpA, Milan (hereinafter referred to as
Farmoplant), a wholly owned subsidiary of the
Italian Montedison group, was until May 1986
primarily a producer of agricultural plant protec­
tants, including Digermin. In June 1986, Farmo­
plant was absorbed into the newly established

(') OJ No 13, 21 . 2. 1962, p . 204/62.
(2) OJ No 127, 20 . 8 . 1963, p. 2268/63 .
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which was developed by Eli Lilly in the United
States and since 1963 has been distributed
worldwide, usually under the brand name Treflan .
Trifluralin has become the most successful active
ingredient used in herbicides in the history of the
chemical industry. Its uses range from cotton wool,
rape and sunflowers to vegetables such as soya
beans, turnips and cauliflower. In Germany, Eli
Lilly has been distributing its trifluralin product
since about 1968 under the brand name Elancolan .

subsidiary Agrimont SpA (hereinafter referred to as
'Agrimont'), which combined all of the Montedison
group's agricultural activities. At the beginning of
1989, Agrimont was transferred in full from Monte­
dison to the newly established group Enimont SpA,
Milan, 50 % of whose shares were held by Monte­
dison and 50 % by Ente Nazionale Idrocarburi
(ENI). As a result of ENI's takeover of Montedi­
son's share, Agrimont was incorporated into
EniChem Agricoltura SpA, Milan , with effect from
1 November 1991 .

According to the 1984 annual report, Agrimont's
sales revenue amounted to Lit 89 003 million
(some ECU 64,4 million) (').

(4) Montedison (Deutschland) Chemie Handels-
GmbH, Eschborn , formerly Montedison
Deutschland GmbH (hereinafter referred to as
'MED'), was in charge of the distribution of Monte­
dison products in the Federal Republic of
Germany. MED was initially a wholly owned subsi­
diary of Montedison International Holding Co.,
Zurich, and then, as from early 1989, was wholly
owned by the new Enimont group. In October
1991 , Montedison (Deutschland) Chemie Handels-
GmbH was merged with Agip (Deutschland) AG
and renamed initially Enimont (Deutschland) AG
and subsequently EniChem Deutschland AG. The
company's head office is in Munich, with a branch
in Eschborn that manages the agricultural chemi­
cals sector.

MED's turnover in 1984 amounted to DM 566,6
million (some ECU 253,16 million). The turnover
for plant protectants was DM (. . .) (2), with
Digermin accounting for DM (. . .).

(5) Stähler Agrochemie GmbH & Co KG, Stade, which
until 30 June 1984 was Aagrunol Stähler Pflanzens­
chutzunion GmbH & Co KG (hereinafter referred
to as 'Stähler'), was, on the basis of an agreement
with MED concluded on 9 September 1980, the
exclusive distributor of the herbicide Digermin in
the Federal Republic of Germany. The firm's
annual turnover amounted to around DM 22,0
million (ECU 9,26 million) in 1982, around DM
28,0 million (ECU 12,33 million) in 1983 and
around DM 33 million (ECU 14,7 million) in 1984.

2. The product Digermin

(7) Digerin is a herbicide in which the non-water­
soluble active ingredient trifluralin is dissolved (or
'formulated' in chemical terminology) in a concen­
tration of 480 g per litre in one or more solvents,
such as xylene . Emulsifiers and other auxiliary
agents must be added so as to ensure that the active
ingredient remains in suspension in the solution
('formulation') after it has been mixed with water in
the spraying tank.

(8) The competing products available on the German
market in the period covered by the Decision until
the end of 1988 (see points 14 and 35 below),
namely Elancolan (distributed by Elanco, the plant
protection division of the German company Eli
Lilly GmbH) and Zera-Trifluralin (distributed by
Zerea Agrarchemikalien GmbH, which has used its
own registration since 1985), have an identical
concentration of the active ingredient, but certain
differences as to solvents (for further details, see
recitals 61 to 68 below).

3 . Ranges of application

(9) The permitted range of application of Digermin is
determined by its registration in the various coun­
tries. In Germany, Digermin is registered for use in
weed control in the cultivation of rape, stubble
turnips and cauliflower. The main area of applica­
tion is the growing of rape.

( 10) Within the European Community, Digermin is
registered in Italy, France, Spain and the United
Kingdom as well as Germany, mostly for crops
other than rape .

C. The product

1 . The active ingredient trifluralin

(6) The active ingredient trifluralin contained in the
herbicide Digermin is a dinitroanaline derivative

4. Registration procedures

( 11 ) After Agrimont had initially stated, in reply to
questions put by the Commission, that registration
in the other Member States had been applied for
after it had been obtained in Germany, Agrimont

(') The conversion rates used are the annual average rates of the
relevant currencies against the ecu .

(2) In the published version of the Decision, some information
has hereinafter been omitted, pursuant to the provisions of
Article 21 of Regulation No 17 concerning non-disclosure of
business secrets.
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and MED gave the following chronological order in
their reply to the statement of objections and at the
oral hearing :

Member State

Application
(technical

documentation)
for registration

Registration
obtained

Italy 5 . 11 . 1975 8 . 2. 1980
Germany 13 . 1 . 1977 30 . 1 . 1978
Spain 18 . 2 . 1977 15. 2. 1984
United Kingdom 19. 3 . 1979 20 . 9 . 1979
France 3 . 6 . 1981 26. 6. 1982

winter and summer rape). Accordingly, the only
products competing with Digermin, which is regis­
tered in Germany essentially for weed control in
the growing of rape, are other herbicides registered
in Germany similarly for use in rape growing.

The sometimes varying degrees of effectiveness of
the agents used to control unwanted plants (broad­
leaved and gramineous weeds and volunteer cereals)
substantially influence the farmer's choice of
product. Other important selection criteria are
when and how the product is to be used. Since for
those reasons rape herbicides cannot be universally
substituted for one another, further differentiation
is called for in determining the relevant market.

( 16) (b) Treatment procedures

Rape is sown in the period from about mid-August
to early September. Depending on weather condi­
tions, the seed emerges (begins to germinate) after
eight to 15 days. Accordingly, a distinction should
be made between three treatment procedures in the
use of the herbicides registered in Germany for the
growing of rape.

In pre-sowing treatment, the appropriate herbicides
are applied and worked into the soil immediately
before the seed is sown. Such herbicides include
Digermin, Elancolan, Zera-Trifluralin, Devrinol
and TCA (NaTa).

In pre-emergence treatment, the appropriate herbi­
cides are applied immediately before the rape
germinates, i.e. about eight days after sowing. Such
herbicides include primarily Butisan-S, Teridox
(not marketed after 1986), Lasso, Traton, Devrinol
and TCA (NaTa).

In post-emergence treatment, the appropriate
herbicides are applied to the soil or the plants after
the rape has germinated, usually in winter. Such
herbicides include primarily Galtak, Kerb 50 W,
Fervin, Fusilade, Legurame and, as from 1985,
Pradone-Kombi.

It was not possible to establish which formulations
were used in the applications for registration in
Italy and Spain . However, it is established that a
different formulation was registered in Germany
than in all the other Member States (for details see
recitals 69 and 70).

(12) MED pointed out during the hearing that the
German registration authority, in its letter of
10 March 1980, had included in the registration
decision the requirement that the nitrosamine
content (NDPA) must not be greater than 1 mg/kg
(or 1 ppm). According to Stähler's memo of
14 January 1981 attached as an Annex to the state­
ment of objections, the nitrosamine content of
German Digermin at that time still amounted to 1 0
ppm. In 1983, however, the Digermin produced for
other Member States as well as for Germany
matched the German requirements (see recital 49).
The nitrosamines are contained in the active ingre­
dient itself and are not caused by the solvents.

( 13) Digermin began to be distributed in the individual
Member States in parallel to the expiry of Eli Lilly's
patents for the active ingredient trifluralin, starting
in Germany in 1979 .

( 14) According to MED, the registration in Germany
was not extended after the end of 1988 — that is to
say, Digermin has not been distributed in Germany
since the beginning of 1989 .

D. The market

( 17) In the technical literature on plant protection, it
would appear that pre-sowing treatment continues
to be described and recommended as a tried and
largely reliable procedure for weed control in the
growing of rape. Until 1984 at least, there was
according to the specialized literature no prepara­
tion that allowed selective spraying of herbicide in
post-emergence treatment with a sufficiently broad
effect, particularly on light soils . It was therefore
recommended, as the safest procedure, that pre­
sowing products (including Digermin) containing
trifluralin should be used and that, if necessary, a
pre-emergence preparation should also subse­
quently be sprayed if any weeds resistant to triflu­
ralin appeared.

1 . Definition of the relevant market

(15) (a) Registration

A key criterion for defining the relevant product
market is the field of application for which a herbi­
cide is registered. A herbicide may be distributed in
a particular Member State only for the area of
application defined in the registration decision (e.g.
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(21 ) The market share of trifluralin preparations
declined in the period 1983 to 1988 , covered by
this Decision. In 1984, 40 % of the German rape­
growing area was treated with trifluralin (Elancolan,
Digermin and Zera-Trifluralin). According to
Stähler, the share of the two trifluralin preparations
Elancolan and Digermin in the market for pre­
sowing preparations (excluding the herbicide TCA
(NaTa), but including Butisan-S) in Germany in
1983 amounted altogether to some 52 to 54 %.
Digermin's share of that product market was
around 11 to 13 % . In October 1985, Stähler esti­
mated the share of trifluralin preparations in the
market for rape herbicides at 25 to 30 %, that of
Butisan-S (pre-emergence preparation) at 35 % and
that of Pradone-Kombi (post-emergence prepara­
tion) also at 25 to 30 % . It was not possible to
determine precisely Digermin's market shares over
the whole of the relevant period.

(22) Within the German trifluralin market segment,
Digermin's share, according to Stähler's documen­
tation, amounted to 18 % in 1983 . In 1985, Stähler
estimated Digermin's share of the market for
German trifluralin preparations at about 30 % and
that of Zera-Trifluralin at 10 % . Elancolan con­
tinued to be the market leader amongst trifluralin
preparations during this period with a 60 % share.

The farmers choice between pre-sowing, pre­
emergence and post-emergence herbicides may be
based not only on effectiveness and price . He must
also take account of factors such as soil quality,
water protection requirements and weather condi­
tions at the time of sowing. In dry soils , however,
pre-sowing herbicides, particularly trifluralin , offer
reliable conditions of application at a cost per
hectare of treated surface that compares favourably
with pre-emergence herbicides.

Another important factor is that, in contrast to
Teridox and Butisan-S, trifluralin does not get into
ground water, which is an aspect of increasing
importance in water catchment areas .

Farmers must thus, on the basis of a series of
criteria, decide before sowing whether they wish to
make preventative use of a pre-sowing herbicide.
Recourse to such herbicides is no longer feasible
once sowing has taken place .

(c) Effectiveness against weeds

(18) A comparison of the ranges of effectiveness of the
preparations associated with the three treatment
procedures shows that the previously clear subdivi­
sion of the rape herbicide market according to
treatment procedures has been transformed by new
developments. Thus, the pre-emergence herbicide
Butisan-S became available from 1983 and the
post-emergence herbicide Pradone Kombi from
1985, offering a wide spectrum of effectiveness
against weeds . Other pre-sowing preparations that
had a limited or complementary range of effective­
ness were hardly in competition with trifluralin
preparations (e.g. Devrinol and TCA (NaTa) and
Lasso, which is of only limited effectiveness).

It must therefore be assumed that, for the purposes
of this Decision, the relevant product market has
widened from what had until 1983 been a purely
trifluralin market to include Butisan-S and later, as
from 1985, Pradone Kombi.

3. Prices

(a) Germany

(23 ) In 1976, before Digermin was introduced on to the
market, Elancolan, the only trifluralin preparation
available on the German market, cost DM 40 (ECU
15.9) a litre . Digermin's price in Germany showed a
steady rise between 1979 and 1985 :

(24) Year Total amount in litres Purchase price per litre
(Stähler)

1979 7 000 DM (. . .)
1980 20 000 DM (. . .)
1981 35 000 DM (. . .)
1982 40 000 DM (. . .)
1983 49 473 DM (. . .)
1984 49 494 DM (. . .)
1985 50 494 DM (. . .)

2. Market shares

( 19) The area in which rape was grown in the Federal
Republic of Germany increased fourfold between
1976 and 1988 . The demand for rape herbicides
also grew as a result .

(20) Befor Digermin entered the market, Elancolan was
the only trifluralin herbicide in Germany. Elan­
colan sales amounted to some 40 000 litres a year
in 1976. In 1980, almost 90 % of the German
rape-growing area was treated with Elancolan.

(25) Stähler s factory prices were about (. . .) % above its
purchase prices. Depending on the market situa­
tion, customers were granted price discounts from
the factory price that ranged up to 18 %, de­
pending on the amount purchased, and averaged
between 6 and 10 %.
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required a great deal of expenditure on the compli­
cated and costly registration procedure and on
customer servicing, but which also allowed lucrative
prices to be charged, on the other.

(26) The 1983 price catalogue for resellers published by
Lagerland eG, Munich, gives the purchase price for
Digermin as DM 47,35 (ECU 20,8 ) and DM 50,90
(ECU 22,4) per litre, together with a non-binding
recommended selling price of DM 54,45 (ECU
23,9) and DM 58,50 (ECU 25,7) per litre. The prices
for Elancolan are identical .

E. Organization of distribution(27) The 1985 price list published by Deutsche Getrei­
dehandelsgesellschaft mbH & Co, Hamburg, gives
the selling price for Digermin (Stähler) as DM
50,15 (ECU 22,5) per litre . Here too, the prices for
Elancolan are identical .

(b) France

(28) In October 1981 , i.e. before the registration of
Digermin in June 1982, the selling price of Treflan
(Eli Lilly) was FF 72 (ECU 11,2) per litre. With the
market entry of Digermin and other trifluralin
products, prices fell significantly as from 1983 . The
prices for Digermin are substantially lower in
France than in Germany.

(29) The purchase prices of (. . .) for Digermin in the
period 1982 to 1986 averaged, to the Commission's
knowledge, at only about one third of Stähler's
purchase prices . The prices were roughly in the
order of 20 to 35 % of Stähler's ex-factory prices.
Whereas the difference between Stähler's purchase
price and the factory price amounted to (. . .) % , the
difference between purchase and sales prices in the
case of (. . .) amounted sometimes to only a few
percent, on average 20 to 30 % and in individual
cases 70 to 80 % .

(33) Within the Montedison group, the subsidiaries in
the individual European countries had exclusive
distribution rights for the respective Montedison
products. In the Federal Republic of Germany and
France, the Montedison subsidiaries brought third
companies into the distribution system.

(34) Since the end of 1977, MED had been negotiating
with Stähler on taking over the sole distribution of
Digermin in Germany. Stähler was at that time
close to marketing its own trifluralin product and
was prepared not to go ahead with its further de­
velopment and registration. On 3 October 1978,
MED asked Farmoplant to assent to the conclusion
of a distribution agreement with Stähler. On 13
October 1978, MED and Stähler confirmed their
mutual intention of transferring sole distribution to
Stähler ; discussions on the matter were to be
completed by the end of 1978. At the end of
October 1978 , Stähler undertook the cost of
instructing a lawyer to make enquiries about Eli
Lilly's patent so as to investigate the earliest
possible date at which it could start distribution.
Stähler began marketing Digermin, which was
supplied by Farmoplant and MED, on 24 August
1979, the day on which the patent expired.

(35) On 9 September 1980, the written distribution
agreement was signed between MED and Stähler,
giving Stähler co-distribution rights for Digermin
in the Federal Republic of Germany. In reality,
however, Stähler obtained an exclusive distribution
right, since MED waived distribution through third
parties on condition that the minimum purchase
quantities laid down in the agreement, which were
subsequently extended by the amendment to the
agreement of 25 November/ 1 December 1982,
were achieved.

The agreement, which was initially concluded for
three years, was extended by the amendment to five
years (until 31 December 1984). After 1 January
1985, the agreement was extended by one year at a
time, with a three-month period of notice. In the
reply to the statement of objections, MED stated
that the distribution agreement with Stähler had
been annulled at the end of 1988 because of the
expiry of Digermin's registration.

(c) Other Member States

(30) By invoice dated 24 May 1983 , Farmoplant,
through the agency of Montedison Belgio (Monte­
dison's Belgian subsidiary), sold 6 000 litres of
Digermin to (. . .), the Netherlands, at a price of
F1 8,35 (ECU 3,3) per litre .

(31 ) According to Farmoplant's invoice of 26 September
1985, Digermin was sold to an Italian customer at a
price of Lit 8 800 (ECU 5,9) per litre, and according
to the invoice of 1 August 1983 it was supplied at
£ 1,7860 (ECU 3,17) per litre to the United
Kingdom. On the basis of Farmoplant's record of
total deliveries of Digermin to the United
Kingdom in 1983, the price per litre was DM 7,16
(ECU 3,15).

(32) Those price differences set out in points 23 to 31
above, ranging in some cases over 400 % were due,
according to MED, to the specific characteristics of
the German market, which on the one hand
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imported or commercially distributed only if they
are registered with the Federal Biological Institu­
tion (Biologische Bundesanstalt, hereinafter 'BBA').
Registration has to be requested by the manufac­
turer, distributor or importer.

(41 ) The applicant must present the requisite docu­
ments as to efficacy, persistence and toxicology
together with test results . Until the amendment of
the German Plant Protection Law in 1987 (see
recital 47), an applicant's task was facilitated by the
fact that, in its toxicological assessment, the Federal
Health Office took account, in principle, of all
known facts deriving from all toxicological invest­
igations submitted by all applicants, including the
literature on the subject .

2 . Registration requirements forparallel imports

(36) In addition to the conditional exclusive distribution
right, the agreement contains :
— an exclusive purchasing obligation : Stähler
undertakes to purchase Digermin exclusively
from MED,

— a ban on competition : Stähler undertakes not
to manufacture and distribute during the term
of the agreement any herbicide of the same or
similar chemical composition for the same
application purpose, and not to request or
demand any official registration of any such
herbicide for itself or any third party.

Prices have to be agreed afresh at the start of each
season . Either partner can, on the basis of market
developments, request negotiations on a subsequent
change in prices. In the event of a substantial
reason for disagreement, each party is entitled to
give notice of termination .

(37) In the period between 13 May 1981 and 30 August
1985, a series of meetings between MED and
Stähler took place at which, on at least one occa­
sion, a representative of Farmoplant was also
present. The subjects agreed at those talks included
the coordination of jointly financed advertising for
Digermin and an information campaign against
imported Zera-Trifluralin . In addition , confidential
talks were held on product strategy, and the group's
situation , particularly the problems relating to
parallel imports, was discussed .

(38) There were only isolated competitive reactions to
the market leader Eli Lilly. An advertising
campaign by Stähler for Digermin in 1981 was
immediately met by a counter advertising
campaign Eli Lilly for Elancolan . In 1982, Eli Lilly
complained to Stähler about alleged discounts for
new customers, whereupon in 1983 Eli Lilly
granted the customers special discounts that led to
a decline in Digermin's turnover and forced Stähler
to grant similar price concessions . In September
1984 MED granted Stähler, at its request , a refund
to offset falls in prices caused by parallel imports
from France .

2. France

(39) Since its registration in 1982, the distribution of
Digermin in France was carried out by La Littorale,
a subsidiary of the Union Carbide Corporation of
the United States of America. Farmoplant supplied
La Littorale or its customers direct . The quantities
distributed in France were by and large similar to
German sales .

(42) Where an already registered product is imported,
its composition (formulation) must correspond to
the preparation formula lodged with the BBA
(identity), and it must be labelled in the manner
prescribed in paragraph 20 of the German Plant
Protection Law (showing in particular the trade
name, registration number, name and address of
the importer, nature and quantity of the active
ingredients and methods of use).

(43) Normally, the identity of the product may be es­
tablished by an invoice specifying the manufacturer
and the name of the product. However, if the regis­
tration holder can persuade the customs authorities,
the BBA or the plant protection offices that the
imported product is not identical to the registered
product, then the importer must prove the
imported product's identity.

(44) Where a product is imported which is identical to
an already registered product, but whose labelling
(in particular the trade name) does not correspond
to the registration, subregistration is required.
Where the identity of the product is proved, such
subregistration is also usually issued without any
further formalities .

3 . Requirements regarding proof of identity

(45) Proof of identity can be established by an importer
only with difficulty. The preparation formula
lodged with the registration authority, being a busi­
ness secret belonging to the registration holder,
may not be made accessible to the importer.
However, a detailed chemical analysis is expensive,
time-consuming and open to errors . Furthermore,
full chemical identity exists only in the case of
products deriving from the same production batch .

F. German registration rules

1 . General registration requirements

(40) Under paragraph 11 ( 1 ) of the German Plant
Protection Law, plant protection products may be
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4. Monitoring of registration requirements

(46) Compliance with the formulation laid down in the
registration is not monitored systematically by the
authority responsible for registration or any other
supervisory authority. Checks are carried out only
in response to complaints .

(50) On 9 August 1983 , MED pointed out to Farmo­
plant that parallel imports of trifluralin whose
declared origin was Montedison were being offered
at 20 % discounts .

(51 ) On 10 August 1983 , MED wrote to the BBA
pointing out that the two products were not iden­
tical .

5 . Subregistration made more difficult by amend­
ment to the Law

(47) Since the amendment to the German Plant Protec­
tion Law which entered into force in January 1987,
subregistration of an already registered plant
protectant (for example, where the trade name is
changed) is in practice virtually impossible to
obtain, since the first registration holder can
oppose the necessary utilization of his application
documents for up to five years following the filing
of the application (up to a maximum of 10 years
after first registration), after which period a product
is often scarcely still marketable. This does not
affect the parallel importation of a registered plant
protectant where no changes have been made (for
example, to the trade name).

G. Parallel imports of Digermin

(52) In reply to a telex dated 24 August 1983 , MED
informed Farmoplant on 26 August 1983 that Zera
was selling the product at DM 12 (ECU 5,28) per
litre less than Stähler. MED had to know where the
product originated so as to be able to continue a
high-price policy. As regards the registration of
Zera-Trifluralin, MED would provide proof of the
differences as compared with Digermin.

(53) By telex dated 12 September 1983 to Farmoplant,
MED reported that Zera had provided proof of
identity to the BBA. Zera had sold about 10 000
litres. Prices had fallen by some DM 10 (ECU 4,4)
per litre . The dealers were demanding loss
compensation . MED would pursue the strategy
agreed on 12 August 1983 in Milan :

— civil action against Zera,

— putting pressure on the BBA to revoke Zera's
registration .

(54) As a result of sales of Zera-Trifluralin at a price of
DM 34 (ECU 14,9) per litre, Stähler was able to
achieve in Schleswig-Holstein, instead of a planned
net sales revenue of at least DM 38,32 (ECU 16,8)
per litre, only DM 34,69 (ECU 1 5,27). The quantity
sold, at 14 630 litres, was well below the planned
sales amount of 20 000 litres. Stähler suggested to
MED that Zera should be sued for the loss of DM
256 885,30 (ECU 113 138,91 ).

(55) MED's claims, supported by an expert opinion, that
the two products were not identical prompted the
BBA to revoke Zera-Trifluralin 's subregistration on
17 October 1983 . Zera raised objections and later
lodged an administrative complaint, which was
settled in February 1984 by an arrangement under
which the BBA allowed Zera-Trifluralin's subregis­
tration to run till 31 May 1985 . Parallel to this,
Zera had since 1983 been pursuing the registration
of its own product under the trade name Zera­
Trifluralin . Before the expiry of the subregistration
time limit, Zera-Trifluralin was given its own regis­
tration by the BBA.

(56) Following an unsuccessful attempt at the beginning
of September 1983 to obtain an interim injunction ,
MED lodged a civil-law application against Zera in
January 1984, seeking a restraining injunction and
damages . In support of the application , it submitted
an affidavit by Stähler and an expert opinion to the

1 . Imports from the Netherlands in 1983

(48) The phenomenon of parallel imports of plant
protectants was, as was confirmed at the hearing,
not unknown to the participants , particularly as a
result of the parallel imports carried out by the
firm Stefes in 1978 and 1979 . The parallel importa­
tion of Elancolan in 1982 by Zera­
Agrarchemikalien GmbH (hereinafter referred to as
'Zera') marked the first attempt to import a triflu­
ralin product. It failed because the imported Elan­
colan had a nitrosamine (NDPA) content that was
above the German limit.

(49) On 8 August 1983, under the product name '2'era­
Trifluralin ', Zera obtained from the Federal Bio­
logical Institution for Digermin imported from the
Netherlands a subregistration to the existing regis­
tration for Digermin . The subregistration was
issued on the basis of a satisfactory demonstration
by Zera that the product was Digermin from
Farmoplant's production and that the nitrosamine
limit applicable for Germany had not been
exceeded . Zera was able to produce confirmation
from Farmoplant that the product was Digermin
with a nitrosamine (NDPA) content of less than 1
ppm.
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effect that there was no identity between Digermin
and the imported Zera-Trifluralin Though
successful before the court of first instance, the
action was dismissed in 1 985 at second instance.

(57) In June 1 984, MED and Stähler agreed a circular to
Stähler's customers in which it was pointed out that
the formulation sold by Zera in Germany was not
identical to that distributed by MED, that MED did
not assume any product guarantee for Zera­
Trifluralin and that legal proceedings were being
instituted against Zera (see also recital 86).

2. Imports from France in 1984

(58) In August 1 984, the French firm (. . .), sold
Digermin , which it had procured from (. . .) to two
German customers :

— the firm Stefes, of Kerpen,
— the firm Hinkens, of Linnich.

(59) Stähler itself reported the matter to the Plant
Protection Office, and Hinkens' goods were confis­
cated and administrative offence proceedings ini­
tiated. In its notification to the Plant Protection
Office, Stähler stated that it had had a comparative
chemical analysis carried out. After comparative
tests between the imported Digermin and Stähler's
Digermin had led to differing results (see recital
67), Sopravit took back the Digermin from
Hinkens.

(60) MED reported to Farmoplant in April 1985 that an
attempt was being made to prevent parallel imports
to the firm Stefes (see also recital 91 ). In view of the
administrative proceedings inititated against
Hinkens, Stefes bought the goods back from its
customers and sold them to Stähler in March 1985.

solvent from formulation '73 D', which was used in
all other Member States in which Digermin was
registered. Agrimont stated that other trifluralin­
based formulations were neither registered nor sold
under the Digermin brand name in the Member
States.

(62) This explanation is confirmed by Farmoplant's
internal production instructions of September and
November 1982, where the formulation '73 D' is
specified as being for 'all countries except
Germany' and the formulation '73 B' as being 'for
Germany'. References to the use of the 'German'
preparation formula are also to be found on MED's
orders for Stähler, whereas such references are not
included on orders for La Littorale, France, and the
Chemische Fabriek Brabant.

(63) In 1984, in the legal action brought by MED
against Zera (see recital 56) before the Lübeck
Landgericht, a member of Farmoplant's board testi­
fied that there was one formulation for France, the
United Kingdom and Germany, another for eastern
Europe and a third for Asia, Africa and South
America.

(64) Contrary to this, Farmoplant informed the
Commission in a letter dated 18 October 1985 that
different formulations existed for Germany, France,
Italy and the United Kingdom respectively.

(65) The lists of components of the two formulations
sent by Agrimont by letter dated 25 February 1987
contained only the trade name, but not the
chemical designation of the additional solvent used
in the German formulation. Comparison with the
formulations registered in France and Germany was
therefore not possible on the basis of those docu­
ments.

(b) Results of the comparative tests

(66) Despite a number of analyses carried out in 1983
and 1984 to compare imported and 'German'
Digermin, the question of identity remained uncla­
rified, since the analyses led to conflicting results .
An expert opinion commissioned by MED in
August 1983 identified differences in the solvents,
while a contrary expert opinion commissioned by
Zera in February 1984 saw the differences as being
due to contamination of the active ingredient
owing to the fluctuations customary between
batches of the formulation .

(67) Three comparative tests between Digermin
imported from France in 1984 and 'German'
Digermin carried out by a French and a German
laboratory came to the conclusion that what was
involved was virtually identical material from diffe

H. Territorial protection through product
differentiation

1 . Existence of different formulations

(a) Information provided by Agrimont

(61 ) During the period covered by the Decision , Monte­
dison distributed, on its own evidence, two different
formulations of the product Digermin within the
Member States. Following the inconsistent informa­
tion initially provided by Farmoplant as to the
number of formulations in Europe and other parts
of the world, Agrimont informed the Commission
by letter dated 24 February 1987 that the formula­
tion manufactured for the Federal Republic of
Germany was '73 B', which differed as regards the
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rent production batches. By contrast the BBA, in a
comparative test it carried out on 17 September
1984, detected a difference from which it
concluded that the products were not identical .

(68) The Commission, not having any complete elu­
cidation of the question of what differences exist
between the formulations, has come to the view
that it must be assumed that there are two different
formulations. The differences did , however, some­
times seem to be so small that they could be
scarcely detected by the use of the usual analytical
methods.

request by letter of 5 February 1987 to explain the
reasons fully, Agrimont did not explain what such
differing requirements consisted of and what
consequences this had for the formulation . Agri­
mont emphasized only the particularly strict re­
quirements of the German registration authorities,
entailing a separate formulation .

(73) The Commission then asked the registration au­
thorities in Germany and France to inform it
whether the compositions of 'German' and 'other'
Digermin transmitted by Agrimont to the
Commission were capable of being registered in
their Member State. The German and French regis­
tration authorities replied that in principle the
compositions could be registered subject to an
appropriately substantiated application and,
possibly, the presentation of the results of addi­
tional comparative tests on efficacy and residue
persistence .

(c) Registration costs

(74) According to information provided by Agrimont,
the cost factor played a crucial role in deciding
whether a new registration should be sought for an
amended formulation .

The figures on the costs of re-registering a formula­
tion differ very widely.

(75) The complainant Zera stated that, in drawing up
the documentation needed for registration, it had
incurred costs of around DM 550 000 (ECU
245 909). The costs which MED specified to the
Federal Biological Institution as expenditure for
drawing up the registration documents were
comparable at DM 500 000 (ECU 21 1 328). Diger­
min's registration in Germany was a first registra­
tion.

(76) By contrast, Farmoplant, replying to the Commis­
sion's enquiry by letter dated 18 October 1985,
estimated the costs of drawing up the documents
for a product that was to be newly registered at Lit
5 billion (ECU 3,2 million). On top of this, registra­
tion in other Member States would cost a further
Lit 100 million (ECU 64 142) per species.

That contrasts with MED's estimate, given in its
letter of 19 November 1976, of relatively low indi­
vidual test costs (DM 500 of ECU 211 per indivi­
dual test, DM 8 000 or ECU 3 381 total costs for
preliminary tests and DM 10 000 or ECU 4 226 in
costs for registration). The proposal for an
improved formulation of Digermin, which MED
put forward in the telex of 24 April 1984 to Farmo­
plant, was not substantiated in any further detail by
MED, although if implemented the registrations in
all the European countries would have had to be
changed.

2. Reasons for the existence of different formula­
tions

(a) Chronological order of the registration

(69) In reply to the express question as to the reasons
for the existence of different formulations, Agri­
mont, in a letter dated 25 February 1987, referred
to the fact that the registration of Digermin in the
Federal Republic of Germany had taken place
earlier than in the other Member States (see recital
11 ). The field trials for the German registration
procedure had been based on the formulation '73
B\ Once registration had been obtained, a change
in the formulation would have required a fresh
registration procedure, at considerable cost in terms
of time and money. In the other Member States,
the registration procedure had been commenced in
the subsequent period. There, use had been made
of the formulation '73 D', which complied with the
requirements of such countries .

(70) In the replies to the statement of objections and at
the hearing, Agrimont and MED statetd for the first
time that the registration applications had been
made in Italy earlier than and in Spain at the same
time as in Germany (see recital 1 1 above). However,
no information could be given on the formulations
on which such applications were based. According
to Farmoplant, the procedures in Italy and Spain
allowed a subsequent change in the formulation .

(b) Differing requirements in Member
States

(71 ) In the case brought by MED against Zera before
the Lübeck Landgericht, a member of Farmoplant's
board stated that the differences in composition
stemmed from the provisions in che various coun­
tries .

(72) In its letters of 22 December 1986 and 25 February
1987, Agrimont pointed out that the formulations
had to comply with the differing requirements in
the various countries . Despite the Commission's
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(77) The annual registration fees charged by the author­
ities in the Member States (for re-formulation in
Germany, some DM 2 000 or ECU 940) where rela­
tively small and hardly significant compared with
the costs of drawing up the documents .

court in 1986 in which the holder of a patent was
allowed to restrain the use of a patented plant
protectant in field tests preparatory to marketing it
once the patent had expired . Only since 1981 , as
the result of an amendment to German patent law,
had the use of patented plant protectants in field
tests been allowed.

(78) In a letter dated 1 February 1982, Montedison
Belgio informed Farmoplant of the costs of regis­
tering plant protection products in Belgium . The
following costs are specified for the registration of
an already registered product :

Despite enquiries from the Commission, however,
the relevance of the alleged patent protection of the
active ingredient trifluralin to the question whether
it could legitimately be used in field tests remained
unclear, since it had actually been used in prepara­
tory field tests . At any rate, there is extremely far­
reaching identity between the active ingredient
trifluralin contained in the products Digermin and
Elancolan, as may be seen from the fact that MED,
in extending the period covered by the German
registration of Digermin was able to use a toxico­
logical study on trifluralin drawn up by Eli Lilly for
Elancolan .

Initial charge
Analysis of the formulation
Additional charge

Bfrs 25 000 (ECU 528)
Bfrs 7 000 (ECU 148)
Bfrs 60 000 (ECU 1 268)

Total Bfrs 92 000 (ECU 1 944)

The costs for biological tests in connection with
the registration of a new product amount to Bfrs
720 000 (ECU 15 215).

(d) Lower production costs

Neither in the letter of 19 November 1976 (see also
recital 76) in which MED, at a time when the field
tests for Germany were still in progress,
commented on the patent situation , nor in the
expert opinion of Veba-Chemie AG of September
1975 presented by MED at the hearing was
reference made to the issue of the legitimacy of
using the patented trifluralin for field tests .

(79) Though the Commission had on several occasions
enquired as to the reasons for registering different
formulations, it was not until the hearing that Agri­
mont and MED stated that the reason was that the
formulation registered in the other Member States
was cheaper to produce than the 'German' formula­
tion, namely by some Lit 190 (ECU 0,14) per kg.
The German formulation contained not only the
solvent xylene , which was also contained in other
formulations, but also an additional , more expen­
sive solvent. Assuming total sales of Digermin
outside Germany of 700 tonnes in 1983, that meant
a cost reduction of some Lit 133 million (some
ECU 86 500).

On the other hand, in its letter of 18 October 1985
(see point 64), Agrimont had informed the
Commission that the Italian formulation contained
the same solvent as was specified during the
hearing as a particularly expensive component of
the German formulation .

3 . Territorial protection agreement

(81 ) In a series of memos, in correspondence between
MED, Farmoplant and Stähler, and in the docu­
ments concerning the legal action brought by MED
against Zera, there are indications that the registra­
tion of differing formulations in Germany and the
other Community countries was aimed at pre­
venting parallel imports into Germany, the market
with the highest prices.

(82) Stähler's memos of 12 December 1977, 22 June
and 13 October 1978 show that the negotiations
touched on registration matters as well as questions
as to quantities and prices. As is evident from the
memo of 14 January 1981 , Stähler was aware of the
basic composition of Digermin.

(83) A handwritten note by Mr ( ... ) (MED) headed 'Dr
Stähler — ASU — 12 January 1983' contains the
following remark :

'Digermin formulation abroad different than in
Federal Republic of Germany — NDPA < 0,1
ppm against re-imports.'

(e) Avoiding patent infringements

(80) Similarly, Agrimont and MED stated for the first
time at the hearing that the selection of a formula­
tion differing from Elancolan was intended to
ensure that Eli Lilly's German patent, which
protected the use of trifluralin as a pre-emergence
herbicide, was not infringed . At the hearing, MED
referred to two judgments delivered by a German
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MED confirmed at the hearing that the note
concerns a conversation which took place on that
day between (. . .) and Dr Stähler.

(84) In the telex which Farmoplant sent MED on 24
August 1983, it was announced that analytical dif­
ferences between Zera-Trifluralin and Digermin
had been established. However, if the BBA wished
to discuss the practical importance of the diffe­
rences, that would be 'quite a different matter' ... It
was accordingly extremely important to know the
BBA's intention .

This price differential has to do amongst other
things with the particular characteristics of the
German market, which . . . also allows lucrative
prices to be charged. However, such prices can of
course be charged only if the distribution firms of
the Italian parent company, including the firm
Montedison-Belgium . . . and the plantiff (MED)
comply with the prices imposed by the Italian
parent and do not undercut them in particular by,
for example, Montedison-Belgium's channelling
cheap imports into the Federal Republic of
Germany. Montedison-Belgium was and is prohib­
ited, through appropriate agreements with the
parent company Montedison in Italy, from engag­
ing in such practices ... If they were allowed, . . .
the high level of prices in Germany would of
course immediately collapse'.

In a subsequent written plea before the appellate
court, MED retracted this submission as an in­
formational error (the Commission's investigation
of MED took place on 24 and 25 September 1985,
the judgment on appeal was delivered on 25 March
1986). MED then asserted that neither it nor the
companies associated with it in the group imposed
distribution bans on their respective herbicide
customers with a view to preventing parallel
imports into other European countries . Each
customer could in principle dispose of the
purchased goods as it wished. Only on account of
the differing chemical compositions in the various
distribution territories was it useful to know the
country of destination , so as to ensure, through
clarification , information and advice, that the goods
were not marketed under the name 'Digermin' or
under reference to a Digermin registration in a
country in which the formulation did not comply
with the local registration requirements.

(85) In a telex sent by way of reply on 26 August 1983,
MED announced that it would 'demonstrate to the
BBA that Digermin differs from Zera-Trifluralin .
The more differences, the greater the prospects of
success . We are not at the moment interested in a
discussion with the BBA . . . We must know where
the product comes from in order to defend our
position now and in the future . If that is not
possible, we cannot pursue a high-price policy'.

(86) In a draft letter to customers providing information
on Zera parallel imports, Stähler at first suggested
stating 'that a formulation analogous to Digermin is
not otherwise available in Europe'. In the letter sent
by Stähler to its customers, and also in the letter of
3 January 1984 from MED to the Chemische
Fabriek Brabant, it was finally stated that the Zera
product was 'not identical ' and 'not comparable ' to
MED's Digermin .

(87) By memo dated 20 February 1984, Farmoplant
asked MED for its views on the possibility of regis­
tering different formulations of the product special­
ities in each country. It was said that this would
have the advantage of making the cross-supply of a
product form one country to another difficult and
thus of providing greater room for manoeuvre on
prices with regard to the specific market. The
disadvantages would be higher costs as a result of
more costly inventory management and smaller
production batches .

(88) MED gave its view on this in the telex sent to
Farmoplant on 8 March 1984 : appreciable differ­
entiation was appropriate of there were significant
price differences or competition from an identical
product ; smaller degrees of differentiation were
appropriate for the control of sales channels.

(89) In the statement of 3 April 1985, MED explained
through its lawyer that :

' the distribution system (exclusive rights for each
Member State) is accompanied by a price control
system characterized by entirely different prices .

(90) A memo on talks with MED drawn up by Stähler
on 1 February 1985 contains the following under
the heading '4 . Digermin' :

'Our sales were specified as 44 tonnes. Prices and
quantities are to be discussed later.

It is guaranteed that this year Digermin is being
formulated differently for Germany, as against all
the other countries in Europe.

I have already briefly informed (...) of the diffi­
culties for this year.

(...) does not see any basic problems in extending
Digermin's registration , since he believes that he
has arranged everything with Elanco.'
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2. Agreement in restraint of competition

(96) This Decision is not concerned with whether the
de facto exclusive distribution granted to Stähler
under the agreement of 9 September 1980 is
permissible under competition law.

(91 ) By telex dated 22 May 1985, MED confirmed the
following to Farmoplant :
'As far as the supply of Digermin is concerned, it
remains agreed that you will supply the German
formulation to us. Any supplies you make to other
countries will be with formulations that differ from
that supplied to us . We are agreed that you will
make representations to the French company (. . .)
so that it is guaranteed that its Digermin is not
re-exported to Germany as happened last season . If
such occurrences as described above were to
happen again, we would be forced to revise the
price.'

I. TERRITORIAL PROTECTION THROUGH
TRADE MARK LAW

(92) Because of an objection by the firm Fahlberg-List
(Ciba-Geigy), the trade mark 'Digermin could not
be registered in Germany. In mid- 1985, MED
stepped up its efforts to have the trade mark regis­
tered, 'in order to protect Digermin against
re-imports'. However, no registration was achieved
in the subsequent period .

(97) The high-price policy pursued in Germany by
MED and Farmoplant could be maintained vis-
à-vis the exclusive distributor, Stähler, who had
indeed accepted a competition ban and minimum
sales obligations, only if that firm was granted abso­
lute territorial protection . This was achieved
through a policy of product differentiation .

There is much to suggest that the granting of abso­
lute territorial protection through product differen­
tiation was from the outset an underlying premise
of the exclusive distribution agreement.

II . LEGAL ASSESSMENT

However, it is assumed here, to the benefit of the
parties, that — so long as the danger of parallel
imports had not yet materialized — the granting of
absolute territorial protection through product
differentiation can be regarded as a unilateral
measure . However, following the appearance of
parallel imports in 1982 at the latest, this market
strategy, as a reaction to them, became an under­
lying premise of the exclusive distribution agree­
ment and hence the subject of an agreement
between the parties within the framework of their
continuing commercial relationship .

(93) Article 85 ( 1 ) of the EEC Treaty prohibits all agree­
ments between undertakings, decisions by associa­
tions of undertakings and concerted practices
which may affect trade between Member States and
which have as their object or effect the prevention,
restriction or distortion of competition within the
common market.

(a) Existence and content of the agreement

The existence and content of such an agreement
may be inferred from the overall assessment of the
documents and circumstances described below.

Agreement between undertakings in restraint
of competition

1 . Undertakings within the meaning of Article 85
(0

(94) Agrimont and MED were both wholly-owned
subsidiaries of the same group. In all questions of
registration and distribution, MED received con­
tinuous instructions from Farmoplant/Agrimont.
This means that MED not only belonged to the
same group, but was also to a large degree de­
pendent on instructions from Farmoplant/
Agrimont, which , within the Montedison group,
was responsible for agricultural products and for
the product areas herbicides, fungicides and insecti­
cides. Consequently, MED and Farmoplant/
Agrimont are to be regarded as a single economic
entity.

(95) Stähler is a legally and economically independent
undertaking ; it is therefore an undertaking within
the meaning of Article 85 ( 1 ).

(98) When it took over the exclusive distribution .
Stähler was required by MED and Farmoplant to
pursue a high-price policy geared to the prices of
Elancolan. This is reflected in Stähler's purchase
prices (see recital 24), which in the period 1982 to
1986 were on average three times as high as the
purchase prices of the French distribution firm (see
recital 29). A similarly large price differential is
evident compared with the purchase prices of the
Dutch undertaking, (. . .) (see recital 30). It follows
from this that even the selling prices of the resel­
lers in the other Member States were below Stäh­
ler's purchase price. Whilst, following the introduc­
tion of Digermin on the French market in 1982,
the prices for trifluralin products fell substantially
(see recital 28), the prices for Digermin on the
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governing territorial protection and the measures
taken by MED and Farmoplant would, as part of
the continuing commercial relationship, ensure the
further maintenance of territorial protection and
the precondition for it, namely product differentia­
tion. The granting of absolute territorial protection
was in line with Stähler's wishes, and Stähler more­
over participated actively in its implementation .

German market rose steadily. As a result of the
increase in the area of rape cultivation (see recital
19), Montedison was able to achieve some share of
the herbicide market without seriously encroaching
on Eli Lilly's sales. With one exception (see recital
38), MED and Stähler did not at any time attempt
to increase Digermin's market share at Elancolan's
expense through aggressive competitive pricing,
although the difference between purchase price and
ex-factory price was distinctly greater in the case of
Stähler than in the case of the French distributing
company (see recital 29). This pricing policy is
reflected in the price-lists at the wholesale stage,
where Elancolan and Digermin were available in
1983 and 1985 at identical list prices (see recitals
26 and 27). The fact that MED and Stähler agreed
anew on prices at the start of each season, as part of
the exclusive distribution agreement, indicates that
Stähler was at least tacitly in agreement with the
supplier's high-price policy.

(101 ) As may be seen from the handwritten note drafted
by (...), on 12 January 1983, a conversation was
held on that day with Dr Stähler in which it was
established that differences of formulation and/or
the nitrosamine (NDPA) content afforded protec­
tion against (re)-imports into Germany (see recital
83).

(102) MED conceded at the hearing that one of the
subjects discussed on 12 January, had been the fear
that, following Elancolan's abortive attempt at
parallel imports in 1982, Zera would now try to
bring in parallel imports of Digermin. However,
MED argued that the note should be interpreted as
meaning that the Digermin formulations in other
countries would not comply with the strict limit
applying in Germany for the admissible NDPA
content (carcinogenic nitrosamines).

This argument does nothing to alter the crucial
point that Stähler was afforded the certainty of
being secure against parallel imports .

(103) MED's reference to the Judgment of the Court of
Justice of the European Communities in Case 8/74
Procureur du Roi v. Dassonville ('), under which a
sole importer is not debarred from exploiting the
existence of national rules on certain certification
requirements as regards the content of an agree­
ment, is mistaken, because the present case does
not involve specific legal requirements that are
independent of the manufacturer's will, but dif­
fering registrations issued upon application by the
manufacturer himself.

(99) As an experienced specialized dealer which, before
taking over the sole distribution of Digermin, had
itself been about to register a trifluralin product (see
recital 34), Stähler was aware of the dangers which
parallel imports of plant protection products, such
as had emerged in Germany in 1978 and 1979,
could in general pose for prices and sales. The
assumption of the economic risk attached to the
exclusive distribution of Digermin, coupled with
minimum purchase amounts and a competition
ban (see recital 35) and tied to the high price policy
of MED and Farmoplant would thus be inex­
plicable in economic terms without the certainty
that absolute territorial protection was being
guaranteed by MED and Farmoplant. However, it is
being assumed here, to the benefit of the parties,
that this certainty at that time (1979), when
Digermin was not yet registered in Member States
other than Germany, had not yet been consolidated
into an underlying premise of the agreement.

(100) As from 1982, when the first parallel imports of
Elancolan appeared, leading to fears of parallel
imports of Digermin in the following season
(1983), the question of absolute territorial protec­
tion for Stähler became an economically crucial
question in view of the continuing obligations
under the exclusive distribution agreement re­
garding minimum purchases and compliance with
the competition ban (see recital 36) and the high­
price policy pursued. From the beginning of 1983
at the latest, the question of absolute territorial
protection was under discussion between the
parties, who debated the previous market strategy
of territorial protection through product differentia­
tion . Thus the granting of absolute territorial
protection became the subject of an agreement, the
explanations now given of the technical conditions

(104) The actions of the parties in the period following
the conversation of 12 January 1993 provide a
series of further indications that suggest the ex­
istence of an agreement between MED and Farmo­
plant on the one hand and Stähler on the other. It
is clear from the correspondence between MED
and Farmoplant that the product differentiation for
Germany was used solely as a means of preventing
parallel imports, so as not to jeopardize the high
level of prices on the German market. In some
cases, the product differentiation even formed the
basis for considering extending this model to other
products and Member States.

(') [ 1974] ECR 837.
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pursued by MED and Farmoplant. Stähler was in
addition brought into this strategy.

In the telex of 26 August 1983 to Farmoplant,
MED pointed out, shortly after the appearance of
parallel imports from the Netherlands into
Germany, that without differing formulations for
Digermin no high-price policy could be pursued
on the German market (see recital 85).

In 1984 Farmoplant asked several subsidiaries to
give their views on the possibility of registering a
different formulation in each country. It was said
that this would have the advantage of making
cross-supplies more difficult and hence of allowing
greater room for manoeuvre on prices on each
specific market (see recital 87). MED in its reply
thought that differentiations would be appropriate :
appreciable differentiations where there were signi­
ficant price differences or where there was compe­
tition from an identical product, smaller differenti­
ations so as to control sales channels (see recital
88).

( 108) Stähler took part in the civil action against Zera by
making a sworn statement (see recital 56). It
suggested to MED that it should claim damages in
the proceedings against Zera for loss of earnings
suffered as a result of the sales of Zera-Trifluralin
in 1983 . In June 1984, before the period in which
most farmers begin to stock up for the sowing of
rape as from August, MED and Stähler agreed a
circular sent by Stähler to customers (see recitals 57
and 86). The fact that Stähler's suggested draft of
the circular was initially to include the statement
that a form analogous to Digermin was not other­
wise available in Europe indicates that Stähler at
that time had full confidence in the territorial
protection granted by MED. Through that circular,
which, in view of the parallel imports that had
appeared contrary to expectations and despite
product differentiation , was intended to help
supplement Stähler's territorial protection through
direct influence on customers, Stähler took on its
own autonomous role in the joint defensive
strategy. The fact that, as was objected at the
hearing, Stähler was obliged by the distribution
agreement to cooperate would not have any effect
on the possible anti-competitive nature of an arran­
gement entered into within the framework of such
cooperation .

(105) The objection raised by Agrimont and MED, that it
must be inferred from the very existence of such
intra-group correspondence, containing no specific
reference to Digermin, that there was no intention
to partition the market, does not carry conviction ;
previously, in 1983, intensive correspondence had
taken place between Farmoplant and MED on the
strategy for preventing parallel imports and for
maintaining the high-price policy on the German
market (see recitals 53 , 84 and 85). In the legal
action brought before the German courts against
Zera, MED also stated that the high level of prices
in Germany could be maintained only by pre­
venting parallel imports from other Member States
(see recital 89).

( 109) The joint moves against parallel imports on the
basis of product differentiation continued in 1984.
Stähler took independent action in August 1984
against parallel imports from France by the firm
Hinkens by formally reporting the matter. In its
report, Stähler also stated that it had had a compa­
rative chemical analysis carried out (see recital 59).
In August 1984, Stähler asked MED to grant it a
refund to offset falls in prices caused by parallel
imports from France, and MED granted the refund
in September 1984 (see recital 38). In addition,
Stähler bought up Digermin, imported by the
parallel importer Stefes in March 1985 (see recital
60). Those autonomous moves against parallel
imports reflect Stähler's confidence in the continu­
ation of product differentiation by MED and
Farmoplant.

(106) Farmoplant and MED agreed a joint strategy in
August 1983 to prevent parallel imports from the
Netherlands (see recital 53), the precondition for
which was the maintenance of product differentia­
tion. MED pointed out to Farmoplant in August
1983 that the prospects for the success of any
moves against parallel imports depended on the
demonstration of as many differences as possible in
the formulations (see recital 85).

(107) That defensive strategy against parallel imports was
not pursued unilaterally by MED and Farmoplant,
but involved the participation and commitment of
Stähler.

(110) In parallel to this, MED for its part urged Farmo­
plant to take action against the French distributor
(...) (see recitals 60 and 91 ).

As may be seen from a series of talks between
MED and Stähler, concerning among other things
the problems caused by parallel imports (see recital
37), Stähler was aware of the defensive strategy

( 111 ) Two documents dating from 1985 provide further
evidence of the existence of an agreement to the
effect that Stähler was to be afforded territorial
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protection by ensuring that supplies to Germany
had a different formulation from supplies to other
countries.

not be made use of is not sound. Even if the agree­
ment referred to in the telex were a purely intra­
group agreement between MED and Farmoplant,
the Commission is not prevented from using the
document in conjunction with other evidence to,
prove an agreement with a third party not be­
longing to the group.

(113) The overall assessment of the evidence set out in
recitals 98 to 112 above shows that, within the
framework fo the continuing commercial relation­
ship between the parties, an agreement was entered
into for the granting of absolute territorial protec­
tion through product differentiation.

Stähler's memo of 1 February 1985 on talks with
MED stated that it was guaranteed that 'this year
Digermin is being formulated differently for
Germany than for all the other countries in
Europe' (see recital 90). Because of the difficulties
that emerged, particularly in 1984, in proving
formulation differences for the purposes of pre­
venting parallel imports, Stähler had reason to
doubt whether Farmoplant was still adhering to the
agreed territorial protection through product dif­
ferentiation. That explains Stähler's interest in reaf­
firming the agreement, operative since early 1983,
on the provision of absolute territorial protection
through product differentiation . Stähler could
regard product differentiation as continuing to be
ensured only if it was once again confirmed to it by
MED. The use of the word 'guaranteed' shows that
assurances of continuing product differentiation
had to be given to Stähler during the talks in such
a way as it could rely upon them.

(b) Duration of the agreement

(114) The agreement began after the appearance of the
parallel imports of Elancolan at the beginning of
1983 at the latest (see recitals 101 and 102) and
lasted until the annulment of the distribution
agreement on 31 December 1988 . MED and Agri­
mont stated at the hearing that the raison d'être for
the product differentiation agreement had already
ceased to exist with the entry into force of the
amendment to the German Plant Protection Law
on 1 Janaury 1987 (see recital 47). However, for all
practical purposes that amendment merely
excluded cases where :— in the case of Zera­
Trifluralin — the imported plant protection
product was registered under a new trade name.
However, the parallel importation of Digermin
under the same trade name was not affected by the
amendment to the Law.

(c) Parties to the agreement

In the telex sent to Farmoplant on 22 May 1985
(see recital 91 ), MED confirmed the continuation of
an agreement on the maintenance of product dif­
ferentiation between Germany and the other
Member States . In addition, an agreement was
confirmed that Farmoplant would make representa­
tions to the French distribution company (. . .) so as
to ensure that imports of Digermin into Germany,
such as had occurred in the previous year (1984),
would be avoided. Even if, purely on its wording,
the telex related only to an intra-group arrange­
ment between MED and Farmoplant, it has to be
seen in the temporal and factual context of Stäh­
ler's memo of 1 February 1985. Since MED alone
was not in a position to ensure the maintenance of
product differentiation , it had to make sure of this
afterwards within the group, with the collaboration
of the manufacturer Farmoplant. Unless there had
been a previous assurance given to Stähler, there
would have been no obvious reason for MED to
have expressly confirmed once again, within the
group, a practice of product differentiation that had
been pursued for many years.

(115) MED must not be regarded as Stähler's only
partner in the agreement on product differentia­
tion, since only Fermoplant was in a position to
implement the agreed product differentiation and
to maintain the registration of differing formula­
tions in the Member States. Consequently, both
MED and Farmoplant must be regarded as parties
to the agreement concluded with Stähler.

3. Anti-competitive nature of the agreement

(116) Under Article 85 ( 1 ) the agreement is prohibited if
it has the object or effect of restricting competition .
Since the agreed product differentiation was aimed,
using registration requirements, at preventing
parallel imports, it is clear that the agreement had
such an object.

(112) The objection raised by MED and Farmoplant
during the hearing that the telex of 22 May 1985
was an intra-group agreement and that it should
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In response to the Commission s enquiries, Agri­
mont at first put forward several reasons why the
registration of differing formulations in Germany
and other Member States was objectively necessary
for legal or economic reasons. Then, at the hearing,
further reasons were specified. As is explained
below, none of those reasons is appropriate or suffi­
cient to show any objective need for product dif­
ferentiation that might make it appear impossible
or unreasonable, even at a later point in time when
an anti-competitive objective was added, to behave
any differently than to make use of the existing
product differentiation and the differing registra­
tions .

(a) Chronology of the registrations

(117) The fact that the registrations followed on from one
another chronologically, which Agrimont and MED
adduce as an argument negating the existence of
any agreement, is not in itself any reason for the
registration of differing formulations. The sequence
of the registrations is, leaving aside the quite dif­
ferent chronological order in which the applica­
tions for registration were submitted, primarily due
to the different times at which Eli Lilly's patents
for trifluralin expired in the Member States .

(b) Differing requirements in the Member
States

reasons, that the assertion that the registration
requirements in the Member States necessitated the
differing formulations registered by Farmoplant is
not well-founded.

(c) Registration costs

(121 ) The high costs of first registration of Digermin to
which Agrimont refers (see recitals 75 to 77) would
suggest prima facie, with a view to saving unneces­
sary costs, that there should have been uniform
registration in as many countries as possible ; they
do not constitute a comprehensible reason for the
maintenance, unchanged, of the registration of
differing formulations.

(122) Similarly, the argument adduced by Agrimont that
the high costs of registering an amended formula­
tion made any subsequent alteration of the
'German' formulation economically unacceptable
does not stand up. If the costs for altering a regis­
tration were really so prohibitive, it is inexplicable
how Farmoplant and MED came on several occa­
sions to consider changing the formulations of
Digermin and other herbicides without any discus­
sion of the costs that would attend such changes in
the registration (see recitals 76 and 87). That
conclusion is confirmed by Montedison Belgio's
report to Farmoplant in 1982 of the substantially
lower costs of a change in registration of plant
protection products in Belgium (see recital 84).

( 123) Moreover, it could not be deduced from the cost
situation that the subsequent exploitation of the
existing registration situation to fulfil an agreement
on the partitioning-off of the German market was
not used for the purposes of restricting competi­
tion.

(d) Production costs

( 124) Despite several written requests from the Commis­
sion for the reasons for registering differing formu­
lations, it was not until the hearing that Agrimont
and MED, for the first time, stated that amongst
other things lower production costs were crucial to
the subsequent registration of a different formula­
tion in Member States other than Germany (see
recital 79). Although the registration applications
had been made earlier or simultaneously in Italy
and Spain, the possibility had existed there of
changing the formulations applied for.

In the Commission's view, however, this reason
cannot be accepted as valid . On the one hand, the
statements of Farmoplant/Agrimont on the compo­
sition of the formulation are contradictory. On the
other, as regards the question whether the agree­
ment with Stahler had as its object a restriction of

(118) Agrimont asserted only cursorily that the formula­
tion '73 D' used for the later registrations corre­
sponded to the requirements of the relevant coun­
tries (United Kingdom, Italy, France and Spain).
Despite the Commission's requests, it was not
explained what these differing requirements were
and what the consequences were for the formula­
tion .

(119) In response to the Commissions enquiries, the
registration authorities in Germany and France
confirmed that the formulation registered in the
one country could in principle have been registered
in the other country. The results of trials on effi­
cacy and on the persistence of residues might
possibly have had to be presented.

(120) Although Agrimont emphasized on several occa­
sions that the requirements of the German registra­
tion authority were particularly strict, it did not
offer any explanations of why it had not taken the
obvious step of trying to have the formulation
registered in Germany also registered in other
Member States. This would have been an obvious
course of action — at least in Member States with
comparable climatic conditions . The Commission
therefore maintains, for the abovementioned
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Law, which gave protection against imported
products that were not identical to the product
registered in Germany, the Commission was indi­
cating the private undertaking which had taken
advantage of those legislative provisions.

competition, it is irrelevant what motive underlay
the original choice of the formulations. Further­
more, the possibility of saving production costs
would rather suggest bringing the German registra­
tion into line with that in the other Member States.
At any rate, in the face of the facts evincing the
efforts to partition off the German market (see reci­
tals 81 to 91 ), Agrimont did not adduce any facts
whatsoever to show that an attempt to bring the
'German' formulation into line with that in the
other Member States was not made for cost reasons
alone.

That objection is not valid, since in the present
case it is not the legislative provisions and their
unilateral exploitation which is in question, but the
conclusion of an agreement between undertakings
relating to anti-competitive conduct.

(e) Patent protection

4. Appreciable effect on trade between Member
States(125) Despite repeated enquiries by the Commission as

to the reasons for the registration of differing
formulations, it was not until the hearing that Agri­
mont and MED for the first time stated that the
choice of a formulation differing from Elancolan
was intended to ensure that Eli Lilly's German
patent for trifluralin was not infringed. The product
differentiation was thus — at least as far as
Germany was concerned — allegedly called for by
consideration of the patent situation (see recital 80).

( 127) As a result of the agreement to maintain product
differentiation so as to partition off the German
market and thus maintain the high-price policy,
trade between Member States was adversely
affected. Despite the substantially higher level of
prices in Germany, imports from other Member
States into Germany were significantly impeded.
The German market was accordingly isolated and
competition with a substantial part of the common
market was thereby impeded. Significantly, when
parallel imports of Digermin appeared in 1983 and
1984, prices on the German marked immediately
fell appreciably.

Despite questions put by the Commission at the
hearing, it remained unclear whether and to what
exent the patent protection, which according to the
documents presented applied solely to the active
ingredient trifluralin, was relevant at all to the
admissibility of its use in field tests during the term
of the patent. Although precise information re­
garding patent protection and its duration had been
obtained from MED before the registration of
Digermin in Germany, the relevant documents (see
recital 80) do not give any indication of awareness
of such a problem . In response to the Commis­
sion's repeated previous enquiries as to the reasons
for the registration of differing formulations, Agri­
mont and MED consistently cited other reasons
(see recitals 1 1 7 to 1 24). The Commission therefore
takes the view that MED's objection that the diffe­
ring formulation for Germany had been chosen
mainly in order to avoid the risk of patent infringe­
ment is not convincing.

( 128) The effect on intra-Community trade is also appre­
ciable, since the market share of Digermin in the
relevant market is not inconsiderable. In the
Commission's view, the relevant market is the
trifluralin-based rape herbicides registered in
Germany together with the products Butisan-S and
Pradone Kombi (see recitals 15 to 18). Digermin's
share on this product market is well over 5 %,
namely 11 to 13% (see recitals 19 to 21 ). The
objection raised by MED at the hearing that other
products, such as Teridox, Lasso and Devrinol,
should be included in the assessment of the rele­
vant market does not affect the appreciability
aspect, since, even taking MED's submission into
account, Digermin's market share during the
period in question would not fall below 5 %.
Furthermore, market share is only one of the
criteria to be taken into account in determining the
appreciability of the restriction of competition.
This is in any case evident from the fact that the
relevant undertakings MED and Farmoplant are
wholly owned subsidiaries of a large international
company, so that, on the basis of turnover parame­
ters, it is not possible to regard the case as being of
minor importance.

(f) No misuse of legal forms

(126) Agrimont accused the Commission during the
hearing of trying to deal under Article 85 with facts
and circumstances that obviously related to Articles
30 and 36 of the EEC Treaty . Instead of using
Article 30 to attack the German Plant Protection
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undertakings concerned, in accordance with Article
3 of Regulation No 17, to bring the infringement
to an end. The Commission is not aware of any
facts indicating that the agreement between the
undertakings concerned has been resumed.

( 132) It has been the Commission's consistent practice to
issue a Decision recording an infringement, even in
cases where the parties have brought the infringe­
ment to an end, if the Decision — as in this case
— is needed to clarify a point of law. Such a prac­
tice makes for legal certainty and has been
endorsed by the Court of Justice in Case 7/82,
GVL v. Commission ('),

5. Non-applicability of Article 85 (3)

(129) The agreement is not eligible for exemption under
Article 85 (3). The agreement was not notified in
accordance with Article 4 ( 1 ) of Regulation No 17
and is not covered by any of the exceptions
provided for in the second paragraph of that
Article . Even if the agreement had been notified,
the conditions provided for in Article 85 (3) would
not have been met. The arrangement entered into
does not contribute to improving the production or
distribution of goods or to promoting technical or
economic progress. Rather, the importation of
cheaper Digermin into Germany was prevented .
There is no obvious way in which consumers were
allowed a fair share of any resulting benefit ; on the
contrary, the agreement and its implementation
through the maintenance of product differentiation
made it possible in Germany to maintain a signi­
ficantly higher level of prices, with no obvious
compensatory benefits for consumers .

HAS ADOPTED THIS DECISION :

Article 1

Farmoplant SpA, Milan (subsequently Agrimont SpA),
Montedison Deutschland GmbH, Eschborn (subsequently
Montedison (Deutschland) Chemie Handels-GmbH) and
Stähler Agrochemie GmbH and Co KG have infringed
Article 85 of the EEC Treaty by participating, between
the beginning of 1983 and the end of 1988 , in an agree­
ment under which Farmoplant and Montedison Deuts­
chland undertook to afford Stähler absolute territorial
protection through product differentiation in respect of
the plant protection product Digermin, in order thereby
to protect the German market against parallel imports
from other Member States .

Article 2

This Decision is addressed to :

— EniChem Agricoltura SpA,
Via Medici del Vascello 40/C,
Casella Postale 12120,

6 . Parties to whom the Decision is addressed

( 130) During the period covered by the Decision , the
plant protectants sector within the Montedison
group was allocated entirely to Farmoplant and
Agrimont. However, Montedison's subsidiaries in
the Member States were not in a subsidiary-parent
company relationship with Farmoplant/Agrimont,
but belonged to anoher parent company within the
same group. Furthermore, plant protectants repre­
sented only a part of the turnover of such subsidia­
ries. The Commission does not have any informa­
tion to indicate that other group companies apart
from Farmoplant/Agrimont had responsibility for
this product sector. Consequently, it appears appro­
priate to address the Decision to the two group
companies concerned .

The corporate divisions as such survived the legal
transition to EniChem and the merger with the
group companies EniChem Agricoltura SpA and
EniChem Deutschland AG. They were, of course,
transformed into dependent divisions or branch
establishments of the EniChem companies, but this
does not alter the economic and functional conti­
nuity. The Decision is consequently to be
addressed to the abovementioned EniChem compa­
nies as legal successors .

7 . Article J of Regulation No 17

( 131 ) Since the infringement ended with the annulment
of the distribution agreement between MED and
Stähler, there is no longer any reason to require the

I-20138 Milano,

— EniChem Deutschland AG,
Sonnenstraße 23,
D-W-8000 München 2,
and

— Stähler Agrochemie GmbH & Co, KG,
Postfach 2047,
D-W-2160 Stade.

Done at Brussels, 22 June 1993 .

For the Commission

Karel VAN MIERT

Member of the Commission

(') [ 1983] ECR 483 , paragraph 25.
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