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(Acts whose publication is obligatory)

COMMISSION REGULATION (EC) No 2394/97
of 2 December 1997

fixing the definitive aid on certain grain legumes for the 1997/98 marketing year

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1577/96 of
30 July 1996 introducing a specific measure in respect of
certain grain legumes ('), as last amended by Commission
Regulation (EC) No 1826/97 (3), and in particular Article 6
thereof,

Whereas Article 6 (1) of Regulation (EC) No 1577/96
provides that the Commission is to determine the overrun
in the maximum guaranteed area and to fix the definitive
aid for the marketing year in question;

Whereas the maximum guaranteed area referred to in
Article 3 of Regulation (EC) No 1577/96 was exceeded by
23,54 % in 1997/98; whereas the aid provided for in
Article 2 (2) of Regulation (EC) No 1577/96 should be
reduced proportionately for the marketing year in ques-
tion;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Joint Management
Committee for Cereals, Oils and Fats and Dried Fodder,

HAS ADOPTED THIS REGULATION:

Article 1
The definitive aid for certain grain legumes for the
1997/98 marketing year shall be ECU 146,51 per hectare.
Article 2
This Regulation shall enter into force on the third day

following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 2 December 1997.

() OJ L 206, 16. 8. 1996, p. 4.
() OJ L 260, 23. 9. 1997, p. 11.

For the Commission
Franz FISCHLER

Member of the Commission
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COMMISSION REGULATION (EC) No 2395/97
of 2 December 1997

setting the maximum amounts of aid to compensate for appreciable revaluations
of the pound sterling of 5§ June and 21 August 1997

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 724/97 of
22 April 1997 determining measures and compensation
relating to appreciable revaluations that affect farm
incomes ('), and in particular Article 7 thereof,

Whereas Regulation (EC) No 724/97 lays down that the
Member States may grant aid to farmers to compensate
for appreciable revaluations; whereas the compensatory
aid is to be granted pursuant to the terms laid down in
that Regulation and in Commission Regulation (EC) No
805/97 of 2 May 1997 laying down detailed rules for
compensation relating to appreciable revaluations (3);

Whereas the compensatory aid is established in accord-
ance with Articles 4, 5 and 6 of Regulation (EC) No
724/97 and includes a principal amount and, where
appropriate, supplementary amounts pursuant to the
second subparagraph of Article 4 (2) of that Regulation;

Whereas, to facilitate preparation of the grant of aid in
particular, the ceiling for the principal amount of the first
instalment of compensatory aid should be based on the
latest data available for the revaluations that occurred on §
June and 21 August 1997 as regards the pound sterling;
whereas these maximum amounts are established without
prejudice to a reduction or cancellation in the case of an
agricultural conversion rate increase during the observa-
tion period referred to in Article 4 (3) of Regulation (EC)
No 724/97 and without prejudice to the possibility of
granting supplementary amounts pursuant to the second
subparagraph of Article 3 (2) of that Regulation;

Whereas, to apply Regulation (EC) No 805/97, the period
referred to in Article 3 (1) of that Regulation must be
specified so that aid is linked to previous production;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the relevant manage-
ment committees,

HAS ADOPTED THIS REGULATION:

Article 1

" The maximum principal amount of the first instalment of

compensatory aid for the United Kingdom pursuant to
Article 1 (2) of Regulation (EC) No 805/97 shall be:

— ECU 133 140 000 for the appreciable revaluation that
occurred on 5 June 1997,

— ECU 155 420 000 for the appreciable revaluation that
occurred on 21 August 1997.

Article 2

1. The amounts fixed in this Regulation are established
without prejudice to the consequences of Article 4 (3) of
Regulation (EC) No 724/97.

2. For the purposes of granting compensatory aid
whose maximum amounts are fixed by this Regulation,
the period referred to in Article 3 (1) of Regulation (EC)
No 805/97 shall end on 31 August 1997 at the latest.

Article 3

This Regulation shall enter into force on the seventh day
following its publication in the Official Journal of the
European Communties.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 2 December 1997.

() OJ L 108, 25. 4. 1997, p. 9.
() OJ L 115, 3. 5. 1997, p. 13.

For the Commission
Franz FISCHLER

Member of the Commission
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COMMISSION REGULATION (EC) No 2396/97
of 2 December 1997

supplementing the Annex to Regulation (EC) No 2400/96 on the entry of certain

names in the ‘Register of protected designations of origin and protected

geographical indications’ provided for in Council Regulation (EEC) No 2081/92

on the protection of geographical indications and designations of origin for
agricultural products and foodstuffs

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 2081/92
of 14 July 1992 on the protection of geographical indica-
tions and designations of origin for agricultural products
and foodstulffs ('), as last amended by Commission Regula-
tion (EC) No 1068/97 (3, and in particular Article 6 (3)
and (4) thereof,

Whereas, in accordance with Article 5 of Regulation
(EEC) No 2081/92, the Member States have sent the
Commission applications for the registration of certain
names as geographical indications or designations of
origin;

Whereas the applications have been found, in accordance
with Article 6 (1) of that Regulation, to comply with that
Regulation, in particular because they contain all the
particulars provided for in Article 4 thereof;

Whereas no declaration of objection within the meaning
of Article 7 of that Regulation has been forwarded to the
Commission following the publication of the name set
out in the Annex hereto in the Official Journal of the
European Communities (%),

Whereas that name should accordingly be entered in the
‘Register of protected designations of origin and protected
geographical indications’ and should therefore be
protected throughout the Community as a geographical
indication,

HAS ADOPTED THIS REGULATION:

Article 1

The name in the Annex hereto is hereby added to the
Annex to Commission Regulation (EC) No 2400/96 (%
and is entered in the ‘Register of protected designations of
origin and protected geographical indications’ as a
protected geographical indication (PGI) as provided for in
Article 6 (3) of Regulation (EEC) No 2081/92.

Article 2

This Regulation shall enter into force on the day of its
publication in the Official jJournal of the European
Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 2 December 1997.

() OJ L 208, 24. 7. 1992, p. 1.
() OJ L 156, 13. 6. 1997, p. 10.
() OJ C 109, 8. 4. 1997, p. S.

For the Commission
Franz FISCHLER

Member of the Commission

() OJ L 327, 18. 12. 1996, p. 11.
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ANNEX

PRODUCTS LISTED IN ANNEX II TO THE EC TREATY, INTENDED FOR HUMAN
CONSUMPTION

Fresh meat and offal:
PORTUGAL:
— Borrego do Baixo Alentejo (IGP)
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COMMISSION REGULATION (EC) No 2397/97
of 2 December 1997

establishing the standard import values for determining the entry price of
certain fruit and vegetables

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No
3223/94 of 21 December 1994 on detailed rules for the
application of the import arrangements for fruit and
vegetables (*), as last amended by Regulation (EC) No
2375/96 (3, and in particular Article 4 (1) thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (%), as last amended by Regu-
lation (EC) No 150/95 (%), and in particular Article 3 (3)
thereof,

Whereas Regulation (EC) No 3223/94 lays down,
pursuant to the outcome of the Uruguay Round multilat-
eral trade negotiations, the criteria whereby the Commis-
sion fixes the standard values for imports from third

countries, in respect of the products and periods stipu-
lated in the Annex thereto;

Whereas, in compliance with the above criteria, the
standard import values must be fixed at the levels set out
in the Annex to this Regulation,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 4 of
Regulation (EC) No 3223/94 shall be fixed as indicated
in the Annex hereto.

Article 2

This Regulation shall enter into force on 3 December
1997.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 2 December 1997.

OJ L 337, 24. 12. 1994, p. 66.

OJ L 325, 14. 12. 1996, p. 5.

OJ L 387, 31. 12. 1992, p. 1.
L 22, 31. 1. 1995, p. 1.

For the Commission
Franz FISCHLER

Member of the Commission
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ANNEX

to the Commission Regulation of 2 December 1997 establishing the standard import values
for determining the entry price of certain fruit and vegetables

(ECU/100 kg)

CN code Thi(r:gdc::;\try Standi;?uiemport

0702 00 45 204 54,4
624 194,0
999 124,2
0707 00 40 052 93,0
999 93,0
0709 10 40 220 198,2
999 198,2
0709 90 79 052 1053
999 105,3
080510 61,0805 10 65,0805 10 69 204 48,4
528 443
999 46,4
0805 20 31 052 64,9
204 56,6
999 60,8

0805 20 33, 0805 20 35, 0805 20 37,
0805 20 39 052 65,5
464 139,1
999 102,3
0805 30 40 052 85,2
528 47,1
600 89,9
999 74,1
0808 10 92, 0808 10 94, 0808 10 98 052 50,9
060 49,3
064 43,7
400 89,1
404 83,1
800 107,0
999 70,5
0808 20 67 052 114,7
064 87,4
400 79,8
999 94,0

('} Country nomenclature as fixed by Commission Regulation (EC) No 68/96 (O] L 14, 19. 1. 1996, p. 6). Code ‘999’
stands for ‘of other origin’.
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DIRECTIVE 97/60/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL

of 27 October 1997

amending for the third time Directive 88/344/EEC on the approximation of the laws of
the Member States on extraction solvents used in the production of foodstuffs and
food ingredients

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
100a thereof,

Having regard to the proposal from the Commission ('),
Having regard to the Opinion of the Economic and Social Committee (3),
Acting in accordance with the procedure laid down in Article 189b of the Treaty (),

Whereas the Scientific Committee for Food has reexamined all the extraction solvents listed in
Directive 88/344/EEC (*), with a view to replacing the provisional acceptable daily intakes (ADIs)
set in 1981 by definitive figures; whereas this has not always been possible because the informa-
tion needed, although requested from the industry, has not been communicated; whereas, on the
basis of the information received, the Scientific Committee for Food has been able to confirm its
agreement for the majority of the solvents; whereas the maximum residues of the solvents in
certain foodstuffs can be reduced; ‘

Whereas some solvents are no longer used and should thus be taken off the list;

Whereas as a result of scientific progress other substances have been developed which can be
added to the Directive; whereas a new solvent which has received a favourable opinion from the
Scientific Committee should be authorized;

Whereas this new solvent, namely 1, 1, 1, 2-tetrafluoroethane, is used solely for the extraction of
flavourings and whereas residues in foodstuffs do not exceed 0,02 mg/kg; whereas, apart from
those residues, the solvent is fully recycled, so that its use under these conditions has no impact
on global warming of the atmosphere;

Whereas the amendments needed, in the light of technical and scientific progress, amount to
measures of a technical nature; whereas to simplify and speed up the procedure, adoption of
these measures should be entrusted to the Commission;

Whereas a procedure of this kind makes for quicker placing on the market of innovations, which
is to the benefit of both industry and the consumer,

() OJ C 278, 24. 9. 1996, p. 25.

(» OJ C 66, 3. 3. 1997, p. 3.

(®) Opinion of the European Parliament of 23 October 1996 (O] C 347, 18. 11. 1996, p. 58), Council Com-
mon Position of 24 March 1997 (OJ C 157, 24. 5. 1997, p. 4) and Decision of the European Parliament of
15 July 1997 (OJ C 286, 22. 9. 1997). Council Decision of 7 October 1997.

(*) OJ L 157, 24. 6. 1988, p. 28. Directive as last amended by Directive of the European Parliament and of
the Council 94/52/EC (OJ L 331, 21. 12. 1994, p. 10).
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HAVE ADOPTED THIS DIRECTIVE:

Article 1
Directive 88/344/EEC is hereby amended as follows:

(1) The following paragraph shall be added to Article 4:

‘(a) The necessary amendments to the Annex in the light of scientific and technical progress
in the field of the use of solvents, their conditions of use and maximum residue limits.’

Former paragraphs (a), (b) and (c) become paragraphs (b), (c), and (d) respectively.
(2) The Annex shall be amended as follows:
(2) PART I
The substance ‘Butyl acetate’ shall be deleted.

(b) PART 1I

The entry for hexane shall be amended as follows:

Conditions of use (summary Maximum residue limits in the
‘Name description extracted foodstuff
of extraction) or food ingredient
Hexane (') () Production or fractionation of fats and | 1 mg/kg in the fat or oil or cocoa butter

oils and production of cocoa butter
Preparation of defatted protein | 10 mg/kg in the food containing the
products and defatted flours defatted protein products and the
defatted flours

30 mg/kg in the defatted soya products
as sold to the final consumer

Preparation of defatted cereal germs | 5 mg/kg in the defatted cereal germs.

() The text of the footnote to which footnote (') refers remains unchanged.

(€) PART III

— The substance ‘methyl-propan-1-ol’ shall be deleted.
— The following substance shall be added:

Maximum residue limits
! in the foodstuff due to the use
Name : : : :
of extraction solvents in the preparation of flavourings
from natural flavouring materials

1,1,1,2-tetrafluoroethane 0,02 mg/kg’

Article 2

I. Member States shall amend their laws, regulations and administrative provisions so as to:

— authorize trade in products complying with Directive 88/344/EEC, as amended by this
Directive by 27 October 1998 at the latest;
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— ban trade in products not complying with Directive 88/344/EEC, as amended by this Direct-
ive, as from 27 April 1999. However, products placed on the market or labelled before that
date and not complying with Directive 88/344/EEC, as amended by this Directive, may be
marketed until stocks are used up.

They shall forthwith inform the Commission thereof.

2. When Member States adopt these measures, they shall contain a reference to this Directive
or shall be accompanied by such reference on the occasion of their official publication. The
methods of making such reference shall be laid down by Member States.

Article 3

This Directive shall enter into force on the 20th day following that of its publication in the
Official Journal of the European Communities.

Article 4

This Directive is addressed to the Member States.

Done at Brussels, 27 October 1997.

For the European Parliament For the Council
The President The President
JM. GIL-ROBLES R. GOEBBELS
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(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION
of 30 April 1997

concerning aid granted by Spain to the aerospace company Construcciones
Aeronauticas, SA (Casa)

(Only the Spanish text is authentic)

(Text with EEA relevance)

(97/807/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of
Article 93 (2) thereof,

Having regard to the Agreement establishing the Euro-
pean Economic Area, and in particular point (a) of Article
62 (1) thereof,

Having given the Member States and the parties
concerned the opportunity to submit their comments, in
accordance with the abovementioned Articles,

Whereas:

Aid granted by Spain

This Decision relates to aid of PTA 7 210 million granted
to Construcciones Aeronduticas, SA (Casa) in the period
1991-93 for the Casa-3000 programme, a project to
develop a 70/80-seater turboprop aircraft.

The original plan was to extend the project until 1998,
but it was terminated in 1994.

II

Decision of 27 September 1994

By letter dated 20 October 1994, the Commission
informed the Spanish authorities of its decision of 27
September to initiate the procedure under Article 93 (2) of
the EC Treaty (') with regard to State aid of Pta 32897
million (approximately ECU 209 million) for Casa. The
decision described the project, the financial assistance
from the Spanish Government and the considerations
which led to the initiation of the procedure.

To investigate the State aid, the Commission asked the
Spanish authorities for information by letter dated 17
February 1992 (reply from the Spanish authorities, 7
April). Further information was requested by letter dated
26 May (reply, 7 July) and by letter dated 12 October
(reply, 6 November).

Subsequently, a meeting between the Commission and
the Spanish authorities was held on 8 July 1993. Further
information was requested on 12 August (reply, 13
September) and 6 October (reply, 29 October), and an
additional letter dated 4 August 1994 was reviewed from
the Spanish authorities.

The information thus obtained, the main elements of
which were presented when the procedure was initiated,
shows that on 27 December 1991 a cooperation agree-
ment was signed between Casa and the then Ministry of
Industry, Commerce and Tourism in respect of the Casa-
3000 proejct. The purpose of the project was to develop a
70/80-seater turboprop aircraft.

() OJ C 63, 14. 3. 1995, p. 4.
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Casa operates in the aerospace sector and is involved in
the desgin, development, manufacture, assembly and
certification of civil and military aircraft. It also co-
operates, on an associate or subcontracting basis, with the
world’s principal manufacturers of aircraft in designing,
manufacturing and certifying aircraft components, in
particular large units made of non-metallic materials,
satellite components and structures for launch vehicles.
The company also carries out aircraft maintenance for the
Spanish and US armed forces. Other significant activites
of Casa are the Ariane satellite programme, participation
in Airbus and in the Eurofighter project.

The agreement of 27 December 1991, following approval
by the Spanish Cabinet at its meeting of 20 December,
provided for the granting of repayable loans for the feas-
ibility, definition and development stages of the Casa-
3000 programme for the abovementioned amount of Pta
32 837 million, to be paid in annual instalments during
the development of the aircraft in the period 1991 to
1997. The loans were set at this amount to cover 70 % of
Casa’s development costs for the project.

The feasibility study and definition of the aircraft were
carried out during 1991, 1992 and the first quater of 1993,
which amounts to a delay of three months compared with
the timetable in the agreement. This first phase of the
project comprised the definition of the product and its
components, the testing of critical elements including
aerodynamics and wind tunnels tests, the search for
industrial subcontractors and the search for launch cus-
tomers.

Article 3 of the agreement provided for the possibility of
amendment when the feasibility study and definition
phase were finished in order to allow the Government to
decide, on the basis of the study results obtained, to
continue or stop the support for the project. If the project
were continued, the Government could approve by means
of the said amendment an updated cost estimate and
timetable for the project.

In view of the outcome of the feasibility and definition
study, the Government decided on 7 May 1993 to proceed
with the rest of the project, i.e. to commence the second
or development phase. To this end, on 1 June, Casa and
the Ministry of Industry, Commerce and Tourism signed
a supplement to the original agreement of 27 December
1991. This agreement confirmed the previously estimated
total loan of Pta 32 897 million and that the loan would
cover 70 % of the costs to be incurred. It rescheduled the
activities and extended the project to 1998, which led to
an adjustment of each of the individual annual instal-
ments of the loan to be paid by the Spanish authorities.

Activities under the second phase were carried out from
1993 until the project was terminated in 1994. The
conclusion must be that the project had failed technically.

It was confirmed in the decision initiating the procedure
that the loan of Pta 32 897 million would be equivalent to
a financing of 44,3 % of the projects’ costs (Pta 32 897
million as a proportion of the total project cost of Pta
74 263 million (approximately ECU 468 million)), as in-
dicated in the letter from the Spanish authorities dated 29
October 1993.

The Commission was of the opinion that an aid intensity
of 40 % in the event of the failure of the project was
acceptable and it therefore raised no objections to an
initial financing of 40 %. Consequently, the decision of
27 September 1994 accepted the aid up to the level of
40 % and initiated the procedure for the rest (4,3 %).

111

Observations of third parties

Two Member States (the Netherlands and Sweden)
submitted observations following the opening of the
procedure, and comments were received from two private
organizations. Some observations concerned the method
of calculating the aid elements containing loans based on
industrial and intellectual property rights. One of the
responses questioned whether a strict application of aid
policy in the aerospace industry was appropriate in view
of the problems facing European aircraft manufacturing,
while another argued for a strict policy in order to prevent
Member States competing on subsidies.

These reactions were transmitted to Spain by letter dated
17 July 1995, and the Spanish authorities replied by letter
dated 20 September. The authorities were in favour of
higher aid for the aerospace industry, given its specific
features and its difficulties, and argued that aid should not
be reduced before the restructuring of the European
aircraft industry had taken place.

v

Observations of the Spanish Government

After initiating the procedure, the Commission received
additional information from the Spanish authorities by
letter dated 12 December 1994. The Commission asked
the Spanish authorities by letter dated 24 February 1995
to say what progress had been made, as press articles had
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revealed that the project had been terminated because of
unfavourable market forecasts. A reminder was sent on 22
May; the Spanish autorities replied on 15 June that they
had not granted any funds in 1994 for the project, that
none were earmarked for 1995 and that the project was
suspended.

Further information, in particular on the aid intensity the
Spanish authorities considered applicable, was requested
by letter dated 3 October; a reply was received by letter
dated 29 November. Following a meeting in Brussels on
‘24 January 1996, the Spanish authorities confirmed by
letter dated 12 June that the project had been terminated,
and supplied information on the actual costs of the
project and the funds the Spanish State had put at Casa’s
disposal.

Finally, the Commission asked by letter dated 17
September for more details of the R&D activities carried
out by Casa and of the related costs. The answer was
transmitted by letter dated 1 October.

State aid

Even before the procedure was initiated, the Spanish
authorities argued that the case was not a matter of State
aid within the meaning of Article 92 (1) of the EC Treaty,
because the loan could be likened to the contribution of
risk capital to a company. The Spanish authorities
referred to point 3.2 (vi) of the Commission communica-
tion of 1984 on government capital injections ('). As Casa
is a State-owned company, the communication is ap-
plicable to the contribution of public capital to the
company. Point 3.2 states that no State aid is involved
where fresh capital is contributed in circumstances that
would be acceptable to a private investor operating under
normal market economy conditions. One of these
circumstances is where the strategic nature of the invest-
ment in terms of markets or supplies is such that acquisi-
tion of a shareholding could be regared as the normal
behaviour of a provider of capital, although profitablity is
delayed.

The Spanish authorities also referred to point 5 of the
communication: ‘Member States also use certain forms of
intervention which, while not having all the features of a

(") Competition law in the European Communities, Volume IIA,
Rules applicable to State aid, 1995, p. 103.

capital contribution in the form of acquisiton of a public
holding, resemble this sufficiently to be treated in the
same way. This is the case notably with capital contribu-
tions taking the form of convertible debenture loans or of
loans where the financial yield is, at least in part, de-
pendant on the company’s financial performance’.

They added that Casa had the obligation to repay the loan
with interest at the Bank of Spain base rate that the
Government would acquire the intellectual and industrial
property rights resulting from the development of the
aircraft.

Assessment

Although it is possible to assimilate a loan to a capital
contribution, it still has to be determined whether, in the
present case, a private investor would have made a loan in
similar circumstances Given the risk and the expected
return on the project, this is not the case and the
Commission is therefore entitled to regard the loan not as
an investment but as an aid measure which has to be
dealt with under the specific rules for aid to R&D.

Regarding the risk of the project, it has to be pointed out
that, as the repayment of the loan was subject to the
commercial success of the aircraft (it depended on the
number of aircraft sold), the likelihood of repayment
would be reduced. The Spanish authorities confirmed the
high risk of the project on several occasions (letters of 7
April and 6 November 1992, 12 December 1994 and 12
June 1996), declaring that the risk was due to the long-
term nature of the project, the choice of the most modern
technology and low market demand, which was already
foreseeable at the time given the market situation, espe-
cially as regards overcapacity.

The expected return on the project must also be taken
into account. The Spanish authorities have not provided
any evidence that the loan would yield any prospect of a
return commensurate with the risk. On the contrary, the
calculation by the Spanish authorities of the rate of return
on the loan for the Spanish Government gave, under
certain assumptions regarding the interest rate and the
payback, a return of less than 6 %. This must be con-
sidered as too low, especially when the risk-free, long-
term (ten-year) borrowing rate was above 12 % in 1992
and 1992. Adding a commensurate risk premium would
definitely put the return at above 20 %.

Although the Spanish authorities argue in their letter
dated 12 December 1994 that market demand had
improved from 1992 onwards, the fact that the project
was cancelled shows that it was a high-risk venture.
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The loan was not granted therefore under conditions
similar to those obtaining on the private market and thus
constituted aid within the meaning of Article 92 (1),
bearing in mind also that it would most probably benefit
Casa to the detriment of other European aircraft manufac-
turers. Such loans are a typical instrument of State support
for R&D projects of a long-term nature, with their at-
tendant risks, regardless of whether the recipient is a
public or private undertaking.

The Community framework for State aid for research and
development (the 1996 framework) ('), which replaced the
previous, 1986 framework (3, is applicable to this case.
The Spanish authorities referred to the applicability of the
1996 framework in their letter dated 12 June 1996. The
cost of the project and the maximum aid intensity have to
be assessed in the light of the 1996 framework and the
Commission’s usual policy. The 1996 framework es-
tablishes the principles which have to be applied to aid
intensities for the purposes of Article 92 (3) (c), the Article
which authorizes aid to facilitate the development of
certain economic activities where such aid does not ad-
versely affect trading conditions to an extent contrary to
the common interest.

Had the 1986 framework been used, the result as regards
aid intensity would have been the same as if the 1996
framework had been applied.

VI

Cost of the project

The total cost of the project is Pta 8 973 million (ECU 57
million), and the total subsidy Pta 7 210 million (ECU 45

million). The 1996 framwork distinguishes between
industrial reserach (point 5.3), precompetitive develop-
ment (point 5.5) and technical feasibility studies prepar-
atory to either type of activity (point 5.4). The 1986 frame-
work only made a distinction between industrial research
and precompetitive development. The 1996 framework
introduced the concept of feasibility studies, where the aid
intensity may be higher than for industrial research or
precompetitive development.

In the table below, the costs are classified in accordance
with the 1996 framework. The activities under the
heading ‘feasibility study’ correspond mainly to the first
phase (‘feasibility study and definition’), whereas the two
other categories correspond to the second phase (‘develop-
ment phase’). Also indicated in this table are the positions
of the Spanish authorities and the Commission regarding
the aid intensity; these will be discussed in section VI

Although the project has been terminated, the Spanish
authorities, according to the data available to the
Commission, have not yet asked for reimbursement of
part of the loan. If (partial) reimbursement is not
requested, the aid intensity would then be 80 % (Pta
7 210 million — the amount of the loan — divided by
costs of Pta 8 973 million), which is higher than the aid
intensity when the procedure was initiated (44,3 %) and
also higher than the financing authorized on that occa-
sion (40 %).

Table

Costs and aid intensity

a0

Pre- Aid to Aid to
Feasibility Industrial competiti Permissible | be paid back | be paid back
study research res‘;:rl ;Ive aid (%) (ESP (ECU
¢ million) million)
Costs: 6392 398 2183
Pta 8 973 million
Spanish authorities 75 % 52 % 50 % 6092 1118 7
(68 %)
Commission 65 % 67 % 40 % 5293 1917 12
(59 %)

The Pta/ecu conversion rate used is the rate applicable in
the procedure (September 1994): 158,855

45, 17. 2. 1996, p. 5.
83, 11. 4. 1986, p. 2.

the month of the decision to initiate
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The allowable aid intensity can be calculated as 100 % X (65 % x 6 392+ 67 % x 398 + 40 %

x 2 183)/8 973 =59 %.

The above table shows the costs incurred for each of the three different phases — feasibility
study, industrial research and precompetitive development. The figures indicate that two-thirds
of the cost of the project are accounted for by the aircraft feasibility study.

Feasibility study

— definition of the type of aircraft and technical specifications

— flight technologies for configuration of the aircraft

— aerodynamics and wind tunnel tests

— operational requirements and flight mechanics

— definition of the propulsion system

— definition and measurement of flight test and aircraft certification

— design and structural calculations for variants

— design of auxiliary systems

— appraisal and planning of the structural tests in the development phase

— analysis of aircraft mass and balance

e e B e B B T e i v
. . . . . . . . . .

— analysis of the integration of cabin systems, aerials, radiation/light protec-

tion and engineering simulations

Industrial research

— application of carbon-fibre or metallic materials, moulding technologies,
noise and concurrent engineering analysis to identify technologies for the

construction of the Casa-3000 aircraft

Precompetitive research

— specific design of the aircraft or parts thereof

— wind tunnel tests
— tests on structures and systems

— development simulators

— studies on construction and certification

Total project cost

VII

Aid intensity

In accordance with the 1986 and 1996 frameworks and
the Commission’s administrative practice, aid for indus-
trial research may be granted up to 50 %, and for
precompetitive development up to 25%. The 1996
framework added feasibility studies to these categories.
Feasibility studies for industrial reserach may be allowed
75 %, those relating to precompetitive development
50 %. The Spanish authorities classify the feasibility study
in accordance with the 1996 framework as a ‘technical
feasibility study preparatory to industrial research’, so that,
in their opinion, an intensity of 75 % should be au-
thorized.

[.]
6392
398
[.]
[-]
[..]
[..]
L.]
2183
8 973.

The national authorities want to give the precompetitive
development activity an intensity of 50 %, claiming that
the termination of the project promotes the Commis-
sion’s policy, which is to take account of excess produc-
tion capacity and to stimulate the integration of projects
of different Community producers. They refer, notably, to
point 5.6 of the 1996 framework, according to which a
higher aid intensity may be allowed in the event of the
failure of the project. The Spanish authorities also
mention three past decisions, in which the Commission
authorized an increase in the basic intensity of 25 % for
high-risk development projects, and justify the 50 %
intensity in the case of precompetitive development by
the high risk of the project.

The Spanish authorities propose to apply the normal rate
of 50 % to industrial research activities. Because some of
the industrial research (1 %) has been carried out in a 92
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(3) (a) region (an area where the standard of living is
abnormally low or where there is serious underemploy-
ment), they argue that an increase of 10 percentage points
should be granted to work carried out in this region.

The position of the Spanish authorities is reflected in the
above table. Only Pta 60 million of the amounts intended
for industrial research activities has been allocated to
assisted regions. Application by the Spanish authorities of
the regional increase of 10 percentage points raises the
average total allowable intensity for development activities
from 50 % to 52 %.

The above table shows that the methodology of the
Spanish authorities would lead to an average allowable aid
intensity of 68 % and to a reimbursement of approxima-
tely ECU 7 million.

The present Spanish position differs from the commit-
ment the Spanish authorities made before the inititation
of the procedure. In their letter of 13 September 1993
they stated:

‘Quite apart from what is stipulated in the cooperation
agreement and its supplement, Casa will, where necessary,
have to make appropriate repayments to the State, so that,
if any of the objectives of the development phase are not
achieved, the State aid does not exceed an intensity of
40 % plus the percentage allowed for programmes located
in less-favoured regions or involving small and medium-
sized enterprises (SMEs), as laid down in point 5.4 of the
Community framework for State aid for research and
development (86/C 83/02).

If the Commission accepts this position, which was
adopted when the Spanish authorities did not yet know
that the project would be terminated, the authorized
intensity would only be 40 % (no activity by SMEs and
practically none in assisted areas), and the reimbursement
would be ECU 23 million.

Assessment

The Commission agrees with the Spanish authorities that,
in order to assess the maximum allowable aid intensity,
the different types of activities must be taken into con-
sideration.

As regards precompetitive development, a 40 % aid
intensity was authorized when the procedure was initiated.
It was considered that this was based on the practice
regarding repayable loans for development projects; the
importance of the aerospace industry, which might justify
the aid, was also taken into account, although the need to

limit the aid was recognized, given the overcapacity in the
regional aircraft market.

The effective allowable aid intensity for precompetitive
development would thus reach 40 % in the event of the
project failing, whereas the admissible base rate for such
projects is 25 %. The bonus in the event of the research
failing is specified in point 5.6 of the 1996 framework.
Such an increase has so far been applied restrictively in
the Commission’s decisions, being limited to research and
development programmes relating to precompetitive
research financed by advances('). The distortive market
effect of aid for an unsuccessful project must be regarded
as slight, if a higher aid intensity is to be be accepted.

The Commission cannot accept the claim by the Spanish
authorities that the 25 % base rate for precompetitive
development should be increased, given the risk of the
project. The Spanish authorities refer to a series of
Commission decisions relating to other programmes
where this increase was allowed. It is correct that, in
various cases with a high level of risk, the Commission
took the decision to allow a higher aid intensity than the
basic 25 %. It did so, specifically, in the (unpublished)
decision (1987) on an Italian aerospace research
programme and in that on a similar programme in
Germany (original decision 1988, extension 1992).
However, both decisions concerned programmes con-
taining many projects, not just a single one as in the case
of Casa-3000, where the aid is more distortive on account
of its volume and its particular impact on the market,
given the prevalence of intra-Community trade in the
sector and the obvious presence of excess production
capacity. Moreover, since then, the Commission has not
authorized any further application of a risk bonus and has
accordingly decided not to allow such an increase in the
1996 framework.

The proposal by the Spanish authorities that in this case
an aid intensity of 50 % should be allowed for industrial
research is consistent with the 1996 framework (point 5.6).
However, ESP 60 million was allocated to industrial
research carried out in assisted regions pursuant to Article
92 (2). According to point 5.10.2 of the 1996 framework,
an increase of 10 % may be granted to R&D carried out
in assisted regions. Applying the 10 % increase to indus-
trial research carried out in such regions leads to an
overall increase of 2 % in the aid intensity for such activ-
ities.

(') See the (unpublished) Commission Decisions for aid schemes
E 7/87 (Prototypes, Belgium, Decision of 28 October 1988),
NN 7/87 (ANVAR, France, Decision of 5 July 1989), N 297/
89 (TOK, the Netherlands, Decision of 28 March 1990), N
463/90 (Atout-PUMA, France, Decision of 24 October 1990).
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Moreover, in the specific case of Casa-3000, a higher aid
intensity may be allowed not only for precompetitive
development as described above but also for industrial
research and the feasibility study. The specific circum-
stances relate in particular to the characteristics of the
aerospace industry, which has high research and develop-
ment costs for a limited number of aircraft sold, long
product life-cycles (over 20 years) and uncertain market
prospects, the latter depending on a relatively small
number of competitors and the development of global
demand. Moreover, because Casa-3000 has failed technic-
ally, the Commission considers that in view of the very
special situation of the project the failure bonus for indus-
trial research and the feasibility study may be accepted.

The admissible aid for industrial research is thus 67 %
(50 % base rate, plus a 2 % increase due to the applicabil-
ity of point 5.10.2 of the 1996 framework, plus a higher
aid intensity because of failure, which in this case may be

15 %).

As regards the feasibility study, the Spanish authorities
claim that this is a study prior to industrial research
which, according to the 1996 framework, would give an
intensity of 75 % (point 5.4). Casa-3000, however, is a
development and not an industrial research project, which
means that the feasibility study cannot be a study prepar-
atory to industrial research. The type of work described
above as a ‘feasibility study’ is the typical feasibility work
to be carried out before the detailed development of any
product. In accordance with point 5.4 of the 1996 frame-
work, the aid intensity for feasibility studies preparatory to
precompetitive development is 50 %. As explained, a
higher aid intensity because of failure is also acceptable
for the feasibility study in this case, so that the total al-
lowable aid intensity for the feasibility study becomes
65 %.

The 1996 framework allows other increases in aid intens-
ity where certain conditions are fulfilled. Thus, an
increase of 10 percentage points is allowed in the case of
SMEs (point 5.10.1). Casa is not an SME, and the increase
is thus not applicable.

An increase of 15 percentage points is provided for in the
1996 framework (point 5.10.3) where the research project
is in accordance with the objectives of a specific project or
programme undertaken as part of the Community’s
framework programme for R&D. The research projects in
the third framework programme for R&D provided for in
Council Decision 90/221/Euratom, EEC(') and in the
fourth framework programme for R&D provided for in

() OJ L 117, 8. 5. 1990, p. 28.

European Parliament and Council Decision 1110/
94/EC (% foster the technological base of all European
aerospace companies, including Casa. No direct link can
be established between the Casa-3000 project and the
programmes. The increase cannot be allowed, therefore.

The case does not involve cross-border cooperation,
cooperation between industry and the public research
sector or wide-scale dissemination of the results and so
does not qualify for the application of the increase
provided for by point 5.10.4 of the 1996 framework.

Point 5.13 of the 1996 framework is not applicable either;
this provides for alignment up to the aid levels which are
provided for in the WTQ’s Agreement on Subsidies and
Countervailing Measures (75 % for industrial research and
50 % for precompetitive research). Moreover, the higher
aid intensity can only be considered where the Commis-
sion has evidence that in the specific case of a third-
country competitor higher aid has been allowed. This
condition is not met in the present case, nor has the
Spanish Government requested such an alignment. And
even if it were met, the Commission would have to take
into account that the regional aircraft market is domin-
ated by intra-Community competition, which could rule
out the application of such an increase in aid intensity.

The conclusion of the foregoing is that:

— an aid intensity of 65 % may be authorized in respect
of the feasibility studies preparatory to precompetitive
development,

— the industrial research may be allowed an intensity of
67 %,

— an aid intensity of 40 % is allowed for the precom-
petitive development activities (25 % basic rate, plus
15 percentage points on account of the failure of the
project).

Accordingly, the average allowable intensity can be put at
59 % (see table above).

VIII

Conclusion

The financial support of Pta 7 210 million was committed
and paid without being notified beforehand to, and
approved by, the Commission. The Commission was not

() OJ L 126, 18. 5. 1994, p. 1.
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able to submit its comments on the aid measure before it
was implemented. The granting and payment of aid
without prior notification is in breach of Article 93 (3)
and is therefore illegal.

This conclusion is not altered by the fact that the last
instalment of Pta 3 085 million in 1993 was paid to the
company under the agreement of 1 June 1993, which it
was possible to amend as a result of the application of the
Community competition rules. As the aid has neverthe-
less been paid, the Commission regards such a clause as
not sufficient to make up for the illegal character of the
payment.

The decision of 27 September 1994 accepted that 40 %
of the total costs of Pta 8 973 million could be covered by
the loan. This part of the loan (Pta 3 589 million, or ECU
22 million) can thus be considered to be approved by that
decision.

The part of the loan which covered 19 % of the costs (Pta
1 704 million, or ECU 11 million), being the difference
between the maximum allowable aid intensity of 59 %
and the 40. % authorized by the decision of 27 September
1994, can be accepted under the 1996 framework. It
should be noted, however, that this result would not be
different under the 1986 framework.

Reimbursement has to be requested for the part of the
loan which covered 21 % of the costs (Pta 1 917 million,
or ECU 12 million), being the difference between the
actual 80 % aid intensity and the allowable 59 %,

HAS ADOPTED THIS DECISION:

Article 1

Aid for Pta 3 621 million paid by Spain in the period
1991 to 1993 to Construcciones Aeronauticas, S.A. is

illegal. Pta 1 704 million is compatible with the common
market and Pta 1 917 million is incompatible.

Article 2

Spain shall recover from Construcciones Aeronauticas, SA
the amount of Pta 1 917 million, with interest from the
date of granting the illegal aid until the date of repay-
ment, calculated in accordance with national rules. The
interest rate is the reference interest rate for Spain used by
the Commission for the evaluation of the aid element in
regional investment aid.

Article 3

Spain shall inform the Commission within two months of
the notification of this Decision of the measures taken to
comply herewith.

Article 4

This Decision is addressed to the Kingdom of Spain.

Done at Brussels, 30 April 1997.

For the Commission
Karel VAN MIERT

Member of the Commission
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COMMISSION DECISION
of 20 November 1997

on the procedure for attesting the conformity of construction products pursuant
to Article 20 (2) of Council Directive 89/106/EEC as regards floorings

(Text with EEA relevance)

(97/808/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Directive 89/106/EEC of 21
December 1988 on the approximation of the laws, regula-
tions and administrative provisions of the Member States
relating to construction products ('), as amended by Dir-
ective 93/68/EEC (3, and in particular Article 13 (4)
thereof,

Whereas the Commission is required to select, as between
the two procedures under Article 13 (3) of Directive
89/106/EEC for attesting the conformity of a product, the
‘least onerous possible procedure consistent with safety’;
whereas this means that it is necessary to decide whether,
for a given product or family of products, the existence of
a factory production control system under the responsibil-
ity of the manufacturer is a necessary and sufficient
condition for an attestation of conformity, or whether, for
reasons related to compliance with the criteria mentioned
in Article 13 (4), the intervention of an approved certifica-
tion body is required;

Whereas Article 13 (4) requires that the procedure thus
determined must be indicated in the mandates and in the
technical specifications; whereas, therefore, it is desirable
to define the concept of ‘products or family of products’
as used in the mandates and in the technical specifica-

tions;

Whereas the two procedures provided for in Article 13 (3)
are described in detail in Annex III to Directive
89/106/EEC; whereas it is necessary therefore to specify
clearly the methods by which the two procedures must be
implemented, by reference to Annex III, for each product
or family of products, since Annex III gives preference to
certain systems;

Whereas the procedure referred to in point (a) of Article
13 (3) corresponds to the systems set out in the first poss-
ibility, without continuous surveillance, and the second
and third possibilities of point (i) of Section 2 of Annex
111, and the procedure referred to in point (b) of Article 13
(3) corresponds to the systems set out in point (i) of

() OJ L 40, 11. 2. 1989, p. 12.
() OJ L 220, 30. 8. 1993, p. 1.

Section 2 of Annex III, and in the first possibility, with
continuous surveillance, of point (ii) of Section 2 of
Annex III;

Whereas the measures provided for in this Decision are in
accordance with the opinion of the Standing Committee
on Construction,

HAS ADOPTED THIS DECISION:

Article 1

The products and families of products set out in Annex I
shall have their conformity attested by a procedure
whereby the manufacturer has under its sole responsibility
a factory production control system ensuring that the
product is in conformity with the relevant technical speci-
fications.

Article 2

The products set out in Annex II shall have their con-
formity attested by a procedure whereby, in addition to a
factory production control system operated by the manu-
facturer, an approved certification body is involved in
assessment and surveillance of the production control or
of the product itself.

Article 3

The procedure for attesting conformity as set out in
Annex III shall be indicated in mandates for harmonized
standards.

Article 4

This Decision is addressed to the Member States.

Done at Brussels, 20 November 1997.

For the Commission
Martin BANGEMANN

Member of the Commission
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ANNEX I

Floorings

Rigid floorings products for external uses and road finishes (paving units including pavers, flags, kerbs,
blocks, pavement lights; self finished decking of metal sheet; rigid floor tiles; slate; tiles; mosaics; quarry tiles;
terrazzotiles; expanded metal or grid floor decking; floor gratings).

Rigid flooring products for internal uses including enclosed public transport premises in the form of com-
ponents (paving units, tiles, mosaics, parquet, decking of mesh or sheet, floor gratings, rigid laminated
floorings, wood based products) and in the form of load bearing systems put on the market as kits (raised
access floors; cavity floors), of reaction to fire classes Ay, By or Cy for which the reaction to fire perfor-
mance is not susceptible to change during the production, of reaction to fire classes Dy, E; or Fy; and also
of class A, that according to Commission Decision 96/603/EC (') do not require to be tested for reaction to
fire.

Resilient and textile floorings for internal uses in the form of homogeneous and heterogeneous resilient floor
coverings supplied either in tile, sheet or roll form (textile floor covering including tiles; plastic and rubber
sheets (aminoplastic thermosetting floorings), linoleum and cork; anti-static sheet; floor loose laid tiles;
resilient laminateed floorings), of reaction to fire classes to fire classes Ay, By or Cy for which the reaction
to fire performance is not susceptible to change during the production process, of reaction to fire classes Dy,
Eg, or Fy; and also of class Ay that according to Decision 96/603/EC do not require to be tested for reaction
to fire.

Resilient and textile floorings for external uses in the form of homogeneous and heterogeneous resilient floor
coverings supplied either in tile, sheet or roll form (textile floor covering including tiles; plastic and rubber
sheets (aminoplastic thermosetting floorings); linoleum and cork; anti-static sheet; floor loose laid tiles;
resilient laminated floorings).

(') OJ L 267, 19. 10. 1996, p. 23.
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ANNEX II
Floorings

Rigid flooring products for internal uses including enclosed public transport premises in the form of com-
ponents (paving units, tiles, mosaics, parquet, decking of mesh or sheet, floor gratings, rigid laminated
floorings, wood based products) and in the form of load bearing systems put on the market as kits (raised
access floors; cavity floors) of reaction to fire classes Ay, Be. or Cg; for which the reaction to fire performance
is susceptible to change during the production, in general those subject to chemical modification, e.g. fire
retardants, or where changes of composition may lead to changes in reaction to fire performance.

Resilient and textile floorings for internal uses in the form of homogeneous and hetergeneous resilient floor
coverings supplied either in tile, sheet or roll form (textile floor covering including tiles; plastic and rubber
sheets (amminoplastic thermosetting floorings); linoleum and cork; anti-static sheet; floor loose laid tiles;
resilient laminated floorings), of reaction to fire classes Ay, Bg or Cy. for which the reaction to fire per-
formance is susceptible to change during the production, in general those subject to chemical modification,
e.g. fire retardants, or where changes of composition may lead to changes in reaction to fire performance.
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ANNEX IIT

PRODUCT FAMILY
FLOORINGS (1/2)

Systems of attestation of conformity

For the products and intended uses listed below, CEN/Cenelec are requested to specify the following
systems of attestation of conformity in the relevant harmonized standards:

Attestation

Products Intended uses Levels of conformity
or classes
systems
Rigid floorings products | For external uses and road 4()

for external uses

Paving units (with flat or

finishes, to cover external
pedestrian  and  vehicular
circulation areas

tactile  surface)  including
pavers; flags; kerbs; blocks;
pavement lights; self finished
decking of metal sheet; rigid
floor tiles; slate; tiles; mosaics;
quarry  tiles;  terrazzotiles;
expanded metal or grid floor
decking; floor gratings.

(') System 4: See Annex III, Section 2, point (ii) of Directive 89/106/EEC, third possibility.

The specification for the system should be such that it can be implemented even where performance does
not need to be determined for a certain characteristic, because at least one Member State has no legal re-
quirement at all for such characteristic [see Article 2 (1) of Directive 89/106/EEC and, where applicable,
clause 1.2.3 of the Interpretative Documents]. In those cases the verification of such a characteristic must not
be imposed on the manufacturer if he does not wish to declare the performance of the product in that
respect.

PRODUCT FAMILY
FLOORINGS (2/2)
Systems of attestation of conformity

For the products and intended uses listed below, CEN/Cenelec are requested to specify the following
systems of attestation of conformity in the relevant harmonized standards:

Levels Attestation
Products Intended uses or classes of conformity
Reaction to fire systems
Rigid flooring products For internal uses including | Ax — B — Gy () 1)
enclosed public transport
(A) Components: premises
Paving units, tiles,
mosaics, parquet, decking
of rnesh (')r. sheet,‘ floor Aw — Bu — Cu () 309
gratings, rigid laminated
floorings, wood  based
products
(B) Load bearing systems put
on the market as kits An () — Dy — 409
Raised access floors, cavity Ew — Fu
floors
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Products

Intended uses

Resilient and textile floor-
ings

Homogeneous and heterogen-
eous resilient floor coverings
supplied either in tile, sheet or
roll form (textile floor covering
including tiles; plastic and
rubber sheets (aminoplastic
thermosetting floorings); lino-
leurm and cork; anti-static
sheet; floor loose laid tiles;
resilient laminated floorings)

For internal uses

Resilient and textile floor-
ings

Homogeneous and heterogen-
eous resilient floor coverings
supplied either in tile, sheet or
roll form (textile floor covering
including tiles; plastic and
rubber sheets (aminoplastic
thermosetting floorings); lino-
leum and cork; anti-static
sheet; floor loose laid tiles;
resilient laminated floorings)

For external uses

Levels Attestation
or classes of conformity
Reaction to fire systems
Aw — Bo — Cu () L)
A — Bu — Cu () 3(¢)
Ap () — Du —
En — Fu
- 4()

(*) Materials for which the reaction to fire performance is susceptible to change during production (in general, those subject
to chemical modification, e.g. fire retardants, or where changes of composition may lead to changes in reaction to fire

performance.)

(3 System 1: See Annex III, Section 2, point (i), of Directive 89/106/EEC without audit-testing of samples.

(*) Materials for which the reaction to fire performance is not susceptible to change during the production process.
(*) System 3: See Annex III, Section 2, point (ii), of Directive 89/106/EEC, second possibility.
() Materials of class Ay that, according to the Decision 96/603/EC, do not require to be tested for reaction to fire.
(“) System 4: See Annex IlI, Section 2, point (ii), of Directive 89/106/EEC, third possibility.

The specification for the system should be such that it can be implemented even where performance does
not need to be determined for a certain characteristic, because at least one Member State has no legal re-
quirement at all for such characteristic [see Article 2 (1) of Directive 89/106/EEC and, where applicable,
clause 1.2.3 of the Interpretative Documents]. In those cases the verification of such a characteristic must not
be imposed on the manufacturer if he does not wish to declare the performance of the product in that

respect.
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