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I

(Acts whose publication is obligatory)

COUNCIL REGULATION (EC) No 542/98

of 9 March 1998

on conclusion of the Protocol establishing the fishing rights and financial
compensation provided for in the Agreement between the European Economic
Community and the Government of the Republic of Senegal on fishing off the

coast of Senegal for the period from 1 May 1997 to 30 April 2001

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 43 in conjunction
with Article 228(2), first sentence and the first subpara-
graph of Article 228(3) thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the European Par-
liament (2),

Whereas, pursuant to the Agreement between the
Government of the Republic of Senegal and the European
Economic Community on fishing off the coast of
Senegal (3), the two parties conducted negotiations to
determine the amendments or additions to be made to
the Agreement at the end of the period of application of
the Protocol;

Whereas, as a result of those negotiations, a new Protocol
establishing the fishing rights and financial compensation
provided for in the abovementioned Agreement for the
period from 1 May 1997 to 30 April 2001 was initialled
on 26 March 1997;

Whereas it is in the Community’s interest to approve the
new Protocol;

Whereas the formula for apportioning trawler and tuna
fishing opportunities between the Member States should
be established on the basis of the traditional allocation
under the fisheries agreement;

Whereas point C of Annex I appearing in the Annex to
the Protocol requires Community shipowners to land
tuna catches in Senegal at their own expense; whereas this

requirement needs to be clarified by setting a formula for
apportioning direct landings by freezer tuna seiners,

HAS ADOPTED THIS REGULATION:

Article 1

The Protocol establishing the fishing rights and financial
compensation provided for in the Agreement between the
European Economic Community and the Government of
the Republic of Senegal on fishing off the coast of
Senegal for the period from 1 May 1997 to 30 April
2001 (4) is hereby approved on behalf of the Community.

Article 2

The trawler and tuna fishing rights laid down in Article 1
of the Protocol shall be apportioned between the Member
States as follows:

Category 1: 331 grt Greece;

Category 2: 3 750 grt Spain;

Category 3: 1 800 grt, of which:

800 Italy and

1 000 Spain;

Category 4: 4 119 grt, of which:

3 749 Spain and

370 Portugal;

Category 5: 5 Spain, 7 France;

Category 6: 23 Spain, 18 France;

Category 7: 20 Spain, 3 Portugal.
(1) OJ C 267, 3. 9. 1997, p. 20.
(2) OJ C 286, 22. 9. 1997, p. 39.
(3) OJ L 226, 29. 8. 1980, p. 17. (4) OJ L 302, 5. 11. 1997, p. 4.
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Article 3

The percentage of the catch that owners of Community
freezer tuna trawlers are obliged to land directly in ac-
cordance with point C of Annex I appearing in the
Annex to the Protocol shall be apportioned as follows:

— vessels flying the French flag: 44 %

— vessels flying the Spanish flag: 56 %.

Article 4

The President of the Council is hereby authorised to
designate the persons empowered to sign the Protocol in
order to bind the Community.

Article 5

This Regulation shall enter into force on the seventh day
following that of its publication in the Official Journal of
the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 9 March 1998.

For the Council

The President

G. BROWN
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COMMISSION REGULATION (EC) No 543/98

of 10 March 1998

establishing the standard import values for determining the entry price of certain
fruit and vegetables

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 3223/
94 of 21 December 1994 on detailed rules for the applica-
tion of the import arrangements for fruit and veget-
ables (1), as last amended by Regulation (EC) No 2375/
96 (2), and in particular Article 4 (1) thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (3), as last amended by Regu-
lation (EC) No 150/95 (4), and in particular Article 3 (3)
thereof,

Whereas Regulation (EC) No 3223/94 lays down,
pursuant to the outcome of the Uruguay Round multilat-
eral trade negotiations, the criteria whereby the Commis-

sion fixes the standard values for imports from third
countries, in respect of the products and periods stipu-
lated in the Annex thereto;

Whereas, in compliance with the above criteria, the stand-
ard import values must be fixed at the levels set out in the
Annex to this Regulation,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 4 of
Regulation (EC) No 3223/94 shall be fixed as indicated in
the Annex hereto.

Article 2

This Regulation shall enter into force on 11 March 1998.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission
Franz FISCHLER

Member of the Commission

(1) OJ L 337, 24. 12. 1994, p. 66.
(2) OJ L 325, 14. 12. 1996, p. 5.
(3) OJ L 387, 31. 12. 1992, p. 1.
(4) OJ L 22, 31. 1. 1995, p. 1.
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(ECU/100 kg)

CN code Third country
code (1)

Standard import
value

(ECU/100 kg)

CN code Third country
code (1)

Standard import
value

ANNEX

to the Commission Regulation of 10 March 1998 establishing the standard import values for
determining the entry price of certain fruit and vegetables

0702 00 00 204 80,0
212 108,9
624 188,3
999 125,7

0707 00 05 052 139,4
068 93,1
999 116,2

0709 10 00 220 159,0
999 159,0

0709 90 70 052 124,4
204 112,4
624 177,6
999 138,1

0805 10 10, 0805 10 30,
0805 10 50 052 37,7

204 38,2
212 42,0
600 69,3
624 49,0
999 47,2

0805 30 10 600 74,5
999 74,5

0808 10 20, 0808 10 50,
0808 10 90 052 52,0

060 39,7
388 125,6
400 99,2
404 93,2
508 106,4
512 99,0
524 102,8
528 90,7
720 139,0
728 81,0
999 93,5

0808 20 50 388 77,2
400 98,1
512 65,4
528 79,6
999 80,1

(1) Country nomenclature as fixed by Commission Regulation (EC) No 2317/97 (OJ L 321, 22. 11. 1997, p. 19). Code ‘999' stands for ‘of other origin'.
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COMMISSION REGULATION (EC) No 544/98

of 10 March 1998

on the issue of import licences for high-quality fresh, chilled or frozen beef and
veal

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 936/
97 of 27 May 1997 opening and providing for the admin-
istration of tariff quotas for high-quality fresh, chilled and
frozen beef and for frozen buffalo meat (1), as last
amended by Regulation (EC) No 260/98 (2),

Whereas Regulation (EC) No 936/97 provides in Articles
4 and 5 the conditions for applications and for the issue
of import licences for meat referred to in Article 2(f);

Whereas Article 2(f) of Regulation (EC) No 936/97 fixes
the amount of high-quality fresh, chilled or frozen beef
and veal originating in and imported from the United
States of America and Canada which may be imported on
special terms for the period 1 July 1997 to 30 June 1998
at 11 500 tonnes;

Whereas it should be recalled that licences issued
pursuant to this Regulation will, throughout the period of
validity, be open for use only in so far as provisions on
health protection in force permit,

HAS ADOPTED THIS REGULATION:

Article 1

1. All applications for import licences from 1 to 5
March 1998 for high-quality fresh, chilled or frozen beef
and veal as referred to in Article 2(f) of Regulation (EC)
No 936/97 shall be granted in full.

2. Applications for licences may be submitted, in
accordance with Article 5 of Regulation (EC) No 936/97,
during the first five days of April 1998 for 4 057 tonnes.

Article 2

This Regulation shall enter into force on 11 March 1998.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission
Franz FISCHLER

Member of the Commission

(1) OJ L 137, 28. 5. 1997, p. 10.
(2) OJ L 25, 31. 1. 1998, p. 42.
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COMMISSION REGULATION (EC) No 545/98

of 10 March 1998

fixing Community producer and import prices for carnations and roses with a
view to the application of the arrangements governing imports of certain flori-
cultural products originating in Cyprus, Israel, Jordan, Morocco and the West

Bank and the Gaza Strip

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,
Having regard to Council Regulation (EEC) No 4088/87
of 21 December 1987 fixing conditions for the applica-
tion of preferential customs duties on imports of certain
flowers originating in Cyprus, Israel, Jordan, Morocco and
the West Bank and the Gaza Strip (1), as last amended by
Regulation (EC) No 1300/97 (2), and in particular Article
5 (2) (a) thereof,
Whereas, pursuant to Article 2 (2) and Article 3 of above-
mentioned Regulation (EEC) No 4088/87, Community
import and producer prices are fixed each fortnight for
uniflorous (bloom) carnations, multiflorous (spray) carna-
tions, large-flowered roses and small-flowered roses and
apply for two-weekly periods; whereas, pursuant to Article
1b of Commission Regulation (EEC) No 700/88 of 17
March 1988 laying down detailed rules for the application
of the arrangements for the import into the Community
of certain floricultural products originating in Cyprus,
Israel, Jordan, Morocco and the West Bank and the Gaza
Strip (3), as last amended by Regulation (EC) No 2062/

97 (4), those prices are determined for fortnightly periods
on the basis of weighted prices provided by the Member
States; whereas those prices should be fixed immediately
so the customs duties applicable can be determined;
whereas, to that end, provision should be made for this
Regulation to enter into force immediately,

HAS ADOPTED THIS REGULATION:

Article 1

The Community producer and import prices for
uniflorous (bloom) carnations, multiflorous (spray) carna-
tions, large-flowered roses and small-flowered roses as
referred to in Article 1b of Regulation (EEC) No 700/88
for a fortnightly period shall be as set out in the Annex.

Article 2

This Regulation shall enter into force on 11 March 1998.

It shall apply from 11 to 24 March 1998.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission
Franz FISCHLER

Member of the Commission

(1) OJ L 382, 31. 12. 1987, p. 22.
(2) OJ L 177, 5. 7. 1997, p. 1.
(3) OJ L 72, 18. 3. 1988, p. 16. (4) OJ L 289, 22. 10. 1997, p. 1.
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ANNEX

(ECU/100 pieces)

Period from 11 to 24 March 1998

Community producer
price

Uniflorous
(bloom)

carnations

Multiflorous
(spray)

carnations

Large-flowered
roses

Small-flowered
roses

17,01 11,18 58,27 20,15

Community import
prices

Uniflorous
(bloom)

carnations

Multiflorous
(spray)

carnations

Large-flowered
roses

Small-flowered
roses

Israel 24,63 12,89 19,41 20,51

Morocco 19,88 15,73  

Cyprus    

Jordan    

West Bank and
Gaza Strip    
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COMMISSION REGULATION (EC) No 546/98

of 10 March 1998

laying down detailed rules for the application in 1998 of the arrangements
applicable to imports laid down in Council Decision 97/831/EC as regards

certain beef and veal products

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Decision 97/831/EC of 27
November 1997 concerning the conclusion of a Coopera-
tion Agreement between the European Community and
the former Yugoslav Republic of Macedonia (1),

Having regard to Council Regulation (EC) No 77/98 of 9
January 1998 on certain procedures for applying the
Cooperation Agreement between the European Com-
munity and the former Yugoslav Republic of Macedo-
nia (2), and in particular Article 1 thereof,

Whereas Article 15(2) of the Cooperation Agreement
annexed to Decision 97/831/EC provides for a tariff quota
of 1 650 tonnes of products listed in Annex E to the
Agreement, expressed in carcase weight, for 1998; whereas
the detailed rules of application for that quota should be
adopted;

Whereas, in order to ensure flexible management of the
quota, applications should be managed using a system of
import rights; whereas, on the basis of those rights,
importers may apply for import licences throughout 1998
under Commission Regulation (EEC) No 3719/88 of 16
November 1988 laying down common detailed rules for
the application of the system of import and export
licences and advance-fixing certificates for agricultural
products (3), as last amended by Regulation (EC) No
1404/97 (4), and Commission Regulation (EC) No 1445/95
of 26 June 1995 on rules of application for import and
export licences in the beef and veal sector and repealing
Regulation (EEC) No 2377/80 (5), as last amended by
Regulation (EC) No 260/98 (6), although a number of
derogations should be laid down;

Whereas, in order to ensure close control of the origin of
the products, it should be laid down that either a EUR.1
movement certificate or an invoice declaration in ac-
cordance with Protocol 2 of the Cooperation Agreement
must be presented;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Beef and Veal,

HAS ADOPTED THIS REGULATION:

Article 1

1. A tariff quota of 1 650 tonnes of certain beef and
veal products, expressed in carcase weight, originating in
the former Yugoslav Republic of Macedonia is hereby
opened for the period 1 January to 31 December 1998.

The contingent shall bear the serial number 09.4505.

2. Import under the quota referred to in paragraph 1
shall be reserved for certain live animals and certain meat
falling within CN codes:

— ex 0102 90 51, ex 0102 90 59, ex 0102 90 71 and ex
0102 90 79,

— ex 0201 10 00,
— ex 0201 20 20,
— ex 0201 20 30,
— ex 0201 20 50,

referred to in Annex E to Decision 97/831/EC.

3. For the purposes of attributing the quota, 100 kilo-
grams live weight shall be equivalent to 50 kilograms
carcase weight.

4. The ad valorem customs duty and the specific
amounts of customs duty laid down in the Common
Customs Tariff (CCT) shall be reduced by 80 % for
products imported under the quota.

Article 2

In order to import under the arrangements referred to in
Article 1, applicants for import rights must be natural or
physical persons who, at the time of submission of appli-
cations, can prove to the satisfaction of the competent
authorities of the Member State concerned that they have
been active in trade in beef and veal with third countries
at least once during the previous 12 months; applicants
must be entered in a national VAT register.

Article 3

1. The application for import rights may only be
presented in the Member State in which the applicant is
registered within the meaning of Article 2.

2. The application for import rights must be for a
minimum quantity of 15 tonnes carcase weight and not
exceed the total quantity of the quota.

(1) OJ L 348, 18. 12. 1997, p. 1.
(2) OJ L 8, 14. 1. 1998, p. 1.
(3) OJ L 331, 2. 12. 1988, p. 1.
(4) OJ L 194, 23. 7. 1997, p. 5.
(5) OJ L 143, 27. 6. 1995, p. 35.
(6) OJ L 25, 31. 1. 1998, p. 42.
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3. Applications for import rights may be submitted
until 13 March 1998.

4. Only one application may be submitted by each
applicant. Where an applicant submits more than one
application, all his applications shall be rejected.

5. Member States shall notify the Commission by 20
March 1998 of all applications received. Notification shall
consist of a list of applicants and the quantities applied
for.

All notifications, including ‘zero’ notifications, shall be
sent by telex of fax using, where applications have been
received, the form set out in Annex hereto.

Article 4

The Commission shall decide to what extent applications
may be granted. If the quantities applied for exceed the
quantities available, the Commission shall fix a single
percentage reduction to be applied to the quantities
applied for.

Article 5

1. Imports of the quantities granted shall be subject to
presentation of one or more import licences.

Notwithstanding this Regulation, Regulations (EEC) No
3719/88 and (EC) No 1445/95 shall apply.

2. Licence applications may only be submitted in the
Member State in which the importer applied for import
rights.

3. The following shall be entered on the licence ap-
plication and on the licence itself:

(a) in Section 8, ‘the former Yugoslav Republic of Mace-
donia’; the licence shall carry an obligation to import
from the country;

(b) in Section 20, the serial number 09.4505 and at least
one of the following:

— Reglamento (CE) no 546/98

— Forordning (EF) nr. 546/98

— Verordnung (EG) Nr. 546/98

— Κανονισµ Äοr (ΕΚ) αριθ. 546/98

— Regulation (EC) No 546/98

— Règlement (CE) no 546/98

— Regolamento (CE) n. 546/98

— Verordening (EG) nr. 546/98

— Regulamento (CE) në 546/98

— Asetus (EY) N:o 546/98

— Förordning (EG) nr 546/98

4. Notwithstanding Article 8(4) of Regulation (EEC)
No 3719/88, the total duties laid down in the Common
Customs Tariff applicable on the date of release for free
circulation shall be collected for all quantities exceeding
those indicated on the import licence.

5. Notwithstanding Article 3 of Regulation (EC) No
1445/95, import licences drawn up in accordance with
this Regulation shall be valid until 31 December 1998.

6. Licences shall be valid throughout the Community.

Article 6

The duties referred to in Article 1 shall be applied on
presentation either of a EUR.1 movement certificate
issued by the exporter country in accordance with
Protocol 2 annexed to the Cooperation Agreement or an
invoice declaration made out by the exporter in ac-
cordance with that Protocol.

Article 7

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

It shall apply from 1 January 1998.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission

Franz FISCHLER

Member of the Commission
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ANNEX

EC Fax No (32 2) 296 60 27

Application of Regulation (EC) No 546/98

Order No 09.4505

COMMISSION OF THE EUROPEAN COMMUNITIES DG VI/D/2 — BEEF AND VEAL SECTOR

APPLICATION FOR IMPORT RIGHTS

Date: .............................................................................. Period: ..............................................................................

Member State: ............................................................................................................................... ............................

Applicant’s No (1) Applicant (name and address) Quantity (head)

Total

Member State: ............................................................................ Fax No: ............................................. ...........

Tel.: ...............................................................

(1) Continuous numbering.
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COMMISSION REGULATION (EC) No 547/98

of 10 March 1998

amending Regulation (EC) No 1773/97 on a special intervention measure for
cereals in Finland and Sweden

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1766/92
of 30 June 1992 on the common organisation of the
market in cereals (1), as last amended by Commission
Regulation (EC) No 923/96 (2),

Having regard to Commission Regulation (EC) No
1501/95 of 29 June 1995 laying down certain detailed
rules for the application of Council Regulation (EEC) No
1766/92 on the granting of export refunds on cereals and
the measures to be taken in the event of disturbance on
the market for cereals (3), as last amended by Regulation
(EC) No 2052/97 (4),

Whereas Commission Regulation (EC) No 1773/97 (5), as
last amended by Regulation (EC) No 366/98 (6), opens an
invitation to tender for the refund for the export of oats
produced in Finland and Sweden to all third countries;
whereas, in the present situation, it is appropriate to
increase the quantity put up for tender;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Cereals,

HAS ADOPTED THIS REGULATION:

Article 1

Article 1(1) of Regulation (EC) No 1773/97 is hereby
amended as follows:

‘1. A special intervention measure in the form of an
export refund shall be implemented in respect of
550 000 tonnes of oats produced in Finland and
Sweden and intended for export from Finland and
Sweden to all third countries.

Article 13 of Regulation (EEC) No 1766/92 and the
provisions adopted for the application of that Article
shall apply, mutatis mutandis, to the said refund.’

Article 2

This Regulation shall enter into force on the day of its
publication in the Official Journal of the European
Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission

Franz FISCHLER

Member of the Commission

(1) OJ L 181, 1. 7. 1992, p. 21.
(2) OJ L 126, 24. 5. 1996, p. 37.
(3) OJ L 147, 30. 6. 1995, p. 7.
(4) OJ L 287, 21. 10. 1997, p. 14.
(5) OJ L 250, 13. 9. 1997, p. 1.
(6) OJ L 46, 17. 2. 1998, p. 3.
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COMMISSION REGULATION (EC) No 548/98

of 10 March 1998

on the issue of import licences for garlic originating in China

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 2200/96 of
28 October 1996 on the common organisation of the
market in fruit and vegetables (1), as amended by
Commission Regulation (EC) No 2520/97 (2),

Having regard to Council Regulation (EC) No 903/97 of
21 May 1997 concerning a protective measure applicable
to imports of garlic from China (3), and in particular
Article 1(3) thereof,

Whereas pursuant to Commission Regulation (EEC) No
1859/93 (4), as amended by Regulation (EC) No 1662/
94 (5), the release for free circulation in the Community of
garlic imported from third countries is subject to presen-
tation of an import licence;

Whereas Article 1(1) of Regulation (EC) No 903/97,
restricts the issue of import licences for garlic originating
in China to a maximum monthly quantity in the case of
applications lodged from 1 June 1997 to 31 May 1998;

Whereas, given the criteria laid down in Article 1(2) of
that Regulation and the import licences already issued,
the quantity applied for on 5 March 1998 is in excess of

the maximum monthly quantity given in the Annex to
that Regulation for the month of March 1998; whereas it
is therefore necessary to determine to what extent import
licences may be issued in response to these applications;
whereas the issue of licences in response to applications
lodged after 5 March 1998 and before 3 April 1998 should
be refused,

HAS ADOPTED THIS REGULATION:

Article 1

Import licences applied for on 5 March 1998 pursuant to
Article 1 of Regulation (EEC) No 1859/93 for garlic
falling within CN code 0703 20 00 originating in China
shall be issued for 0,05242 % of the quantity applied for,
having regard to the information available to the
Commission on 9 March 1998.

For the abovementioned products applications for import
licences lodged after 5 March 1998 and before 3 April
1998 shall be refused.

Article 2

This Regulation shall enter into force on 11 March 1998.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission
Franz FISCHLER

Member of the Commission

(1) OJ L 297, 21. 11. 1996, p. 1.
(2) OJ L 346, 17. 12. 1997, p. 41.
(3) OJ L 130, 22. 5. 1997, p. 6.
(4) OJ L 170, 13. 7. 1993, p. 10.
(5) OJ L 176, 9. 7. 1994, p. 1.
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COMMISSION REGULATION (EC) No 549/98

of 10 March 1998

amending representative prices and additional duties for the import of certain
products in the sugar sector

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector (1), as last amended by Regula-
tion (EC) No 1599/96 (2),

Having regard to Commission Regulation (EC) No 1423/
95 of 23 June 1995 laying down detailed implementing
rules for the import of products in the sugar sector other
than molasses (3), as last amended by Regulation (EC) No
1143/97 (4), and in particular the second subparagraph of
Article 1 (2), and Article 3 (1) thereof,

Whereas the amounts of the representative prices and
additional duties applicable to the import of white sugar,
raw sugar and certain syrups are fixed by Commission
Regulation (EC) No 1222/97 (5), as last amended by Regu-
lation (EC) No 537/98 (6);

Whereas it follows from applying the general and detailed
fixing rules contained in Regulation (EC) No 1423/95 to
the information known to the Commission that the
representative prices and additional duties at present in
force should be altered to the amounts set out in the
Annex hereto,

HAS ADOPTED THIS REGULATION:

Article 1

The representative prices and additional duties on
imports of the products referred to in Article 1 of Regula-
tion (EC) No 1423/95 shall be as set out in the Annex
hereto.

Article 2

This Regulation shall enter into force on 11 March 1998.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission
Franz FISCHLER

Member of the Commission

(1) OJ L 177, 1. 7. 1981, p. 4.
(2) OJ L 206, 16. 8. 1996, p. 43.
(3) OJ L 141, 24. 6. 1995, p. 16.
(4) OJ L 165, 24. 6. 1997, p. 11.
(5) OJ L 173, 1. 7. 1997, p. 3.
(6) OJ L 67, 7. 3. 1998, p. 27.
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ANNEX

to the Commission Regulation of 10 March 1998 amending representative prices and the amounts
of additional duties applicable to imports of white sugar, raw sugar and products covered by CN

code 1702 90 99

(ECU)

CN code
Amount of representative
prices per 100 kg net of

product concerned

Amount of additional duty
per 100 kg net

of product concerned

1701 11 10 (1) 21,18 5,71
1701 11 90 (1) 21,18 11,12
1701 12 10 (1) 21,18 5,52
1701 12 90 (1) 21,18 10,60
1701 91 00 (2) 23,95 13,64
1701 99 10 (2) 23,95 8,74
1701 99 90 (2) 23,95 8,74
1702 90 99 (3) 0,24 0,40

(1) For the standard quality as defined in Article 1 of amended Council Regulation (EEC) No 431/68 (OJ L 89, 10. 4. 1968, p.
3).

(2) For the standard quality as defined in Article 1 of Council Regulation (EEC) No 793/72 (OJ L 94, 21. 4. 1972, p. 1).

(3) By 1 % sucrose content.
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COMMISSION REGULATION (EC) No 550/98

of 10 March 1998

fixing the agricultural conversion rates

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (1), as last amended by Regu-
lation (EC) No 150/95 (2), and in particular Article 3 (1)
thereof,

Whereas the agricultural conversion rates were fixed by
Commission Regulation (EC) No 392/98 (3);

Whereas Article 4 of Regulation (EEC) No 3813/92
provides that, subject to confirmation periods being trig-
gered, the agricultural conversion rate for a currency is to
be adjusted where the monetary gap between it and the
representative market rate exceeds certain levels;

Whereas the representative market rates are determined
on the basis of basic reference periods or, where ap-
plicable, confirmation periods, established in accordance
with Article 2 of Commission Regulation (EEC) No 1068/
93 of 30 April 1993 on detailed rules for determining and
applying the agricultural conversion rates (4), as last
amended by Regulation (EC) No 1482/96 (5); whereas
paragraph 2 of that Article provides that, in cases where
the absolute value of the difference between the monetary
gaps in two Member States, calculated from the average of
the ecu rates for three consecutive quotation days, exceeds
six points, the representative market rates are to be
adjusted on the basis of the three quotation days in ques-
tion;

Whereas, as a consequence of the exchange rates recorded
from 1 to 10 March 1998, it is necessary to fix a new
agricultural conversion rate for the Greek drachma, the

Portuguese escudo, the Irish pound and the Spanish
peseta;

Whereas Article 15 (2) of Regulation (EEC) No 1068/93
provides that an agricultural conversion rate fixed in
advance is to be adjusted if the gap between that rate and
the agricultural conversion rate in force at the time of the
operative event applicable for the amount concerned
exceeds four points; whereas, in that event, the agricul-
tural conversion rate fixed in advance is brought more
closely into line with the rate in force, up to the level of a
gap of four points with that rate; whereas the rate which
replaces the agricultural conversion rate fixed in advance
should be specified,

HAS ADOPTED THIS REGULATION:

Article 1

The agricultural conversion rates are fixed in Annex I
hereto.

Article 2

In the case referred to in Article 15 (2) of Regulation
(EEC) No 1068/93, the agricultural conversion rate fixed
in advance shall be replaced by the ecu rate for the
currency concerned, shown in Annex II:
 Table A, where the latter rate is higher than the rate

fixed in advance,
 Table B, where the latter rate is lower than the rate

fixed in advance.

Article 3

Regulation (EC) No 392/98 is hereby repealed.

Article 4

This Regulation shall enter into force on 11 March 1998.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 10 March 1998.

For the Commission

Franz FISCHLER

Member of the Commission

(1) OJ L 387, 31. 12. 1992, p. 1.
(2) OJ L 22, 31. 1. 1995, p. 1.
(3) OJ L 48, 19. 2. 1998, p. 46.
(4) OJ L 108, 1. 5. 1993, p. 106.
(5) OJ L 188, 27. 7. 1996, p. 22.
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ANNEX I

Agricultural conversion rates

ECU 1= 40,9321 Belgian and
Luxembourg francs

7,54917 Danish kroner
1,98243 German marks

312,493 Greek drachmas
202,232 Portuguese escudos

6,68769 French francs
6,02811 Finnish marks
2,23273 Dutch guilders
0,796521 Irish punt

1 973,93 Italian lire
13,9485 Austrian schillings

167,525 Spanish pesetas
8,79309 Swedish kroner
0,695735 Pound sterling

ANNEX II

Agricultural conversion rates fixed in advance and adjusted

Table A Table B

ECU 1 = 39,3578 Belgian and
Luxembourg francs

ECU 1 = 42,6376 Belgian and
Luxembourg francs

7,25882 Danish kroner 7,86372 Danish kroner
1,90618 German marks 2,06503 German marks

300,474 Greek drachmas 325,514 Greek drachmas
194,454 Portuguese escudos 210,658 Portuguese escudos

6,43047 French francs 6,96634 French francs
5,79626 Finnish marks 6,27928 Finnish marks
2,14686 Dutch guilders 2,32576 Dutch guilders
0,765886 Irish punt 0,829709 Irish punt

1 898,01 Italian lire 2 056,18 Italian lire
13,4120 Austrian schillings 14,5297 Austrian schillings

161,082 Spanish pesetas 174,505 Spanish pesetas
8,45489 Swedish kroner 9,15947 Swedish kroner
0,668976 Pound sterling 0,724724 Pound sterling



¬ ¬EN Official Journal of the European Communities L 72/1711. 3. 98

II

(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DECISION

of 23 February 1998

concerning the conclusion of the Cooperation Agreement between the European
Community and the Republic of Yemen

(98/189/EC)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Articles 113 and 130y, in
conjunction with the first sentence of Article 228(2) and
the first subparagraph of Article 228(3) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Par-
liament (1),

Whereas, under Article 130u of the Treaty, Community
policy in the sphere of development cooperation should
foster the sustainable economic and social development of
the developing countries, their smooth and gradual in-
tegration into the world economy and the alleviation of
poverty in these countries;

Whereas the Community should approve, in pursuit of its
objectives in the sphere of external relations the Coopera-
tion Agreement between the European Community and
the Republic of Yemen,

HAS DECIDED AS FOLLOWS:

Article 1

The Cooperation Agreement between the European
Community and the Republic of Yemen is hereby
approved on behalf of the Community.

The text of the Agreement is attached to this Decision.

Article 2

The President of the Council shall on behalf of the
Community give the notification provided for in
Article 21 of the Agreement.

Article 3

The Commission, assisted by representatives of the
Member States, shall represent the Community in the
Joint Cooperation Committee provided for in Article 15
of the Agreement.

Article 4

This Decision shall be published in the Official Journal
of the European Communities (2)

Done at Brussels, 23 February 1998.

For the Council

The President

R. COOK

(1) OJ C 56, 23. 2. 1998.

(2) The date of the entry into force of the Cooperation Agree-
ment will be published in the Official Journal of the Euro-
pean Communities by the General Secretariat of the Council.
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COOPERATION AGREEMENT
between the European Community and the Republic of Yemen

THE COUNCIL OF THE EUROPEAN UNION,

of the one part, and

THE GOVERNMENT OF THE REPUBLIC OF YEMEN,

of the other part,

hereinafter referred to as ‘the Parties’,

RECOGNISING the excellent relations and links of friendship and cooperation between the Community
and the Republic of Yemen;

REAFFIRMING the importance of further strengthening the links between the Community and the Re-
public of Yemen;

EMPHASISING the importance the Parties attach to the principles of the United Nations Charter, to the
Universal Declaration of Human Rights, to the 1993 Vienna Declaration and the Plan of Action of the
World Conference on Human Rights, to the 1995 Copenhagen Declaration on Social Development and the
associated plan of action, and to the 1995 Beijing Declaration and the plan of action of the Fourth World
Conference on Women, and to a continuing dialogue thereon;

CONSIDERING the desirability of amplifying the framework of relations between the European Com-
munity and the Middle East, and of regional cooperation between the Middle East countries, and recognising
that cooperation with the Republic of Yemen forms an integral part of the European Community’s policy in
favour of strengthening Euro-Arab relations in both the Mediterranean and the Middle East;

REAFFIRMING the Parties’ common will to consolidate, deepen and diversify their relations in areas of
mutual interest on a footing of equality, non-discrimination, mutual benefit and reciprocity;

CONSIDERING the desire of the Parties, within the bounds of their respective competence, to create fa-
vourable conditions for the development of trade and investment between the Community and the Republic
of Yemen, and the need to uphold the principles adopted by the WTO whose purpose is to promote trade
liberalisation in a stable, transparent and non-discriminatory manner which takes account of the Parties’
economic differences;

RECOGNISING the need to support the economic and social development of the Republic of Yemen, and
particularly the Yemeni Government’s efforts to improve the living conditions of the poor and disadvantaged
sections of the population, with a special emphasis on the status of women;

UNDERLINING the importance attached by the Parties to the promotion of a balanced demographic
growth, to the eradication of poverty, to the protection of the environment on a global as well as at national
and local levels, to recognition of the links between population, economic development and the natural en-
vironment;

HAVE DECIDED TO CONCLUDE this Agreement and to this end have designated as their Plenipotenti-
aries:

THE COUNCIL OF THE EUROPEAN UNION,

Jacques F. POOS,
Deputy Prime Minister and Minister for Foreign Affairs, Foreign Trade and Cooperation of Luxembourg,
President-in-Office of the Council of the European Union,

Manuel MARIN,
Vice-President of the Commission of the European Communities

THE GOVERNMENT OF THE REPUBLIC OF YEMEN,

Dr. Abdulkarim AL-ERYANI,
Deputy Prime Minister, Minister of Foreign Affairs

WHO, having exchanged their full powers, found in good and due form,

HAVE AGREED AS FOLLOWS:
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Article 1

Basis

Relations between the Parties, as well as all the provisions
of the Agreement itself, shall be based on respect of
democratic principles and fundamental human rights as
set out in the Universal Declaration on Human Rights,
which guides their domestic and international policies
and constitute an essential element of this Agreement.

Article 2

Objectives

The principal objective of the Agreement is to enhance
and develop, under a concept of dialogue, the various
aspects of cooperation between the Parties in the areas
which fall within the bounds of their respective com-
petence including development, trade, economic and
cultural cooperation, environmental protection and sus-
tainable management of natural resources, and human
resources development. Consequently, the Parties will
have the following aims:

(a) to promote and intensify trade between the Parties,
and to encourage the steady expansion of sustainable
economic cooperation, in accordance with the prin-
ciples of equality and mutual advantage;

(b) to strengthen cooperation in fields closely related to
economic progress and benefiting both Parties;

(c) to contribute to Yemen’s efforts to improve the quality
of life and standards of living of the most disad-
vantaged and poorest groups of the population, toge-
ther with measures using rural development to combat
poverty in the countryside and assistance with devel-
oping human resources in a number of sectors of the
economy;

(d) to take the requisite measures to protect the world,
regional and national environments and manage
natural resources sustainably, taking account of the
link between the environment and development;

(e) to extend their cooperation to the field of culture,
communication and information to improve mutual
understanding and strengthen existing links between
them.

Article 3

Trade cooperation

(a) Within the limits of its respective competence, the
Community will conduct trade in accordance with the
Agreement establishing the WTO and the Republic of
Yemen will for its part seek to conduct trade ac-
cordingly.

(b) In conformity with the provisions of the General
Agreement on Tariffs and Trade (GATT 1994) and in
regard to imported or exported goods, both sides will
grant each other most favoured nation treatment.
These provisions shall not apply to preferences
accorded by either Party under any arrangement es-
tablishing a customs union, a free trade area or a
preferential treatment area.

(c) The objective of cooperation in this field will be to
develop and diversify two-way EC-Yemen trade and to
improve market access in line with the Parties’ res-
pective economic situations.

(d) In particular, it will include provisions on the fol-
lowing matters:

— the Parties undertake to develop and diversify their
reciprocal commercial exchanges and to improve
market access, in a manner compatible with their
respective economic situations and level of de-
velopment,

— the Parties are committed to improving the terms
of access for their products to each other’s
markets. In this context, they shall grant each
other the most favourable conditions for imports
and exports and they agree to examine ways and
means of eliminating barriers to trade between
them, notably non-tariff barriers, taking account of
the work already done in this connection by inter-
national forums,

— the Parties agree to promote the exchange of
information concerning mutually beneficial
market opportunities,

— within the limits of their respective competence,
the Parties agree to improve the cooperation in
customs matters between the respective authorities,
especially with regard to the possibility of profes-
sional training, the simplification and harmonisa-
tion of customs procedures, and assistance to
combat customs fraud,

— the Parties also undertake to give consideration,
each in accordance with its laws, to exempting
from duty, tax and other charges, goods admitted
temporarily to their territories for subsequent
re-export unaltered or for goods which re-enter
their territories after processing in the other Party
and where such processing is not considered suffi-
cient for the goods to be treated as originating
from the territory of that Party,

— within the limits of their respective competence,
the Parties agree to consult each other in connec-
tion with trade or trade dispute related matters,
including property rights and public procurement,
on any dispute which may arise. They will also
hold consultations in a constructive spirit on the
issues of tariff, non-tariff, services, health, safety or
environmental measures and technical require-
ments,
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— insofar as their competences, regulations and pol-
icies permit, the Parties will aim to improve
exchanges of information relating to public pro-
curement,

— the Government of Yemen shall take all necessary
measures in order to improve the conditions for
adequate and effective protection and enforcement
of intellectual, industrial and commercial property
rights,

— to this end the Government of Yemen shall, in
particular, accede as soon as practicable to the
relevant international conventions on intellectual
industrial and commercial property to which it is
not a party, including but not limited to the Paris
Convention for the protection of industrial
property, the Bern Convention for the protection
of literary and artistic works and the Agreement
on trade related aspects on intellectual property
rights (TRIPS),

— the European Community, within the limits of its
competences, and the Republic of Yemen, with
regard to international maritime services, shall
seek to ensure effective application of the prin-
ciples of unrestricted access to cargoes on a
commercial and non-discriminatory basis,

— in order to enable the Republic of Yemen to fulfil
the abovementioned undertakings and obligations,
technical assistance shall be envisaged.

Article 4

Development cooperation

The Community recognises Yemen’s need for develop-
ment assistance and acknowledges that without a con-
tinuing rapid and sustainable reduction of poverty and
population growth in the Republic of Yemen, the risk of
constraints and conflicts which could undermine the
country’s economic progress as well as the economic and
social development of the population (particularly the
weaker sections) will increase.

The Community also recognises that there is potential for
its contribution to the development efforts of the Re-
public of Yemen to increase both in terms of size and
impact, more particularly, in the strategic fields of poverty
alleviation through primary education, training and
improvement of working conditions, water, rural develop-
ment and health, especially in the form of primary health
care including planned parenthood promotion and popu-
lation activities. Activities undertaken in these areas
should where appropriate, promote equal opportunities
and positively focus on girls and women. In this regard
the Commission is anxious to develop cooperative links
with local NGOs.

In light of the above and in accordance with Council
Regulation (EEC) No 443/92 of 25 February 1992 on
financial and technical assistance to, and economic
cooperation with, the developing countries in Asia and
Latin America, cooperation will continue to be developed
within the context of a clear cooperation strategy and
dialogue aimed at defining mutually agreed priorities, and
pursuing effectiveness and sustainability.

The Parties will, within the limits of their available finan-
cial means and within the framework of their respective
procedures and instruments, make available funds to fa-
cilitate the achievement of the aims set out in the agree-
ment. Within its financial planning of cooperation activ-
ities, the Community will take into account the need to
ensure an appropriate balance in the geographical dis-
tribution of its commitments.

The Parties will ensure that actions undertaken within the
framework of development cooperation are consistent
with development strategies agreed in concertation with
the Bretton Woods institutions.

Article 5

Economic cooperation

Both Parties will undertake, in accordance with their
respective policies and objectives and within their av-
ailable resources, to foster economic cooperation for
mutual benefit and will determine together and to their
mutual advantage, within the limits of their respective
competences, the areas and priorities for economic co-
operation programmes and activities within the context of
a clear cooperation strategy. In addition, in order further
to strengthen economic relations between the Com-
munity and the Republic of Yemen, a regular economic
dialogue will be set up between the two parties, covering
all areas of macro-economic policy and including, within
the limits of their respective competence, budgetary
policy, balance of payments and monetary policy. The
aim of this dialogue is to bring about closer cooperation
between the authorities responsible for carrying out
economic policies in their areas of competence.

Cooperation in these areas will involve the following
broad fields of action:

(a) develop a creative competitive and sustainable
economic environment in the Republic of Yemen by
facilitating access to Community know-how and
technology, inter alia, in the fields of standards,
quality control and telecommunications;

(b) facilitate business to business contacts, exchange of
information and other measures designed to promote
and protect commercial exchanges including the
promotion of Yemeni exports;
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(c) create an environment propitious for the develop-
ment of Yemeni SMEs and facilitate exchange of
information on enterprise and SME policy, partic-
ularly in respect of improving the business environ-
ment and encouraging closer contacts not only
between SMEs, with a view to promoting trade and
industrial cooperation opportunities, but also between
the relevant Community authorities and those
Yemeni authorities responsible for the implementa-
tion of macroeconomic adjustment;

(d) conduct a dialogue on economic cooperation between
the Republic of Yemen and the Community in-
cluding the exchange of information on the macro-
economic situation and prospects and on develop-
ment strategies;

(e) reinforce mutual understanding of their respective
economic environments and business culture as a
basis for effective cooperation;

(f) improve, within the limits of their respective com-
petences, cooperation in standards and regulatory
issues between the respective authorities, especially
with respect to professional training, the simplifica-
tion and harmonization of standards;

(g) strengthen management training in the Republic of
Yemen with a view to develop business operators who
are able to interact effectively with the European
business environment;

(h) promote dialogue between the Republic of Yemen
and the Community in the field of energy policy,
transfer of technology and technology cooperation;

(i) support Yemen’s efforts to modernise and restructure
industry through encouraging the diversification of
industrial output and improving the relevant legal
and administrative framework;

(j) promote the involvement of the private sector in
cooperation programmes in order to strengthen
economic and industrial cooperation between the
Parties. To this effect, the Parties shall take measures
to

— encourage the private sector of both Parties to
develop business cooperation, and

— involve the private sectors in activities developed
within the framework of the agreement;

(k) within the limits of their respective competence,
further cooperation as regards financial services
through exchanging information on financial regula-
tions and practices and training schemes and fos-
tering reform of the banking and financial systems
and liberalisation of financial services;

(l) provide for cooperation on transport facilities and
management including civil aviation and ports man-
agement, and further the use of Community stan-
dards in this sector;

(m) recognise the importance of cooperation concerning
the information society and information and com-
munications technologies that help speed up
economic development and trade. Provide for a
dialogue and possibly assistance concerning the regu-
lation and standardisation of telecommunications and
the development of projects, particularly concerning
the application of telematics in priority areas (educa-
tion, health, environment, transport, electronic trade).

Within the limits of their respective competences, the
Parties will undertake to encourage an increase in mutu-
ally beneficial investment by establishing a more fa-
vourable climate for private investments through better
conditions for the transfer of capital and by supporting,
where appropriate, the conclusion of conventions on the
promotion and protection of investments between the
Member States of the Community and the Republic of
Yemen on the basis of the principles of non-discrimina-
tion and reciprocity.

Article 6

Agriculture and fisheries

The Parties undertake, in a spirit of understanding, to
cooperate for the modernisation and restructuring of agri-
culture and fisheries.

This cooperation will be geared more especially to:

— assisting the Republic of Yemen in developing and
implementing a national food security strategy,

— the development of stable markets,

— integrated rural development including the improve-
ment of basic services and the development of asso-
ciated economic activities,

— the development and improvement of private distribu-
tion channels, packaging and storage techniques, and
marketing,

— support for privatisation and private sector develop-
ment;

— the conservation and rational management of fish
stocks,

— promotion of the diversification of production and
reduction of food dependency,

— the promotion of environmentally friendly agriculture
and fisheries,

— the modernisation of infrastructure in rural areas and
rural development,
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— the promotion of cooperation in the sectors of health,
veterinary and animal plant matters, aiming at
dismantling trade barriers, in accordance with the
legislation of the Parties to the agreement,

— technical assistance and training.

Cooperation could take the form of transfers of
know-how, promotion of agricultural research, the es-
tablishment of joint ventures, and training schemes.

Article 7

Environment cooperation

The Parties recognise that there is a close link between
poverty and environmental degradation. Thus, the prin-
cipal aim of environmental cooperation between the
Parties — within the limits of their respective com-
petences — will be to enhance the prospects for
achieving sustainable economic growth and social devel-
opment, placing a high priority on the protection of the
natural environment including marine environment and
the reduction of environmental degradation, in particular
desertification.

Cooperation will be achieved in the following ways:

— establishment of administrative, regulatory and infor-
mation structures to permit rational management of
the environment,

— cooperation in the development of sustainable and
non-polluting energy sources, as well as solutions to
urban and industrial pollution problems,

— encouraging regional cooperation and coordination,

— exchanges of information and of expertise, particularly
in the context of the transfer of appropriate environ-
mental technology,

— training and advisory schemes and the development of
networks.

Article 8

Tourism

Within the limits of the Parties’ respective competence,
priorities for cooperation in this sphere will be:

— intensifying training schemes in hotel management
and administration and training for other related
occupations,

— attracting local and foreign investment to the tourism
sector,

— tourism marketing and business cooperation,

— exchange of best practice for ensuring a sustainable
development of tourism.

Article 9

Regional cooperation

Economic and other cooperation between the Parties may
extend to activities under cooperation or integration
agreements with other countries of the same region,
provided the said activities are compatible with those
agreements.

Both parties will encourage operations and give technical
support to activities designed to develop cooperation
between the Republic of Yemen and its neighbours. In
this context a coordination with the Community’s decen-
tralised cooperation programmes with the Mediterranean
and GCC countries should be envisaged.

Article 10

Science and technology

The Parties will endeavour to promote cooperation on
scientific and technological development.

Cooperation will take the form of:

— exchanges of scientific and technological information,

— exchanges between scientists and development of
inter-institutional relationships in this field,

— training activities,

— improvement of Yemeni research capabilities,

— access to regional scientific and technological co-
operation networks.

The parties will determine the areas of mutual interest
together. In general priority will be given to schemes to
create synergy having a regional impact, such as environ-
ment, management of soil, water and health.

Article 11

Cooperation against drug abuse and control of
chemical precursors and money laundering

In conformity with their respective competences and the
pertinent legal provisions, the Parties will agree:

— to consider special measures against the illicit cultiva-
tion, production and trade in drugs, narcotics and
psychotropic substances as well as prevention and
reduction of drug abuse,
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— to cooperate in order to prevent the diversion of drug
precursor chemicals,

— to make every effort in order to prevent money laun-
dering.

Cooperation in the field of money-laundering between
the Parties within the limits of their respective com-
petences will aim at establishing suitable standards against
money laundering equivalent to those adopted by the
Community and international forums in this field, in
particular the Financial Action Task Force (FATF).

Article 12

Social cooperation

The Parties acknowledge the importance of social de-
velopment which should go hand in hand with any
economic development. They will give particular priority
to respect for basic social rights.

Within the limits of their respective competence, co-
operation may cover any area of interest to the parties.
Taking into account their respective fields of competence
and pertinent legal provisions, the Parties will give pri-
ority to measures aimed at:

— the promotion of de facto equality of women in
economic and social development and the balanced
involvement of women and men in related decision
making processes — in particular through education
and the media,

— improving the working conditions and social protec-
tion of mothers and children,

— the improvement of the social protection system,

— the improvement of the response to health require-
ments.

Article 13

Human resources development

The Parties agree that human resources development
constitutes an integral part of both economic and social
development. They will undertake to determine how to
improve the situation of education and vocational train-
ing. To this end, access of women to education, including
technical courses, higher education and vocational trai-

ning, will receive special attention. In order to develop
the level of expertise of senior staff in the public and
private sectors, the Parties will step up their cooperation
on education and vocational training and encourage
cooperation between universities and firms.

Article 14

Information, culture and communications

The Parties, within their respective areas of competence,
and in the light of their policies and mutual interests, will
establish cooperation in the fields of information, culture,
cultural heritage and communications, both to create a
better mutual understanding and to strengthen cultural
ties between them, including, inter alia, through studies
and technical assistance for the preservation of cultural
heritage.

Within the sphere of their respective competences, such
cooperation may include:

— programmes of mutual information including the
press and audiovisual media,

— conservation and restoration of monuments and
buildings of architectural interest,

— education and training,

— cultural events.

Article 15

Institutional aspects

A Joint Cooperation Committee will be established at
official level to oversee the overall implementation of this
agreement.

It will meet alternatively in the Community and the
Republic of Yemen, normally at annual intervals. Its role
will be to:

(a) ensure the proper functioning of the Agreement;

(b) set the priorities in relation to the aims of tha Agree-
ment;

(c) make suitable recommendations for promoting the
objectives of the Agreement.

Both parties emphasise their desire to see regular contacts
established between the European and the Yemeni Par-
liaments.
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Article 16

Evolutive clause

The Parties may, by mutual consent and within their
respective areas of competence, extend this Agreement to
expand cooperation, enhance its level and add to it by
means of future agreements on specific sectors or acti-
vities.

Within the framework of this Agreement, either Party
may put forward suggestions for expanding the scope of
the cooperation, taking into account the experience
gained in its application.

Article 17

Other agreements

Without prejudice to the relevant provisions of the Trea-
ties establishing the European Communities, neither this
Agreement nor any action taken thereunder shall in any
way affect the powers of the Member States of the Euro-
pean Union to undertake bilateral activities with the
Republic of Yemen in the framework of economic co-
operation or to conclude, where appropriate, new
economic cooperation agreements with the Republic of
Yemen.

Subject to the provisions of the above paragraph, the
provisions of this agreement shall replace provisions of
agreements concluded between Member States of the
European Union and the Republic of Yemen where such
provisions are either incompatible with or identical to the
provisions of this Agreement.

Article 18

Non-execution of the Agreement

If either Party considers that the other Party has failed to
fulfil any of its obligations under this Agreement, it may
take appropriate measures. Before so doing, except in
cases of special urgency, it shall supply the other Party
with all relevant information required for a thorough
examination of the situation with a view to seeking a
solution acceptable to the Parties.

In the selection of measures, priority must be given to
those which least disturb the functioning of this Agree-
ment. Such measures shall be notified immediately to the
other Party and consultation shall be held on them if the
other Party so requests.

Article 19

Appropriate conditions for EC experts under
EC-funded cooperation activities in the Republic of

Yemen

To facilitate cooperation within the framework of the
Agreement, the Yemeni government will grant to EC of-
ficials and experts involved in implementing cooperation
the guarantees, facilities and legal privileges usual accord-
ing to international standards which are necessary for the
performance of their functions. Supplies and goods
imported to the Republic of Yemen in the framework of
the implementation of cooperation activities should also
be exempted from any kind of taxation, levies or other
charges.

Article 20

Territorial application

This Agreement shall apply, on the one hand, to the ter-
ritories to which the Treaty establishing the European
Community applies and under the conditions laid down
in the Treaty and, on the other, to the territory of the
Republic of Yemen.

Article 21

Entry into force

This Agreement shall enter into force on the first day of
the month following the date on which the parties notify
each other of the completion of the procedures necessary
for this purpose.

This Agreement is concluded for an unlimited period
unless one of the Parties denounces it.

Article 22

Authentic texts

This Agreement is drawn up in duplicate in the Danish,
Dutch, English, Finnish, French, German, Greek, Italian,
Portuguese, Spanish, Swedish and Arabic languages, each
text being equally authentic.

Article 23

Annexes

The Annexes to this Agreement shall form an integral
part thereof.
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Done at Brussels on the twenty-fifth day of November in the year one thousand nine hundred
and ninety-seven.

The Council of the European Union

The Republic of Yemen
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ANNEX I

Declaration on Article 18 — Non-execution of the Agreement

(a) The Parties agree, for the purposes of the interpretation and practical application of this Agreement, that
the term ‘cases of special urgency’ in Article 18 of the Agreement means a case of the material breach of
the Agreement by one of the Parties. A material breach of the Agreement consists in:

— repudiation of the Agreement not sanctioned by the general rules of international law,

— violation of essential elements of the Agreement set out in Article 1.

(b) The Parties agree that the ‘appropriate measures’ referred to in Article 18 are measures taken in ac-
cordance with international law. If a Party takes a measure in a case of special urgency as provided for
under Article 18 the other Party may avail itself of the procedure relating to settlement of disputes.

ANNEX II

Joint Declaration on intellectual, industrial and commercial property

The Parties agree for the purposes of this Agreement that ‘intellectual, industrial and commercial property’
includes in particular protection of copyright and related rights, patents, industrial designs, trademarks and
service marks, software, topographies of integrated circuits, geographical indications, as well as protection
against unfair competition and the protection of undisclosed information of know-how.
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FINAL ACT

The plenipotentiaries of:

the EUROPEAN COMMUNITY,

hereinafter referred to as ‘the Community’,

of the one part, and

the plenipotentiary of THE REPUBLIC OF YEMEN,

hereinafter referred to as ‘Yemen’,

of the other part,

meeting in Brussels on 25 November 1997 for the signature of the Cooperation Agreement
between the European Community and the Republic of Yemen have adopted the following texts:

the Agreement and the following Annexes:

Annex I — Declaration on Article 18 — Non-execution of the Agreement

Annex II — Joint Declaration on intellectual, industrial and commercial property

The plenipotentiaries of the Community and the plenipotentiary of Yemen have adopted the
text of the Joint Declaration listed below and annexed to this Final Act:

Joint Declaration on the re-admission of citizens
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Done at Brussels on the twenty-fifth day of November in the year one thousand nine hundred
and ninety-seven.

For the European Community

For the Republic of Yemen
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Joint Declaration on the re-admission of citizens

The European Community recalls the importance which its Member States attach to the esta-
blishment of an effective cooperation with third countries with the objective of facilitating the
re-admission of citizens of these latter countries who find themselves in an irregular situation in
the territory of a Member State.

The Republic of Yemen accepts the engagement to finalise re-admission agreements with those
Member States of the European Union which request it.
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COMMISSION

COMMISSION DECISION

of 14 January 1998

relating to a proceeding under Article 86 of the EC Treaty

(IV/34.801 FAG — Flughafen Frankfurt/Main AG)

(Only the German text is authentic)

(Text with EEA relevance)

(98/190/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation No 17 of 6 February
1962, first Regulation implementing Articles 85 and 86 of
the Treaty (1), as last amended by the Act of Accession of
Austria, Finland and Sweden, and in particular Article 3
thereof,

Having regard to the complaint lodged with the Commis-
sion on 20 July 1993 by KLM Royal Dutch Airlines NV,
Air France Compagnie Nationale SA and British Airways
plc asking the Commission to find, pursuant to Article 3
of Regulation No 17, that Flughafen Frankfurt/Main AG
has infringed Article 86 of the Treaty,

Having regard to the Commission’s decision on 10 May
1994 to initiate proceedings in the case,

Having given the undertaking concerned the opportunity
of being heard on the matters to which the Commission
has taken objection, in accordance with the provisions of
Article 19(1) of Regulation No 17 and Commission Regu-
lation No 99/63/EEC of 25 July 1963 on the hearings
provided for in Article 19(1) and (2) of Council Regulation
No 17 (2), and in particular at three hearings,

Having consulted the Advisory Committee on Restrictive
Practices and Dominant Positions,

Whereas:

I. THE FACTS

A. FRANKFURT AIRPORT

A.1. Flughafen Frankfurt/Main AG — The
Party which is the subject of the
complaint

(1) Flughafen Frankfurt/Main AG (‘FAG’) is the
company which owns and operates Frankfurt
airport.

(2) According to FAG’s 1995 annual report, Frankfurt
airport is the largest airport in Germany and one of
the largest in Europe in terms of flight movements,
passenger volume and freight volume.

In 1995, it had 372 587 commercial aircraft move-
ments, a volume of 38 191 247 passengers and a
volume of 1 327 865 tons of freight. Compared to
the total traffic in Germany, this represented
23,7 % of commercial aircraft movements, 34,6 %
of passengers and 70,7 % of freight. Compared to
other European airports, Frankfurt is the second
largest in terms of passengers and aircraft move-
ments (after London Heathrow) and the largest as
regards freight.

(3) In 1995, FAG achieved total sales of DEM 2 316,7
million, 37,7 % of which (DEM 873,0 million) is
derived from ground-handling services charges.

A.2. Legal framework for the operation of
Frankfurt airport

(4) The legal framework for the operation of airports in
Germany is set out in the Air Traffic Act (‘Luftver-
kehrsgesetz’ — ‘LuftVG’) of 14 January 1981 and
in the Air Traffic Licensing Decree (‘Luftverkehrs-

(1) OJ 13, 21. 2. 1962, p. 204/62.
(2) OJ 127, 20. 8. 1963, p. 2268/63.
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Zulassungs-Ordnung’ — ‘LuftVZO’) of 13 March
1979. According to Article 6 LuftVG, the construc-
tion and operation of airports is subject to prior
authorisation. Article 39 LuftVZO specifies the
competent authority for authorisation purposes.
Authorisation covers both the construction of an
airport as well as its operation (Article 42
LuftVZO).

Under Article 45 LuftVZO, dealing with the duties
of the airport operator, the airport operator is
required to maintain the operational safety of the
airport and has a duty to operate the airport
properly. The airport operator is obliged to submit
to the competent authority rules governing the use
of the airport (‘Flughafenbenutzungsordnung’) for
authorisation (Article 43 LuftVZO); these rules are
subsequently published by the competent au-
thority.

(5) The rules governing the use of Frankfurt airport
entered into force on 12 April 1984; authorisation
by the Hessian Ministry for Economic Affairs and
Technology was granted on 16 February 1984.

They contain a provision according to which
ground-handling services, defined as ‘traffic
handling of aircraft’ (‘Verkehrsabfertigung der Luft-
fahrzeuge’), may be provided by the airport operator
against remuneration, unless the parties have
agreed otherwise (Section 2.5). In that case,
handling equipment and vehicles are to be parked
where specified by the airport operator against
payment of a charge. Furthermore, the airport
operator may request payment for the use of the
airport and its facilities in such cases.

Special provisions in the rules governing the use of
Frankfurt airport deal with refuelling (Section 2.8)
and with maintenance and exterior cleaning of
aircraft (Section 2.9). As regards refuelling, it is
provided that companies which refuel aircraft must
be admitted by the airport operator. Those com-
panies and air carriers have to comply with the se-
curity provisions. As regards substantial main-
tenance work on aircraft and the washing of
aircraft, the only provision is that those activities
are to take place only in areas indicated by the
airport operator.

(6) Section 4.1 of the rules governing the use of Frank-
furt airport provides that any commercial activity at
the airport is subject to an agreement with the

airport operator which may in principle also entail
payment to the airport operator. The provision
specifies that the activities of air carriers in direct
connection with the operation of their aircraft is
not considered to constitute a commercial activity.

(7) The management of Frankfurt airport will also be
influenced by Council Directive 96/67/EC of 15
October 1996 on access to the ground-handling
market at Community airports (1). The Directive
provides that, in the case of airports whose annual
traffic is not less than three million passenger
movements and of certain categories of services:

— Member States are required to take the neces-
sary measures to ensure free access by suppliers
of ground-handling services to the market for
the provision of ground-handling services to
third parties as from 1 January 1999 (Article 6
of the Directive); however, they may limit the
number of authorised suppliers (to no fewer
than two),

— Member States have to take the necessary
measures to ensure the freedom to self-handle
as from 1 January 1998 (Article 7 of the Dir-
ective); however, they may reserve the right to
self-handle (to no fewer than two airport users),
self-handling being narrowly defined; joint
handling is not covered by liberalisation
measures,

— where specific constraints imposed by the avail-
ability of space or capacity make it impossible
to open up the market and/or implement self-
handling, the Member State in question may,
subject to Commission approval, decide to limit
the provision of ground-handling services to
one supplier (for a two-year period renewable
once) and to ban self-handling or to restrict it
to a single airport user (for a three-year period,
renewable). Member States shall notify the
Commission, at least three months before they
enter into force, of any exemptions they grant
(Article 9(3) of the Directive).

By letter dated 15 October 1997, the German
Government informed the Commission that, on 29
September 1997, it had taken a decision (here-
inafter referred to as ‘the German Government’s
decision of 29 September 1997’), pursuant to
Article 9(1) of Directive 96/67/EC, to grant a der-

(1) OJ L 272, 25. 10. 1996, p. 36.



¬ ¬EN Official Journal of the European CommunitiesL 72/32 11. 3. 98

ogation to FAG from the requirements laid down
in Articles 6 and 7 of the Directive for a two-year
and three-year period respectively. In the same
letter, Germany also proposed measures to over-
come the constraints cited. The letter was registered
with the Commission on 20 October 1997. A
summary of that decision was published in the
Official Journal of the European Communities in
accordance with Article 9(3) of Directive
96/67/EC (1).

B. OPERATIONS AT FRANKFURT AIRPORT

B.1. Airport layout

(8) Frankfurt airport has a longitudinal shape. The
airport area is surrounded by motorways (to the
north and east), railways (to the south) and by a
forest which is protected on environmental grounds
(to the west). This means that the surface of the
airport cannot be extended, which hampers the
development of the airport. The scope for in-
creasing the useful surface area of the airport is also
limited by the fact that 229 hectares of wooded area
to the south-west are protected for environmental
reasons and that 179 hectares are currently oc-
cupied to the south by the United States Air Force
(USAF).

(9) The airport landing and take-off facilities consist of
two parallel runways (north and south) and a take-
off only runway (west), almost perpendicular to the
former.

The area to the north of the major runways hosts
the main airport buildings. These include two
terminals (Terminal 1 and Terminal 2), the
Deutsche Post, an area dedicated to Lufthansa
cargo and Lufthansa operations and a tanker area
(for the storage of fuel). The north-east area
contains the commuter area and the Little League
area, which has recently been returned to FAG and
which has been allocated to USAF Mail.

The smaller area south of the major runways has
been occupied by the United States Air Force since
the end of World War II. However, a portion of
this area has recently been handed back to FAG,
which has moved its freight activities there.

(10) Terminal 1 and Terminal 2 differ significantly in
their shape, in particular to the extent that the first

one comprises two culs-de-sac whereas Terminal 2
is linear. Terminal 1 consists of three piers (A, B
and C), while Terminal 2 is divided in two areas
(piers D and E).

Some [ . . . ] % of passenger aircraft movements and
[ . . . ] % of passengers flow through Terminal 1 (2).

(11) There are currently (3) 142 stands at Frankfurt
airport: 49 gate stands (36 in Terminal 1 and 13 in
Terminal 2), 57 remote stands (18 facing Terminal
2, 11 facing pier A and 28 towards the western part
of the airport), 11 commuter stands and 25 freight
stands. As a general rule, the remote stands facing
Terminal 2 serve flights allocated to Terminal 2
while all other remote stands serve flights allocated
to Terminal 1. Exceptions to this rule may,
however occur.

(12) Frankfurt airport is equipped with a central fully
automatic baggage conveyor system which is situ-
ated within the Terminal area. This system is used
for the sorting and transporting of baggage from
the check-in counters in the Terminal to loading
stations on the ramp, and for the sorting and trans-
porting of baggage in transit from ad hoc transit
stations to the loading stations on the ramp.

(13) Traffic on the apron at Frankfurt airport is heavy.
This is due to a series of factors, inter alia the
shape of the airport and the relatively high number
of remote stands.

B.2. Airport capacity

(14) Frankfurt airport faces growing demand for landing
and take-off facilities. This growing demand stems
from the growth of passenger traffic (both point-
to-point and transit) and freight traffic as well as
from FAG’s attempt to serve the courier and mail
markets. The limit on FAG’s response to this
demand is set by airport capacity.

(15) The capacity of an airport is dictated inter alia by
the following three elements: the runway capacity,
the capacity of the stands and the capacity of the
terminal buildings. Since it cannot develop outside
its current boundaries, FAG has entered into a
process of continuing improvement of the existing
facilities, re-shaping the airport layout and re-
building the premises.

(1) OJ C 335, 6. 11. 1997, p. 7.

(2) Information provided orally by FAG.
(3) Source: Fraunhofer-Institut für Materialfluß und Logistik, 27.

6. 1997, p. 17.
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(16) The runway capacity seems to have historically
constituted the limiting factor at Frankfurt airport.
Given the impossibility of building a second
runway system to match the growing demand (due
to the impossibility of extending the airport
surface), FAG built an additional take-off only
runway (operational since 1984) and worked to
develop a more efficient use of the existing
runways. FAG’s goal is to increase the number of
maximum movements per hour from 48 (in the
1970s) to 74 (1997) and to 80 (in the year 2000).

(17) As regards terminal capacity, FAG built a second
terminal and is currently building an extension to
Pier A (Terminal 1) towards the West.

Accordingly, the number of stands available is
planned to rise to 156 in the year 2000, together
with a reduction in the dependence on remote
stands. New stand development at Frankfurt airport
includes 18 additional gates at the extension of Pier
A and 4 additional stands at the link between
Terminal 1 and Terminal 2.

The resulting terminal and stand capacity will be
sufficient to match the increased runway capacity.

C. GROUND HANDLING SERVICES

C.1. Definition

(18) Ground-handling services comprise all the activ-
ities performed on the occasion of a stopover of an
aircraft at an airport in respect of the aircraft itself,
the passengers and the cargo. These activities are
listed in the IATA Standard Ground-handling
Agreement.

(19) In general, ground-handling services may be
provided for airlines by the airport operator, by
another airline or by an independent specialized
ground-handling company (third-party handling).
Air carriers may also provide their own handling
services either individually (self-handling) or in a
pool (joint handling).

(20) The ground-handling services concerned by this
Decision are the ones that take place on the ramp
(or apron) of the airport. They consist substantially
of the following:

— provision and operation of equipment for the
embarkation and disembarkation of passengers,

— transport of passengers between the terminal
and the aircraft position and vice versa,

— crew transport,

— loading and unloading of baggage, cargo and
mail,

— transport, sorting and transfer of baggage,

— transport of cargo and mail on the ramp,

— cabin cleaning,

— toilet and water services,

— push-back/towing of aircraft,

— provision and operation of equipment to carry
out the above activities,

— fuelling of aircraft,

— the transport of catering supplies to and from
the aircraft.

C.2. Ground-handling at Frankfurt airport

(21) FAG draws a general distinction between services
provided on the land-side, in particular passenger
handling in the terminal building and freight
handling, and air-side activities, that is to say, all
activities on the ramp. Apart from those services,
FAG also mentions ‘other supply services’, namely
fuelling of aircraft and catering, which are also
generally understood to belong to ground-handling
services.

(22) On the land side, FAG has allowed air carriers the
right of self-handling and/or third-party handling.

As regards passengers, air carriers may self-handle
their land-side activities at Frankfurt airport. In
addition, all airlines have the right to handle the
passengers of other airlines. Airlines may also use
FAG for the provision of handling services. In-
dependent handling operators have not been
admitted by FAG for the provision of passenger
handling services.

As regards freight handling in so far as it takes
place on the land-side, self-handling is possible as
well as third-party handling services to other
airlines. Several airlines make use of the services of
FAG in this area. Independent operators have been
admitted.

In addition, FAG has granted concessions to third
parties for the fuelling of aircraft, for catering and
for certain limited ramp-side activities, such as
snow and ice removal. Those services are not
provided by FAG.

(23) As regards the provision of the other ramp-side
activities (namely the ones listed in paragraph 20
except fuelling, catering and snow and ice removal),
FAG has refused to allow self-handling or to admit
third-party handlers. FAG is consequently the only
provider of those services at Frankfurt airport.
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In its reply to the statement of objections, FAG
confirmed that it had refused potential competitors
the right to provide such ramp-handling services.

(24) The provision of ground-handling services by FAG
to air carriers is based on a contract concluded with
air carriers. These ground-handling contracts are
based on FAG’s Standard Ground-handling Agree-
ment dated 1 March 1983. Many of them were
amended after 1995.

The Annexes to the standard ground-handling
agreements list the services to be provided by FAG
to the carrier and the charges to be applied. The
list of service activities is similar but not identical
to that contained in Annex A to the IATA
Standard Ground-handling Agreement.

Article 3(2) of the Standard Ground-handling
Agreement contains a provision under which the
air carrier shall not appoint any other person,
company or organisation to provide the ground-
handling services which FAG has agreed to provide
by virtue of the agreement, except in such special
cases as shall be mutually agreed between the
parties.

(25) Certain exceptions to FAG’s monopoly for the
provision of ramp-handling services have existed
for ‘historical reasons’:

— the US airline Delta Air Lines, which had
reserved its right to provide self-handling
services with regard to those flights it took over
from the US airline Pan Am in 1991. The
former right of Pan Am to self-handle dates
back to the period following World War II.
Delta ceased to exercise this right in 1997,

— the airline SAS, which arranged for its own
personnel to perform manual loading and un-
loading activities on the ramp. This right has its
historic origins, in that SAS was the first airline
after World War II to start purely commercial
air transport services. SAS gave up self-handling
of its aircraft in 1995,

— the express delivery company Federal Express
which has the right to self-handle a limited
number of activities on the ramp.

(26) The scope of this Decision is limited to the ramp-
side activities for which FAG has neither allowed
self-handling nor admitted independent third-party
service suppliers (hereinafter ‘ramp handling’).

D. PHYSICAL POSSIBILITY OF ADMITTING
COMPETITION ON THE RAMP

D.1. General

(27) FAG has submitted that the space available on the
ramp is not sufficient to allow self-handling or to
accommodate additional suppliers of ramp-
handling services. In FAG’s view, its monopoly is
justified for the following reasons:

— there is currently insufficient space on the ramp
for parking the handling equipment of more
than one handler; the admission of self-
handling or of competition would lead to the
closure of stands and therefore result in
reducing the airport capacity. This would also
affect its ability to meet future demand,

— traffic density would rise to an intolerable level,
which would adversely affect the safety level
and the minimum connection time (MCT) —
currently 45 minutes.

(28) FAG submitted several consultants’ reports, drafted
by Netherlands Airport Consultant BV (NACO)
and Fraunhofer Institut für Materialfluß und
Logistik (Fraunhofer).

The Commission set up a group of technical
experts (hereinafter ‘TEG’), consisting of represent-
atives of FAG and of the complainants. The group
was chaired by an expert appointed by the
Commission, Mr Penwarden. Since no unanimous
conclusion could be reached, the TEG chairman
submitted a report under his sole responsibility
(hereinafter ‘Penwarden report’). FAG submitted a
separate report.

Thereafter, the Commission appointed Professor
Doganis, Head of the Air Transport Group of the
College of Aeronautics at Cranfield University as a
new independent expert. Professor Doganis
submitted a report (hereinafter ‘Cranfield report’).

The conclusions on the relevant issues and the
results of the reports are summarised below.
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D.2. Parking areas

D.2.1. General

(29) FAG has argued that the introduction of competi-
tion at Frankfurt airport should not be envisaged
on a dedicated-stand basis (whereby each handler
would be allocated a predetermined set of stands),
but should be envisaged on a flexible allocation
basis. This is not disputed.

(30) On this assumption, the admission of self-handling
and/or further third-party handlers may lead to
additional parking space requirements. The main
reason is that the total amount of equipment neces-
sary for the supply of ramp-handling services is
often higher with multiple handlers than with a
monopoly (and that more parking space is
accordingly needed to park such equipment).

The need for additional equipment is linked to
diseconomies of scale and of scope. The total
amount of ground-handling equipment is closely
related to the volume of traffic at the peak. In
monopoly conditions, the size of equipment is
determined by the requirements at the airport peak.
Conversely, the size of equipment under compet-
itive conditions is determined by the sum of each
handler’s equipment, which is determined by the
respective requirements at each handler’s peak.
Clearly, the handlers’ peaks do not necessarily
coincide with the airport peak and the resulting
total number of equipment items will be higher. In
other words, competition leads to structural ‘over
equipment’ which results into additional parking
space requirements.

In addition, FAG has argued that the admission of
self-handling and/or further third-party handlers
would lead to a reduction in the space available for
parking (in particular due to reduced scope for
using preparation areas as parking space). Ac-
cordingly, reference will be made below where
appropriate to gross additional space requirements
and net additional space requirements, with the
latter taking into account this reduced availability
of space.

(31) FAG has submitted that the admission of self-
handling or of additional ground-handlers on the
ramp is not possible since there is not enough
space to park their equipment. To assess the latter,
it is necessary to estimate the balance between the
parking space requirements (hereinafter ‘space
requirements’) and the area available for parking
(hereinafter ‘space available’).

It is noteworthy that the various reports submitted
to the Commission either come to contradictory
conclusions or, at least, are not fully consistent one
with another. This is not surprising, since these
estimations rely on a number of assumptions (par-
ticularly in terms of client portfolios) which
strongly influence their outcome.

It has accordingly been necessary to take into
account a number of further considerations in ar-
riving at a final view (see legal assessment).

D.2.2. The experts’ reports

D.2.2.1. The experts appointed by FAG

(32) NACO comes to the conclusion that there is not
enough parking space at Frankfurt airport to admit
one or several additional handlers.

NACO estimates that the space available
amounts (1) to some [ . . . ] m2 while the space re-
quirements amount to some [ . . . ] m2 under mono-
poly conditions and to some [ . . . ] m2 if one addi-
tional handler were to be admitted (2).

The calculation of the [ . . . ] m2 of space available
was made on the basis of theoretical availability
according to maps of the area. They result from
[ . . . ] m2 available parking areas, [ . . . ] m2 on prep-
aration areas, [ . . . ] m2 of wheeled storage near
cargo halls and [ . . . ] m2 of buffer area. This figure
also takes into account a reduction of space avai-
lable of some 4 300 m2 (2 697 + 1 630 m2) for
parking which are now used as cargo buffer areas,
following the move of cargo activities to the
south (3).

To calculate the space requirements, NACO es-
timates the total equipment required respectively in
monopoly conditions and in competitive condi-
tions. Then, it calculates the surface occupied by
such equipment. Finally, the total parking space
requirement is calculated by multiplying the latter
surface by two factors (respectively 1,30 and 1,34
for a total of 1,75) in order to take into account the
spare area necessary around the pieces of equip-
ment and the area necessary to manœuvre them.

(1) NACO, presentation at the oral hearing. Former NACO
studies came to other figures ranging from approximately
130 000 m2 to approximately 148 000 m2. NACO also impli-
citly considered that the total space available depends on mar-
ket conditions (i.e. monopoly or competition).

(2) NACO 14. 5. 1997 and presentation at the oral hearing.
(3) NACO 14. 5. 1997, p. 11.
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The figure of space requirement of [ . . . ] m2 takes
into account the fact that, in 1997, Delta reduced
its flights to Frankfurt and is now handled by FAG.
Former Delta slots have been occupied by other
airlines, which NACO assumes to be handled by
FAG. Before Delta’s decision to reduce its flights
and to stop self-handling in 1997, the space re-
quirements were estimated at some [ . . . ] m2.

The amount of space which would be required
under competitive conditions is calculated as the
sum of the space currently required by FAG ([ . . . ]
m2) plus the net additional space requirements of
an additional handler (32 000 m2).

NACO also estimates the space required and av-
ailable in the year 2000. None of the estimations
refers specifically to a situation where FAG and one
or two independent handlers would operate.
However, all the simulations show that, in all cases,
the space balance will worsen by 2 000 to 3 000 m2

in the year 2000.

(33) Fraunhofer assesses the situation which was im-
plicitly recommended by Cranfield University
(FAG plus two handlers in Terminal 2) and comes
to the conclusion that there is not enough space in
Terminal 2.

Fraunhofer adopts the same method as NACO. It
estimates that the space requirements would rise
from some [ . . . ] m2 under monopoly conditions to
some [ . . . ] m2 if two additional handlers were
admitted (1). This additional demand for space is
concentrated in Terminal 2, where the need for
parking areas would rise (2) from some [ . . . ] m2 to
some 29 000 m2 compared to an available area of
some [ . . . ] m2. The resulting space deficit of some
11 000 m2 is to be added to the space deficit of
some 1 000 m2 in the freight area.

In addition, Fraunhofer notes that this deficit in
Terminal 2 will have repercussions in Terminal 1.
The reason is that there is currently a structural
space deficit in Terminal 1 (some 2 000 m2 in the
passenger area plus 6 000 m2 in the freight area)
which has been compensated, until now, by the use
of stands and/or by the use of spare areas in
Terminal 2. Such a compensation would ac-
cordingly no longer be possible.

D.2.2.2. The experts appointed by the Commission

(34) Mr Penwarden comes to the conclusion that the
admission of competition on the ramp is pos-

sible (3). However, since his report dates back to
1995 and since FAG continuously renovates the
airport layout, these conclusions may now prove to
be out of date.

Mr Penwarden does not make an estimate of space
requirements but accepts that they range between
FAG’s estimation (some [ . . . ] m2) and the com-
plainants’ estimation (some 120 000 m2). He
accepts FAG’s figure as the ‘worst case’ and states
that the former would be met by some 285 000 m2

space available.

The 285 000 m2 are calculated as the sum of [ . . . ]
m2 (as estimated by FAG in 1995) plus 25 300 m2

additional parking space (in the following areas:
Cargo centre, Area 22, Commuter ramp, area adja-
cent LCC, grass area south of Cargo and Terminal
2) plus 94 460 m2 on preparation areas. In addition,
Mr Penwarden noted that potential available space
can be found in the US Military mail area (5 000 to
6 000 m2), in the Little League area (20 000 m2) and
in the southern USAF base portion (an extensive
area).

(35) Cranfield University comes to the conclusion that
there is enough space to admit multiple ramp
handling at Frankfurt airport (4).

Cranfield estimates the parking space requirements
under competitive conditions on the ramp at some
104 000 m2. This figure results from a standard
calculation empirically applied by a major UK
airport. The latter is based on the assumption that
parking space requirements correspond to a certain
percentage of the aircraft stand areas (12 % for
narrow-body stands and 22 % for wide-body
stands).

Space available for parking is estimated at 174 000
m2. This area has been calculated on the basis of a
figure supplied by FAG which was adjusted fol-
lowing a visual inspection of the site. The figure of
174 000 m2 results from [ . . . ] m2 of declared
current parking space plus [ . . . ] m2 that will
become available in the near future (area north to
pier A extension, V4 and cargo areas 4, 5 and 6)
minus [ . . . ] m2 that will be needed for the
construction of new facilities.

Cranfield adds that in any case, even if — as was
suggested by FAG and its consultants — a certain
number of stands were to be closed to ‘create’ addi-
tional parking space, such closure would not have

(1) Fraunhofer 27. 6. 1997, p. 41 and Annex 15.
(2) Fraunhofer 27. 6. 1997, pp. 38, 41 and oral presentation, chart

p. 8.
(3) Source: Penwarden report, April 1995.
(4) Source: Cranfield report, June 1997.
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an impact on the overall airport capacity, since the
current capacity constraint is the runway capacity
(experience has shown that the number of stands is
sufficient to meet the demand corresponding to 85
to 90 movements per hour (1)).

Finally, as regards the future, Cranfield is of the
opinion that no dramatic change will occur until
1999 and that any additional space requirement
will be matched inter alia thanks to the reduced
dependence on remote stands.

D.2.3. Commission evaluation of the reports

D.2.3.1. NACO

(36) As regards the calculation of space requirements,
the multiplication factors of 1,30 and 1,34 (totalling
1,75) adopted by NACO have not been explained.

During the hearing, the NACO representative
acknowledged that these factors do not represent
any industrial standard, but have been developed
for the present case instead. No further explanation
was provided other than the fact (communicated by
FAG at a later stage) that these factors result from a
(weighted) average of the factors applicable to each
individual piece of equipment.

As a comparison, NACO noted that Cranfield
University implicitly adopted a lower factor of 1,24,
which is not an industrial standard either. This
shows that these factors are arbitrary anyway.

(37) NACO’s methodology leads automatically to an
overestimation of the space requirements.

Its method is based on the assumption that parking
areas must be designed to park all the equipment
at the same time. In other words, it is assumed that
it happens during the day that all the equipment is
at rest in the parking areas, while all the stands are
occupied by aircraft, none of which is served by a
handler. Clearly, this situation is very unlikely to
occur. The reality is that in the course of the day a
major share of the equipment is either in transit or
is serving the aircraft. This is particularly true in an
airport like Frankfurt, which is busy the whole day
long. The only time where a lot of equipment is at
rest is during the night. However, during the night

equipment could be easily parked on, for example,
unoccupied stands.

(38) NACO also overestimates the impact of competi-
tion (32 000 m2):

— First, NACO’s estimate of the net additional
space required if an additional handler is
admitted as compared to the monopoly situ-
ation (32 000 m2) is not correct. The 32 000 m2

do not represent the net additional space re-
quirements of one additional handler only, but
the net additional space requirements of the
situation whereby both Delta and an inde-
pendent handler operate, as compared to the
monopoly situation (2). The net additional space
requirements attributable to Delta ([ . . . ] m2)
should not be counted together with the net
additional space requirements attributable to
the additional handler, for two reasons. First
because they do not result from the presence of
the independent handler but of Delta; second
because in any case Delta has ceased self-
handling and the space requirements attrib-
utable to the handling of Delta flights are
already comprised in the [ . . . ] m2 required by
FAG. The net additional space requirements of
an independent handler as compared to the
monopoly conditions should accordingly be
some 18 500 m2 =[ . . . ].

It should also be noted that NACO had pre-
viously estimated that where Delta was self-
handling, the presence of a third independent
operator would have resulted in gross additional
space requirements of some [ . . . ] m2 ([ . . . ]
m2) (3).

In the present situation (where FAG is the only
operator, since Delta has ceased its ground-
handling activities), one would accordingly
expect the total space requirements to rise —
all other things being equal — to less than
165 000 m2 ([ . . . ]) and not to NACO’s figure of
[ . . . ] m2 (which is even higher than the hypo-
thesis FAG plus Delta plus a third handler).

— Secondly, even NACO’s original estimation of
gross additional space requirements of [ . . . ] m2

appears to be excessive.

(1) Source: Oral hearing, see report p. 43.

(2) NACO 14. 5. 1997, p. 19 — unless otherwise stated, all the
figures quoted in this paragraph refer to this source.

(3) NACO 27. 10. 1995, pp. 32-33.
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It appears from the various NACO estimations
that the gross additional space occupied by
Delta before it reduced its flights was [ . . . ] m2

(calculated as the total space required where
Delta was self-handling: [ . . . ] m2 minus the
total space required if FAG alone handled the
same number of flights (1): [ . . . ] m2).

Delta handled some 3 % of the aircraft, but this
figure rose to some 13,4 % if measured at its
peak (2) (Delta used to operate between 8 a.m.
and 2 p.m. and did not operate during the after-
noon). These figures compare quite well with
the expected market shares and peaks of a new
entrant handler (respectively 7,8 % and 12,4 %,
where the latter figure is the one that influences
the level of total equipment required).

In view of the above and unless it is assumed
that the new handler would handle all types of
different aircraft (so that the new handler would
have to possess all kinds of equipment), which
is unlikely, the estimate of [ . . . ] m2 seems
excessive.

(39) Finally, it is noted that the situation towards the
end of the century will not significantly differ from
the present one.

D.2.3.2. Fraunhofer

(40) Since Fraunhofer studies rely on the same assump-
tions as NACO’s, the same comments made with
respect to NACO’s methodology apply to Fraun-
hofer.

(41) In addition, Fraunhofer estimates that the presence
of two handlers whose aggregate market share will
range between 30 and 35 % (measured on the basis
of the number of movements or number of passen-
gers handled) would lead to a rise in total equip-
ment required in Terminal 2 of 107 % (measured
on the basis of the surface occupied). This estima-
tion is probably too pessimistic.

Depending on the assumptions made — for
example, if each ground-handler’s peak coincides
with the other ground-handler’s off-peaks — this
increase is physically possible. However, such a
situation is highly unlikely, since, in an open
market, the economic rationale will lead the new

entrants to select their clients in such a way that
they can optimise the use of their equipment (and
hence with limited fluctuation of their activity).

(42) Finally, Fraunhofer’s approach, which calculates the
balance at terminal level (namely two separate
balances for Terminal 1 and Terminal 2), is ques-
tionable. In reality there are no physical barriers
between the two terminal zones. This means that
equipment needed for one terminal can be parked
in the other terminal area (as is currently the case
according to Fraunhofer). Fraunhofer’s approach
accordingly goes into unnecessary detail.

D.2.3.3. Penwarden

(43) In view of the time that has elapsed, the Penwarden
report seems to be out of date and no major
comment is needed. However, the issue raised by
Mr Penwarden with respect to the use of prepara-
tion areas deserves comment.

(44) The extensive use of preparation areas for long-
term parking of equipment — as suggested by Mr
Penwarden — would be problematic at Frankfurt
airport in competitive conditions. The reason is
that the use of preparation areas as parking areas is
relatively easy to organise if the handlers work on
an ‘allocated stand’ basis (which is excluded for
flexibility reasons), but more difficult otherwise.

However, it appears from the flight plan simulation
provided by Fraunhofer (3) that a certain number of
stands are de facto allocated to Lufthansa: [ . . . ]
fully allocated and [ . . . ] almost fully allocated (only
one non-Lufthansa flight in a week). This number
could most probably be increased by the airport
operator without having a major effect on airport
efficiency. This means that (parts of) the prepara-
tion areas corresponding to these stands could be
used as parking area by the company in charge of
handling Lufthansa. This view seems to be shared
by NACO, which includes some preparation areas
among the parking areas.

D.2.3.4. Cranfield University

(45) Cranfield University overestimates the parking
space available.

This is not due to the fact — put forward by FAG
— that Cranfield counted twice the [ . . . ] m2. The
reason is that, when making the calculation of
space available today plus/minus developments in
the near future, Cranfield should have taken as

(1) NACO 14. 5. 1997, p. 2 — unless otherwise stated, all the
figures quoted in this paragraph refer to this source.

(2) NACO 27. 10. 1995, p. 7. (3) Fraunhofer 27 June 1997, last Annex.
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basis the figure quoted by FAG (1) of [ . . . ] m2

instead of the figure calculated by NACO of [ . . . ]
m2. It is the figure provided by FAG that best
matched the reality at the time when Cranfield
inspected the apron at Frankfurt. The total space
available should accordingly read 164 000 m2.

(46) As regards space requirements, the same criticism
made of NACO at paragraph 36 also applies to
Cranfield, since it does not appear that the calcula-
tion method adopted is recognised as an industrial
standard.

D.3. Traffic density and safety

(47) FAG argued that the admission of competition on
the ramp would lead to an increase in traffic
density. Higher traffic density would result in
greater delays (due to longer travel times on the
apron) and in lower safety (due to a higher number
of accidents).

(48) To support this statement, FAG referred to
computer simulations.

The first simulation submitted by FAG (2)
compared the monopoly situation with a four-
handlers situation. It showed inter alia that the
number of movements (measured at the 20 busiest
crossings) would grow by an average of 18 % (the
variation at each crossing ranging from –13 % to
+40 %).

However, FAG subsequently submitted a second
simulation (3) comparing (FAG+Delta) to
(FAG+Delta+one independent handler), which
concluded that no significant change occurred
from one situation to the other. Further simulations
submitted by FAG did not show any significant
change due to the introduction of competition
either.

(49) The latter tends to confirm Cranfield’s view that,
even if the presence of additional ground handlers
most probably will lead to higher equipment levels,
these higher levels should not lead to higher traffic.
On the contrary a reduction in traffic flows will
most probably occur in the future, thanks to the
expected reduced dependence on remote stands.

(50) Cranfield noted, however, that the admission of an
excessive number of handlers could give rise to a
deterioration in safety. The reason is that safety is

linked to the level of staff training, and that a
handler with too small a market share will tend to
train its staff insufficiently. Cranfield therefore
recommended that a cap on three handlers (FAG
+ 2) be set in order to allow a sufficient market
dimension for everyone.

(51) Cranfield finally noted that particular attention
should be paid to the core of Terminal 1 (namely
the whole of the terminal with the exception of the
link with Terminal 2 and of the north of pier A),
where the roadway system is constrained (and
congested), because of the terminal design. The
presence of a second handler with a small market
share in the portion of Terminal 1 where non-
Lufthansa flights are handled (particularly in the
cul-de-sac formed by the eastern edge of pier B and
pier C) would give rise to equipment movement
which could block the roadway system.

D.4. Minimum connection time (MCT)

(52) MCT is the minimum time which is necessary for a
passenger and his or her luggage to be able to catch
a connecting flight. A short MCT is an important
competitive tool for a transit airport like Frankfurt.

FAG guarantees an MCT of 45 minutes, one of the
shortest MCTs in Europe. The automatic luggage
conveyor system plays a central role in this context,
since it is able to convey one item of luggage from
one end of the airport to the other end in 20
minutes.

(53) FAG argued that the introduction of competition
will adversely affect the MCT. In FAG’s view, the
independent handlers would not be able to transfer
the passengers and their luggage as quickly as FAG.

II. LEGAL ASSESSMENT

A. THE MARKETS AND THE DOMINANT POSI-
TION

(54) There are two markets involved in this Decision.
First, the market for the provision of airport facil-
ities for the landing and take-off of aircraft in the
Frankfurt area (namely Frankfurt airport), on which
FAG abuses its dominant position. Second, the
market for the provision of ramp-handling services
within Frankfurt airport on which the effects of
such abuses are observed.

(1) FAG letter of 16 May 1997.
(2) NACO 18. 6. 1994, p. 50.
(3) NACO 17. 2. 1995, p. 44.
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A.1. The market for the provision of airport
facilities at Frankfurt airport

A.1.1. Market definition

(55) The relevant service market is the provision of
airport facilities, which allow the aircraft to land
and take off. These facilities are supplied by the
airports operators, who charge fees in return.

(56) The relevant geographic market is Frankfurt
airport.

— An airline wishing to provide a point-to-point
air transport service to or from a specific city or
a region — here the city of Frankfurt and its
surrounding catchment area — cannot choose
between different airports into which or from
which to operate the service in question. There
are no other international airports in the near
vicinity of Frankfurt which could be considered
substitutable for the provision of point-to-point
air transport services to and from Frankfurt and
its surrounding region. Beyond a certain
distance, airports cannot realistically be con-
sidered to be substitutable in so far as point-to-
point traffic is concerned. This is the case with
the international airports closest to Frankfurt
(Amsterdam-Schiphol and Zurich), which are
located more than 300 km away,

— Competition between airports is significant
only in so far as an airport constitutes a hub, i.e.
a transfer point for connecting flights. FAG has
pointed to its importance as a hub airport,
stating that [ . . . ] % of all passengers at Frank-
furt airport are transfer passengers.

In that context, a competitive relationship exists
between a number of large European airports
for part of the overall traffic, i.e. non-direct
traffic using an airport as a transfer point.

However, connecting traffic does not account
for the total traffic at an airport, and the ma-
jority of such traffic will be traffic for which the
airport in question is relevant as point of origin
or point of destination. This is also the case for
Frankfurt airport, considering that — on the
basis of the above figure provided by FAG —
roughly [ . . . ] % of passengers at the airport are
point-to-point passengers,

— Furthermore, the Commission considers that
even with regard to non-direct traffic where a

particular airport is used as a hub, the degree of
substitutability is nevertheless limited to a small
part of the total traffic at that airport. A larger
degree of substitutability will exist for non-
European airlines than for European airlines,
because the latter will tend to establish their
hub in their country of origin. It appears for
instance unlikely that Lufthansa would establish
its hub outside Germany since this carrier’s
network naturally includes several domestic
routes, and there appears to be no suitable alter-
native German airport to host the Lufthansa
hub (at least in the short term).

Taking into account the fact that more than
60 % of all transfer passengers at Frankfurt
airport are Lufthansa passengers, the substitut-
ability between Frankfurt and other large Euro-
pean airports can be estimated at roughly 15 to
20 % of total passengers at Frankfurt airport.

A.1.2 Substantial part of the common market

(57) Frankfurt airport constitutes a substantial part of
the common market.

It has been accepted by the Court of Justice in its
ruling of 10 December 1991 in Case C-179/90,
Port of Genoa (1) that the market for the organiza-
tion of port activities relating to ordinary freight in
the port of Genoa and the carrying-out of such
activities could be considered to be a substantial
part of the common market. In that ruling the
Court took particular account of the volume of
traffic in the port and its importance in relation to
the overall volume of imports and exports by sea to
and from Italy, the Member State concerned.

(58) Frankfurt airport may be considered to constitute a
substantial part of the common market. It is the
largest international airport in Germany, account-
ing for the largest volume of traffic in terms of
passengers, freight or commercial aircraft move-
ments (see paragraph 2).

A.1.3. The dominant position

(59) On the basis of the relevant German legislation,
FAG holds a monopoly for the operation of Frank-
furt airport as a facility for the landing and take-off
of aircraft.

(1) [1991] ECR I-5889.
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The Court of Justice has held, in Case 311/84
Télémarketing of 3 October 1985 (1), that Article 86
applies to an undertaking holding a dominant posi-
tion on a particular market, even where that posi-
tion is due not to the activity of the undertaking
itself, but to the fact that by reason of provisions
laid down by law there can be no competition or
only very limited competition on that market.

A.1.4. Conclusion

(60) FAG holds a monopoly on the market for the
provision of airport facilities for the landing and
take-off of aircraft at Frankfurt Airport. It holds a
dominant position within a substantial part of the
common market.

In its reply to the statement of objections, FAG
agreed that it holds a dominant position on the
market for the provision of airport infrastructure
and that Frankfurt airport on the one hand consti-
tutes the relevant geographic market and on the
other is a substantial part of the common market.

A.2. The market for the provision of ground-
handling services at Frankfurt airport

A.2.1. Market definition

(61) For the purposes of this Decision, the other service
market under examination is the market for the
provision of the ramp-handling services provided
by FAG, namely the ramp-handling services listed
in paragraph 20, excluding fuelling and catering
services.

(62) Since ramp-handling services include various ac-
tivities (see above), they do not form a homoge-
neous whole. The services concerned, although all
taking place on the ramp, require, as a general rule,
a distinct technical and operational know-how and
respond to different demands. It is therefore not
out of the question that each service could be
regarded as a separate service market.

However, the scope of this Decision covers all the
services provided by FAG on an exclusive basis,
and the fact of considering these services as a single
market does not affect the assessment of the abuse
of a dominant position. Accordingly, reference will
be made to ‘ramp-handling services’ as a whole.

(63) The vast majority of ramp-handling services has to
be provided on the occasion of each stopover of an
aircraft at an airport and therefore cannot be shifted
to another airport. Certain exceptions may,
however, be imagined: for example, it may not be
necessary in the case of two consecutive short-haul
flights to have water and/or toilet services provided
at the stop-over airport. However, this appears to be
a very limited exception only, and the choice will
in all likelihood also be influenced by other factors,
such as, for instance, the flight schedule of the
airline in question, in itself influenced by the avail-
ability of particular slots at a particular airport. It
follows therefrom that there is not sufficient substi-
tutability as regards the market for the provision of
ramp-handling services, and the relevant geo-
graphic market to be considered in this respect is
therefore Frankfurt airport.

A.2.2. Provision of ramp-handling services as a
separate market

(64) FAG has argued that the delineation of two sep-
arate markets is incorrect. In its view, the provision
of airport facilities for landing and take-off of
aircraft cannot be separated from the provision of
ramp-handling services, since the one comple-
ments the other. Both services would accordingly
constitute a single market.

(65) The substitutability test supports the thesis that the
provision of ramp-handling services and the provi-
sion of airport facilities for the landing and take-off
of aircraft constitute two separate (neighbouring)
markets.

— As regards the demand side (the air carriers),
there is no possibility of substitution between
the two services and consequently no cross-
price elasticity of demand between them. From
their viewpoint, the services relating to the
provision of facilities for the landing and take-
off of aircraft are distinct from and not inter-
changeable with ramp-handling services.

This view is further supported by the fact that
the airport customers (the airlines) do not pay a
lump sum for the whole of the services received
but are charged two separate charges (landing
fees and ground-handling charges). In addition,
FAG has recently introduced a new charging
system, whereby the airlines may select the
services they want to receive and are charged
accordingly.(1) [1991]ECR 3261.
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As was correctly pointed out by FAG, the
reason for non-substitutability is that the provi-
sion of landing and take-off facilities and the
provision of ramp-handling services are two
complementary or ancillary functions. However,
their degree of complementarity is not such
that these services have to be purchased from
the same supplier,

— As regards the supply side, it appears that the
markets for the provision of airport landing and
take-off facilities and for the provision of ramp-
handling services are significantly different in
this respect. The provision of airport facilities
for the landing and take-off of aircraft often
presents the characteristics of a natural mono-
poly (due to lack of supply-side substitutability).
Conversely, competition is possible as regards
the provision of ramp-handling services,
provided that alternative suppliers are allowed
on the ramp.

Indeed, ramp-handling services may be but do
not necessarily have to be provided by the
airport operator as provider of the facilities.
They can also be provided by others, namely
airlines or independent operators, as happens in
several other European airports.

In that respect the ICAO Airport Economics
Manual (Document 9562 — First Edition 1991,
Annex 1), describes in chapter 2, point 2.11, the
scope of the services and areas for which an
airport operator is to be responsible as normally
including: ‘most or all of the following: aircraft
movement areas, passenger Terminal facilities,
cargo facilities, aircraft parking areas, hangar
facilities, air traffic control including commun-
ications, and sometimes, meteorological
services’. The provision of ground-handling
services is not mentioned in this list.

However, the Commission accepts that the auto-
matic conveyor system for sorting and transporting
the baggage is an efficient tool which allows
optimal use of the infrastructure. It is unlikely that
alternative suppliers would be able to offer efficient
alternative means of conveying baggage from the
Terminal to the ramp and vice versa. FAG’s mono-
poly in this area is accordingly not challenged.

(66) FAG argued that the complementarity of the provi-
sion of ramp-handling services with respect to the
provision of airport facilities for the landing and
take-off of aircraft is evidence against the existence
of two separate markets and that the fact that inde-

pendent handlers supply ramp-handling services in
other airports cannot be used as evidence in this
context.

(67) FAG’s arguments fail in both aspects.

The Court of First Instance has already given a
ruling in a similar case, taking a different view
from that adopted by FAG. This was the judgment
in Case T-30/89 Hilti of 12 December 1991 (1).
That case related to the market for fastening
systems used in the building industry. One of the
questions examined by the Court was whether the
market for nails was separate from that for nail
guns, particularly as the products are comple-
mentary and as the manufacture of nail guns is
protected by patents.

The Court held that ‘with particular regard to ( . . . )
nails ( . . . ), it is common ground that since the
1960s there have independent producers ( . . . )
making nails intended for use in nail guns. Some
of those producers are specialized and produce only
nails, and indeed some make only nails specifically
designed for Hilti tools. That fact in itself is sound
evidence that there is a specific market for Hilti-
compatible nails.’

(68) Finally, it should be noted that FAG’s position in
this case is not consistent with FAG’s own view of
its business, as described in the company’s 1995
annual report. According to the latter, FAG’s rev-
enues stem from four business segments: ground-
handling services (which account for 37,7 % of
total business), airport fees (30,8 %), rental and
concessions (20,2 %) and others. More specifically,
it is stated at p. 30 that ‘FAG’s main business pillar
is ground — handling services. These comprise
airside services-i.e. handling activities on the ramp
— and landside services.’

It is therefore plain that, in FAG’s view too,
handling services represent a market separate from
the market for the provision of airport facilities for
landing and take-off of aircraft.

A.2.3. The dominant position

(69) As sole supplier of the services concerned, FAG
holds a dominant position on the market for the
provision of ramp-handling services at Frankfurt
airport. Potential alternative suppliers are not in a
position to assail FAG’s monopoly as long as the
airport operator continues to deny them access to
the ramp where these services have to take place.

(1) [1991] ECR II-1439, at paragraphs 65 to 69.
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B. ABUSE OF A DOMINANT POSITION

B.1. Description of the abuse

(70) FAG holds a dominant position on the market for
the provision of airport facilities for the landing
and take-off of aircraft. The provision of ramp-
handling services is complementary or ancillary in
that respect and constitutes a neighbouring but
separate market (see above).

(71) In its Télémarketing case (1), the Court of Justice
ruled that ‘an abuse within the meaning of Article
86 of the EC Treaty is committed where, without
any objective necessity, an undertaking holding a
dominant position on a particular market reserves
to itself or to an undertaking belonging to the same
group an ancillary activity which might be carried
out by another undertaking as part of its activities
on a neighbouring but separate market, with the
possibility of eliminating all competition from such
undertaking’.

Similarly, the Court has consistently held — for
example, in its judgments of 31 December 1991 in
Case-C-18/88 RTT v GB-INNO-BM (2) and 17
November 1992 in Joined Cases C-271/90,
C-281/90 and C-289/90 Spain v Commission (3)
that the extension of a monopoly in a given market
to a neighbouring market, without any objective
justification, is prohibited as such by Article 86, or
by Article 90(1) in conjunction with Article 86,
where that extension results from a measure
adopted by a State.

(72) FAG has made use of its power as exclusive
provider of airport facilities to deny potential
competitors (in the market for the provision of
ramp-handling services) access to the ramp. FAG
has thereby prevented potential suppliers of ramp-
handling services from entering the market for the
provision of those services. This applies both with
regard to airlines and to independent suppliers.
FAG has thereby monopolised the market for the
provision of ramp-handling services. In deciding to
retain for itself the market for ramp-handling
services at Frankfurt airport, FAG has extended its
dominant position on the market for the provision
of airport landing and take-off facilities to the

neighbouring but separate market for ramp-
handling services.

FAG has furthermore made use of its power as
exclusive provider of airport facilities to deny
airlines the right to self-handle. FAG has thereby
obliged the users of its airport facilities also to
purchase from it the ramp-handling services that
they need.

(73) In the absence of objective necessity (see below),
such behaviour infringes Article 86 of the Treaty.

B.2. Objective justification

(74) FAG seeks to justify the extension of its dominant
position to ramp handling by four main arguments:
congestion of the airport, property right, organisa-
tional right and historical right.

B.2.1. Space and capacity constraints

B.2.1.1. FAG’s argument

(75) FAG argued during the proceedings that its refusal
to authorise self-handling and independent ramp-
handlers was objectively justified by the lack of
space at the airport: on the one hand, because there
was not enough parking space for the various
suppliers’ items of equipment and, on the other,
because traffic density would become too great as a
result of the inadequate runway system, which
would have repercussions on safety and Minimum
Connection Time (MCT).

(76) FAG’s argument is not well-founded. In the first
place (see paragraphs 77 to 85), that is so because
the experts’ technical reports show that the
constraints on space at Frankfurt are not such as to
make it impossible to authorise self-handling or
the admission of independent ramp-handlers (with
the exception, however, of the cul-de-sac which
forms the eastern part of Terminal 1, where the
presence of several service providers could create
traffic congestion). Secondly (see paragraph 86 ff), it
is so because, even supposing that such constraints
do exist, they would not be insurmountable.

B.2.1.2. Technical assessment of the arguments put
forward by FAG

(77) It appears from the various reports submitted that
the arguments put forward by FAG are not substan-
tiated to such an extent as to justify FAG’s mono-
poly on the ramp.

(1) [1985] ECR 3261.
(2) [1991] ECR I-5941, at paragraph 24.
(3) [1992] ECR I-5833, at paragraph 36.
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— in particular, there is enough equipment
parking space on the apron at Frankfurt airport
to admit competition in the provision of ramp-
handling services; and safety and MCT will not
be affected by the introduction of competition
on the ramp,

— however, the core of Terminal 1 is congested
and likely to remain so. Admission of competi-
tion in this area (or part of this area) could
prove problematic. In addition, physical
constraints may hinder the coexistence of
‘extensive’ self-handling and independent third-
party handling.

(a) Parking space for the equipment

(78) The estimates of the balance between space av-
ailable and space requirements in the event that
self-handling and/or competition is admitted at
Frankfurt airport depends heavily on the assump-
tions made by the experts (particularly in terms of
client distribution among the handlers) and on the
period during which the evaluations were done
(owing to the continuous works being carried out
on the apron). It is therefore not surprising that the
various reports submitted to the Commission
provide estimates which are very different from one
another.

In practice, however, it appears that the various
estimates are comprised within the following
ranges:

— space requirements would range (after correc-
tion of calculation failures) between 104 000
m2 (1) and [ . . . ] m2 (with one additional
handler) (2) or [ . . . ] m2 (with two additional
handlers) (3),

— space available for parking equipment would
range (after correction of calculation errors)
between [ . . . ] m2 (4) and 164 000 m2 (5).

(79) This implies that, in the worst case (that is, using
the figures put forward by NACO), the space av-
ailable would allow the parking of 90 % of all the
equipment present at Frankfurt airport if one addi-
tional handler were admitted ([ . . . ]). This coverage
is far more than sufficient, since it is very unlikely
that during the day there is any period when less

that 10 % of the equipment is being used to
handle aircraft or passengers, in an airport where
according to the airport operator there are no off-
peak periods.

In addition, it appears from paragraphs 36 to 46
that in reality space requirements are much lower
and that space available is higher than in this worst
case. NACO estimates are based on the assumption
that the additional gross space requirements of an
independent handler would amount to some [ . . . ]
m2 ( [ . . . ] ) (6) whereas Delta’s additional gross space
requirements amounted to some [ . . . ] m2

( [ . . . ] ) (7) before its flights were reduced. This
divergence between the impact of Delta and that of
an independent handler is surprising for two
reasons. First, because the independent handler’s
and Delta’s respective market shares at their res-
pective peaks are quite similar (respectively 12,4 %
and 13,4 %) as estimated by NACO) and because
the overall level of space required is linked to the
market share at the peak. Secondly, because
whereas Delta did not operate during the afternoon
(so that it had to park all its equipment at the same
time) an independent handler would operate during
the whole day (which implies that some of its
equipment would not need to be parked). Cons-
equently, such handler’s gross parking require-
ments should — all other things being equal — be
lower than Delta’s.

(80) This technical assessment is further sustained by
the following empirical evidence:

— First, the withdrawal of Delta from the self-
handling business frees sufficient space to allow
the admission of at least one independent
handler.

Delta airlines exercised its right to self-handling
until mid-1997. Delta’s equipment was suffi-
cient to handle 13 flights per hour (compared
to FAG equipment which is sufficient to
handle 75 flights per hour (8)). Unlike FAG’s
equipment, the whole of Delta’s handling
equipment had to be parked during the after-
noon when Delta was not operating.

Delta has now stopped self-handling. As a
result, an independent handler could be
admitted, because of the three following con-
siderations. First, the space Delta occupied(1) Estimate by Cranfield, ref. paragraphs 34 and 35.

(2) Estimate by NACO 5 correction, ref. paragraphs 36 to 39.
(3) Estimate by Fraunhofer, ref. paragraphs 32 and 33.
(4) Estimate by NACO, ref. paragraphs 32 and 33.
(5) Estimate by Cranfield 5 correction, ref. paragraphs 45 and

46.

(6) NACO 27. 10. 1995 pp. 32-33.
(7) NACO 14. 5. 1997, p. 2.
(8) NACO 27. 10. 1995, p. 5.
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could be utilised to admit an independent
handler. Secondly, the latter would use the
space available in a more efficient way (since an
independent handler would not operate only
from 8 a.m. to 2 p.m. but throughout the day).
Thirdly, the presence of this handler will
reduce FAG’s handling business and will subse-
quently lead to a reduction of the space
required by FAG to park its own equipment.

This evaluation is not contradicted by the fact
that Delta’s equipment served only specific
planes and not wide-body aircraft such as
B747s,

— Secondly, the limiting factor at Frankfurt
airport is the runway capacity and not the stand
capacity (it is rather the number of gate stands
as opposed to remote stands that may constitute
a problem) (1). This evidence is supported inter
alia by the fact that remote stands are not fully
utilised during the day, even at peak hours (as
an example, Fraunhofer’s flight plan simulation
show that stands V167 to V173 are utilised less
than once a week). This means that closing a
certain number of stands (which would provide
additional parking space) would not lead to a
reduction in airport capacity,

— Thirdly, the supposed lack of space invoked by
FAG could easily have been overcome if FAG
had taken into account the need for space to
park handling equipment when it re-designed
the airport layout and had allocated some of the
space that recently became available (Little
League area, USAF area, etc.) to parking areas
(see below),

— Finally, one should take note that, when both
FAG and Delta were providing ramp-handling
services, the airport was operational and main-
tained its high standards of quality despite the
fact that the balance of space available versus
space required showed a deficit (of [ . . . ] m2

according to the latest NACO report (2)). This
demonstrates the fact that a negative balance
does not necessarily mean that a certain situ-
ation is not possible. Accordingly, the ‘mathem-
atical’ approach proposed by FAG to support its

statement that space constraints justify the
monopoly is not necessarily the most accurate
one.

(81) It therefore appears that FAG’s monopoly on the
ramp cannot be justified by a lack of equipment
parking areas.

(b) Traffic density

(82) The studies submitted by the experts appointed by
the Commission concluded that:

— the admission of competition on the ramp will
not result in a significant increase in the level
of traffic,

— the presence of a second handler with a small
market share in the core of Terminal 1 may
lead to congestion problems,

— the reduced dependence on remote stands will
result in a reduction of traffic.

It therefore appears that neither traffic density nor
the safety level would be appreciably affected by
the admission of self-handling or competition on
the ramp in most of the airport.

(83) The situation is different as regards the core of
Terminal 1, where it appears that the presence of
more than one handler in each of the two culs de
sac might result in major problems. However, the
latter should not be interpreted as a justification for
FAG’s monopoly in the whole of that Terminal,
but only as a justification of FAG’s monopoly in
the area lying between Stands B42 and C15.

Deutsche Lufthansa has been allocated to the
western part of Terminal 1 (that is to say, all the
remote stands of Terminal 1, Pier A and the
Western edge of Pier B) on an almost exclusive
basis. According to the flight plan simulation
submitted by FAG (3), [ . . . ] % of the movements in
that area are attributable to Lufthansa and Condor,
while other airlines account for [ . . . ] weekly move-
ments only (approximately one movement every
three days on each stand in this area). Conversely,
Lufthansa flights outside his area are very limited,
with the exception of stand B2, which is almost
fully allocated to Lufthansa.

(1) Source: Cranfield report, June 1997, p. 15.
(2) NACO 14. 5. 1997, p. 2. (3) Fraunhofer 27 June 1997, last Annex.
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This means that in this area essentially only one
handler would operate in any case (be it FAG, an
independent handler or Lufthansa as a selfhandler).
Accordingly, there are no technical obstacles for
Lufthansa to be handled by a different handler than
the one operating in the Eastern part of Terminal
1.

(c) MCT

(84) The MCT will not be affected by the admission of
competition on the ramp.

First, as described above, the traffic density will not
be affected by competition (and therefore will not
affect the passengers’ and luggage travel time on
the apron).

Secondly, as regards luggage, the automatic
conveyor system will continue to play its central
role in achieving the MCT. The independent
handlers and self-handlers should have access to
this central infrastructure, as is the case in several
other European airports. The presence of competi-
tion on the ramp will not affect the efficiency of
the conveyor system, in particular having regard to
the fact that the loading and unloading of the
system will remain in FAG’s hands.

Thirdly, MCT at Frankfurt airport is primarily
dictated by the time required by the passenger to
move from one gate to the other. The MCT is easy
to achieve when a passenger transits within the
same terminal, but is more difficult to achieve
when the passenger arrives at a remote stand, and
has to change terminal. This consideration is
clearly independent from the number of handlers
on the ramp.

(d) Self-handling

(85) Self-handling may have a cost in terms of space
requirements. This is particularly true when the
self-handling airline flights are not evenly dis-
tributed throughout the day. It is therefore con-
ceivable that FAG may limit the right to self-
handle when it can be proved that such a self-han-
dler would render it impossible to admit an inde-
pendent third-party handler. This does not,
however, mean that FAG would be justified in
prohibiting self-handling extensively, but that each
situation should be assessed on a case-by-case basis.

B.2.1.3. Legal assessment of the arguments put
forward by FAG

(86) In addition to not being borne out by the facts, the
arguments put forward by FAG to justify its mono-
poly (namely the impossibility of admitting com-
petitors to the ramp because of the lack of space)
are not such as to constitute an objective justifica-
tion within the meaning of the Court’s judgments,
since there are solutions which would allow any
lack of space to be overcome.

(87) FAG has maintained that its refusal to authorise
self-handling and to admit independent handlers
was justified by the lack of space at the airport.
However, as FAG itself admits, this constraint
(supposing it to be real) is not insurmountable.
Following the communication of the statement of
objections in 1994, FAG, which had been informed
of the fact that its monopoly could infringe Article
86 of the Treaty, should therefore have taken
appropriate measures to solve the problems asso-
ciated with the lack of space at the airport, for
example:

— FAG could have carried out adjustments to the
existing infrastructure. This option was put
forward by FAG itself in its reply to the state-
ment of objections (1), but was not put into
effect by FAG, notably because of the cost of
the necessary investment (DM 35 million to
DM 70 million), which would be passed on to
airport users. On the contrary, FAG stated (2)
that the airport had been designed and built
with FAG’s monopoly in mind and it had
continued accordingly when successive adjust-
ments were carried out,

— FAG could have closed a limited number of
stands (2, 3 and 4) in order to obtain the neces-
sary space (see above). This option was not
pursued because, according to FAG, such
closure would have led to the loss of [ . . . ] slots,
to the detriment of airport users,

— More recently, FAG could have avoided re-
ducing the space available for parking by more
than [ . . . ] m2 (over the period 1995-1997), as a
result of adjustment work on the airport, and by
more than [ . . . ] m2, lost through the creation of
buffer zones for cargo, following the relocation
of cargo-handling activities to the south.

(1) Case IV/34.801: FAG’s observations on the Commission’s
statement of objections, p. 44.

(2) Case IV/34.801: FAG’s observations on the Commission’s
statement of objections, p. 21.
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FAG could have allocated to ramp-handling
activities part of the Little League area, which
had recently become available, instead of alloc-
ating it to USAF Mail. Alternatively, FAG could
have given over to handling services part of the
area which is occupied in the freight area,
instead of allocating it to Lufthansa (while the
rest of freight activity moved to the southern
area given up by the USAF).

(88) Thus, FAG’s decision not to authorise self-handling
and not to admit independent handlers is not the
result of an overriding need, but was a matter of
choice of FAG, which did not take the measures
which would have obviated the constraints imposed
by the lack of space of the airport.

B.2.2. Property right

(89) FAG’s decision not to open up a market for the
provision of ramp-handling services is not justified
by the consideration that it is the owner of the
airport and as such is entitled to determine to what
use its property is put.

(90) In its ruling in Case 44/79 Hauer v. Land Rhein-
land-Pfalz of 13 December 1979 (1), the Court of
Justice has acknowledged the existence of a funda-
mental right to property also in the Community
context. However, the Court also declared that it is
guaranteed in the Community legal order in ac-
cordance with the ideas common to the constitu-
tions of the Member States. In this context, the
Court found that in the constitutions of all Member
States it is recognized that the exercice of the right
to property may be restricted in the general interest
and to the extent necessary in that regard.

The competition rules of the EC Treaty may ac-
cordingly be considered to constitute restrictions
on the right of property which correspond to objec-
tives of general interest pursued by the Com-
munity.

(91) In this instance, any potential independent
operator is obliged to encroach (against remunera-
tion) on FAG’s right to property, because of the
lack of alternatives. Ramp-handling services can be
carried out only on the apron itself, since it is not
feasible for aircraft to leave the airport area to
receive such services. Limiting FAG’s right to
property would therefore be neither dispropor-

tionate nor excessive, but simply the result of the
lack of alternatives.

(92) The application of Article 86 of the EC Treaty
would not constitute an excessive and intolerable
interference with the rights of FAG as owner of
Frankfurt airport, violating the very substance of its
right to property: the imposition of an obligation
on FAG to open up the market for the provision of
ramp-handling services does not deprive it of the
property as such, but restricts the exercise of those
rights to what is compatible with the competition
rules of the EC Treaty. It should be noted in par-
ticular that the application of Article 86 would not
prevent FAG from continuing to offer ramp-han-
dling services in competition with other suppliers
of those services. It could also ask ground-handling
operators to make adequate payment for use of the
facilities provided by it in the form of rents, as long
as such amounts were within the limits imposed by
the competition rules.

B.2.3. Organizational right

(93) FAG’s decision not to open up the market for the
provision of ramp-handling services is not justified
by the consideration that it is the airport operator
and as such is entitled to determine how to or-
ganise the activities that take place within the
airport area. The airport must exercise its organisa-
tional rights in accordance with the rules on
competition.

(94) FAG has argued that its decision not to open up
the market for the provision of ramp-handling
services is based on its organisational rights as an
undertaking and its obligation under Article 45
LuftVZO to operate the airport properly and safely
(see paragraph 4). According to FAG, this obliga-
tion consolidates its organisational rights as a duty
to organise the airport in an optimal way. The latter
includes the duty to ensure an efficient organisa-
tion of ground-handling services.

In this context, FAG submitted that ramp handling
consists of services that must be regulated, or-
ganised and controlled by the airport operator. This
does not mean that ramp handling must be
performed by the airport operator. It is sufficient to
point out that the airport operator is in a position
to formulate and dictate the rules with which any
service provider will have to comply and that, in
any event, once Directive 96/67/EC is in force and
effect such rules will be laid down by the com-
petent Member State.(1) [1979] ECR 3727, paragraphs 17 ff.
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(95) FAG also submitted that since ramp handling is a
complementary function to the landing and take-
off of aircraft and subsequently influences the
overall quality of the service provided by the
airport, the airport operator has the obligation to
control these activities. Again, this does not mean
that the airport operator may retain these activities
for itself, since the airport operator has the means
to impose on competitors the rules that they will
be bound to follow.

(96) Finally, FAG argued that its monopoly on ramp-
handling serves the interests of the airport cus-
tomers, since FAG supplies its services on a non-
discriminatory basis. This point is not relevant
since, independently of any consideration regarding
the alleged bias of potential competitors, it is clear
that the opening-up to competition of the market
of ramp-handling services would not prevent FAG
from continuing to supply its services on a non-
discriminatory basis.

B.2.4. Historical rights

(97) FAG has also argued that its monopoly on the
ramp-handling market derives not from any exten-
sion of a dominant position, but from historical
developments.

FAG stresses that its presence as an exclusive
supplier of ground-handling services is not the
result of diversification, but that FAG has been
supplying this type of services since the immediate
post-war period. At that time, Frankfurt airport had
just been rebuilt and, as was the case with all
German airports, ramp-handling was provided only
by the airport itself, since there was nobody else to
do so. According to FAG, the question of access by
potential competitors to the ramp-handling market
arose only when it became apparent that the
market offered attractive economic opportunities
that involved little risk.

(98) This argument cannot in any way justify FAG’s
decision to reserve for itself the market for ramp-
handling servives.

Given the lack of alternative would-be suppliers,
FAG’s monopoly on the ramp-handling services
market was the result of market conditions and was
therefore not illegal. However, an infringement of
Article 86 within the meaning of the Télémarket-
ing judgment (1) arises as soon as FAG’s monopoly
is maintained by a refusal on its part to authorise

self-handling or third-party handling. In that case,
FAG’s monopoly is no longer the result of market
conditions, but is a decision taken by FAG itself (as
an airport operator in a dominant position on the
market for the provision of airport facilities for the
take-off and landing of aircraft) to reserve for itself
the neighbouring market for ramp-handling
services.

The fact that, in contrast to CLT in the Télémar-
keting case, FAG held a dominant position on the
ramp-handling market prior to committing the
infringement cannot be adduced as grounds for
arguing that FAG’s decision to reserve for itself the
market in question by denying ramp access to
potential competitors does not constitute an abuse.
The objective pursued would then not be the
extension of a dominant position, but the protec-
tion of a dominant position by abusive means.

B.3. Article 90(2) of the EC Treaty

(99) FAG maintained, in its reply to the statement of
objections of 10 May 1994, that, in its capacity as
operator of Frankfurt airport, it had been entrusted
with the operation of services of general economic
interest within the meaning of Article 90(2) of the
Treaty. FAG went on to argue that the revenue
generated by ground-handling services are neces-
sary to its financial equilibrium and, hence, neces-
sary for maintaining the provisions of the service of
general economic interest. Such an exception was,
it argued, accepted by the Court in its judgments in
Cases C-320/91 Corbeau of 19 May 1993 (2) and
C-393/92 Almelo of 27 April 1994 (3).

(100) Regarding the scope of Article 90(2) of the Treaty,
the Court held, in its judgment in Case 127/73,
BRT v. SABAM of 21 March 1974 (4), that ‘as
Article 90(2) is a provision which permits, in
certain circumstances, derogation from the rules of
the Treaty, there must be a strict definition of those
undertakings which can take advantage of it’ and
that ‘private undertakings may come under that
provision, but the must be entrusted with the
operation of services of general economic interest
by an act of the public authority’ and that ‘that is
not the position in the case of an undertaking to
which the State has not assigned any task and
which manages private interests’.

(1) [1985] ECR 3261.

(2) [1993] ECR I-2533.
(3) [1994] ECR I-1477.
(4) [1974] ECR 313, at paragraphs 19, 20 and 23.
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Furthermore, the Court has also held in Case 41/83
Italy v. Commission of 20 March 1985 (1) that ‘the
application of Article 90(2) of the Treaty is not left
to the discretion of the Member State which has
entrusted an undertaking with the operation of a
service of general economic interest. Article 90(3)
assigns to the Commission the task of monitoring
such matters, under the supervision of the Court’.

In the light of these considerations, FAG’s argu-
ments do not appear to be well-founded.

(101) The German authorities have not given FAG a
monopoly on ramp-handling services, nor have
they entrusted it with a service task in the general
economic interest as regards the provision of such
services. On the contrary, the Flughafenbenut-
zungsordnung itself provides that the services may
be carried out by entities other than the airport
itself.

As regards the market for the supply of airport fa-
cilities for aircraft take-off and landing, it is evident
from the rules and regulations governing operations
at Frankfurt airport that the German authorities,
which authorised FAG to build and manage the
airport, did not impose on it any public service
obligations that would allow the exceptions
provided for in Article 90(2) of the Treaty to be
pleaded.

FAG cannot therefore argue that its monopoly is
justified by State measures, the exclusion of all
competition on the ramp not being due to the
Member State, but being the result of FAG’s own
decision.

(102) At all events, in its judgment in the Corbeau (2)
case, the Court stated that ‘the exclusion of com-
petition is not justified as regards specific services
dissociable from the service of general interest
which meet special needs ( . . . ) and which call for
certain additional services ( . . . ), in so far as such
specific services, by their nature and the conditions
in which they are offered ( . . . ), do not compromise
the economic equilibrium of the service of general
economic interest performed by the holder of the
exclusive right’.

In this instance, the ramp-handling services are
specific services which are clearly dissociable from
the service consisting of the provision of airport
facilities for aircraft take-off and landing.

In addition, it has not been demonstrated that the
opening-up of the market for ramp-handling
services compromises the economic equilibrium of
FAG. Not only has FAG not provided evidence of
the unavoidability of financial losses resulting from
the opening-up to competition of the ramp-
handling services market, nor that such losses
would be incurred through the loss of FAG’s
monopoly; it is also clear that other airports are
able to achieve financial equilibrium even though
they allow competition on the ramp-handling
services market.

Consequently, the financial-equilibrium argument
put forward by FAG, namely the offsetting of losses
in the landing and take-off facilities sector by
profits in the ground-handling sector, is not rel-
evant in this context.

B.4 The consequences of Directive 96/67/EC

(103) FAG has argued that its refusal to authorise self-
handling and to admit independent ramp-handlers
is justified following the adoption of Directive
96/67/EC and Germany’s decisions of 29
September 1997 to exempt it from the liberalisa-
tion requirements stemming from the Directive.

This argument cannot be accepted.

(104) In the first place, Germany’s decision of 29
September 1997 will not take effect before 20
January 1998 (three months after the date on
which the Commission received the Member
State’s letter). Furthermore, that decision will
become effective only if the Commission does not
oppose it under Article 9(5) of the Directive, as the
German State clearly indicated in its communica-
tion to the Commission (3).

It should be noted in this respect that the Commis-
sion is adopting today a Decision pursuant to
Article 9(5) of Directive 96/67/EC requiring
Germany to amend substantially the scope of its
decision granting an exemption to FAG. In prac-
tice, the scope of Germany’s decision of 29
September 1997 will be restricted (as far as the
analysis under this Decision is concerned) to the
reserving for FAG, until 31 December 2000, of the
market for third-party handling in the eastern cul-
de-sac in Terminal 1.

(1) [1985] ECR 873, at paragraph 30.
(2) [1993] ECR I-2533, at paragraph 19.

(3) ‘die Freistellungsentscheidung wird gegenüber dem Flughafen
Frankfurt wegen der damit verbundenen Rechtsfolgen erst
dann wirksam, wenn die Zustimmung der Kommission vor-
liegt’, notice of the Federal German Government to the Com-
mission, dated 29 September 1997.
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(105) In the second place, Directive 96/67/EC is without
prejudice to the application of the rules laid down
in the Treaty, as is stated in the twenty-eighth
recital of the Directive itself, which stipulates that
the Directive ‘does not affect the application of the
rules of the Treaty’ and that ‘the Commission will
continue to ensure compliance with these rules by
exercising, when necessary, all the powers granted
to it by Article 90 of the Treaty’.

C. EFFECT ON TRADE BETWEEN MEMBER STATES

(106) Ramp-handling services are offered to airlines
operating intra-Community air transport services.
The cost of ramp-handling services is liable to
affect the cost of services for the transport of
passengers and goods and to bring about alterations
in the levels and direction of transport flows in the
Community.

Therefore, the abuse by FAG of its dominant posi-
tion is liable to affect trade between Member States.

(107) FAG has argued that the fact that FAG retains for
itself the provision of ramp-handling services
would affect trade between Member States only to
the extent that the prices charged by it for the
provision of such services were too high. This argu-
ment is not relevant since an effect on inter-State
trade is not dependent on whether prices for the
relevant services are too high or not,

HAS ADOPTED THIS DECISION:

Article 1

Flughafen Frankfurt/Main AG (FAG) has abused its dom-
inant position in breach of Article 86 of the EC Treaty by

denying, without objective justification, potential third-
party handlers access to the ramp and airport users the
right to self-handle, thereby reserving for itself the market
for the provision of ramp-handling services at Frankfurt
airport. This finding does not apply to the eastern part of
Pier B, from Gate B2 to Gate B42, nor to Pier C up to
Gate C15, where FAG’s monopoly is objectively justifi-
able.

Article 2

FAG shall bring the infringement referred to in Article 1
to an end.

For that purpose, FAG shall submit to the Commission
within three months of the notification of this Decision a
precise plan for the reorganisation of the market for the
provision of ramp-handling services at Frankfurt airport
so as to open up market access for air carriers and inde-
pendent providers of ramp-handling services.

Article 3

This Decision is addressed to:

Flughafen Frankfurt/Main AG
Flughafen Frankfurt
D-60547 Frankfurt am Main

Done at Brussels, 14 January 1998.

For the Commission

Karel VAN MIERT

Member of the Commission
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