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II
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COMMISSION

COMMISSION DECISION

of 18 November 1997

relating to proceedings under Council Regulation (EEC) No 4064/89

(Case No IV/M.913 Ð Siemens/Elektrowatt)

(notified under document number C(1997) 3589)

(Only the German text is authentic)

(Text with EEA relevance)

(1999/229/EC)

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to the Agreement on the European
Economic Area, and in particular Article 57 thereof,

Having regard to Council Regulation (EEC)
No 4064/89 of 21 December 1989 on the control of
concentrations between undertakings (1), as last
amended by Regulation (EC) No 1310/97 (2), and in
particular Article 8(2) thereof,

Having regard to the Commission's decision of 28 July
1997 to initiate proceedings in this case,

Having regard to the opinion of the Advisory
Committee on Concentrations (3),

Whereas:

(1) On 24 June 1997 the Commission received,
pursuant to Article 4 of Council Regulation

(EEC) No 4064/89 (the Merger Regulation),
notification of a proposed merger, whereby
Siemens AG (Siemens) intends within the
meaning of Article 3(1)(b) of the Merger
Regulation to acquire control of Elektrowatt AG
(Elektrowatt) through the purchase of shares.

(2) By letter dated 15 July 1997 the Commission
informed the parties of its decision to suspend
implementation of the notified merger under
Articles 7(2) and 18(2) of the Merger Regulation
until a final decision was issued.

(3) After examining the notification, the
Commission has established that the notified
project falls within the scope of the Merger
Regulation and gives rise to serious doubts
about its compatibility with the common market
and the functioning of the EEA Agreement. By
decision dated 28 July 1997, therefore, the
Commission initiated proceedings under
Article 6(1)(c) of the Merger Regulation.

(4) The Advisory Committee discussed the draft of
the present decision on 24 October 1997.

(1) OJ L 395, 30.12.1989, p. 1; corrected version: OJ L
257, 21.9.1990, p. 13.

(2) OJ L 180, 9.7.1997, p. 1.
(3) OJ C 90, 31.3.1999.
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I. THE PARTIES

(5) Siemens is active in many areas. Its operations
are basically in the fields of energy production,
transmission and distribution, systems
engineering, propulsion, circuit and installation
engineering, automating engineering, public
communications networks, private
communications systems, protective engineering,
traffic engineering, automotive engineering,
medical engineering, semi-conductors, passive
construction components and pipes and tubes,
electromechanical components, information
technology and lighting technology.

(6) Elektrowatt is a Swiss holding company which,
via subsidiaries in Switzerland and Germany, is
active in electricity generation and supply,
building technology, security engineering,
telephone installations and general building
operations, property management, and
engineering services in various fields.

(7) The activities of Elektrowatt which will be taken
over by Siemens are:

Ð commercial building control (essentially
through Landis & Gyr/Landis & Staefa),

Ð security engineering (through Cerberus),

Ð engineering and general operations for
building and property management,

Ð services, systems, installations and equipment
for energy supply companies,

Ð products, systems and services for telephone
installations operators (particularly card- and
coin-operated phone booths), and

Ð visual security devices.

Elektrowatt's activities in the fields of electricity
supply and (inter)connection will be sold to
firms other than Siemens.

II. MERGER

(8) Siemens intends to purchase the Elektrowatt
shares held by the CreÂdit Suisse Group (CSG),
Zurich. Elektrowatt's electricity supply and
(inter)connection activities will be split off
beforehand and transferred to its subsidiary
Watt AG. They will be acquired by a
consortium of German and Swiss energy

suppliers. CSG currently owns 44,9% of
Elektrowatt; the other shares are widely
dispersed. Before its shares are sold to Siemens,
CSG will make the general-public shareholders a
public offer for all Elektrowatt shares.

(9) The merger is caught by Article 3(1)(b) of the
Merger Regulation, since Siemens is acquiring
sole control over Elektrowatt. This is still the
case if the public offer to acquire further
Elektrowatt shares through CSG is completely
unsuccessful and Siemens can only purchase the
44,9% of Elektrowatt already belonging to
CSG. Ownership of these shares gave CSG, via
a secure majority at the general meeting, de
facto sole control of Elektrowatt, since
attendance at the general meeting in the last
four years was clearly less than 70% on each
occasion and the other shares are widely
dispersed.

III. EU-WIDE SIGNIFICANCE

(10) Together, Siemens and Elektrowatt have an
aggregate worldwide turnover of more than
ECU 5 billion (Siemens ECU 49,98 billion and
Elektrowatt ECU 4,58 billion). Each of them
has an aggregate EU-wide turnover of more than
ECU 250 million (Siemens ECU 30,325 billion
and Elektrowatt ECU 2,27 billion). Neither
Siemens nor Elektrowatt achieves more than
two thirds of its aggregate EU-wide turnover
within one and the same Member State. The
project therefore has EU-wide significance but
does not constitute a case of cooperation under
the EEA Agreement.

IV. ASSESSMENT PURSUANT TO ARTICLE 2 OF
THE MERGER REGULATION

A. RELEVANT PRODUCT MARKETS

(11) The operations of Siemens and Elektrowatt
overlap and are divided by the parties into the
following areas of activity:

Ð commercial building control,

Ð building security technology (fire alarms,
intrusion protection, and other security
systems),
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Ð network control technology,

Ð energy meters, energy management systems,
ripple control transmitters and receivers,

Ð payphones (coin- and card-operated
telephones).

(12) The procedure was initiated on account of
possible competition problems in the fields of
fire alarms, electricity and heat meters, ripple
control transmitters and receivers, and
payphones.

1. Commercial building control

(13) By commercial building control is meant the
measuring, control, regulation and management
of heat, ventilation, air-conditioning and other
technical installations, such as building systems,
in commercial buildings. Commercial building
control, therefore, includes electronic and
electronic data-processing systems and their
components (excluding the heating, ventilation
and air-conditioning equipment itself) which are
used for the economic and energy-efficient
control and regulation of the operational
installations in commercial buildings, including
the preparation and commissioning of such
building management systems and showing
operators how to use them.

(14) A distinction should be made between the
market for building management systems as
such, the markets for equipment and
components (hardware) needed for such
systems, and the market for servicing the
systems (4).

(a) Equipment and components for building
management systems

(15) Equipment and components for building
management systems can be divided into
different groups of appliances and components
that are not interchangeable, for example cables,
valves and valve mechanisms. These markets are
upstream of that for building management
systems per se, since hardware is a primary
product for the suppliers of such systems. In the
markets for equipment and components for
building management systems, only Elektrowatt

is active on a significant scale. For all practical
purposes, Siemens does not supply equipment
and components outside its own building
management systems. No further discussion is
needed, therefore, of the markets for equipment
and components for building management
systems.

(b) Building management systems

(16) The market for building management systems as
such covers the development and manufacture
of systems for the control and regulation of
heating, ventilation and air-conditioning
(HVAC) in commercial buildings, their
commissioning and showing operators how to
use them. Building management systems are
developed and supplied on a customised basis in
the light of the particular requirements of each
case. Supply to final customers and
commissioning are carried out either by the
product manufacturer itself or its
subsidiaries/branches, or through wholesalers
and undertakings in the HVAC sector. The
following client segments can be differentiated:
office buildings, hospitals, universities and
schools, specialised industries and hotels. In
purely residential buildings, however, complex
building management systems are not normally
used.

(c) Servicing of building management systems

(17) Downstream of the market for building
management systems is the market for servicing
such systems. This covers the maintenance,
repair, replacement, modernisation, operational
control and debugging of the building's
installations. System manufacturers or
companies working for them supply servicing
for their �own' building management systems,
especially as part of the guarantee for newly
installed systems. �Other people's' building
management systems are also serviced by
competitors, however. Customers conclude
contracts with suppliers for all these services.
The market for servicing building management
systems therefore covers all the said services.

2. Building security technology

(18) Building security technology covers fire alarm
and intrusion protection (burglar alarm)
systems, access control and other security
systems. Building security technology
installations are used primarily in office and
industrial buildings, hospitals and hotels. In this

(4) See the Commission Decision of 12 February 1996 in
Case No IV/M.692 Ð Elektrowatt/Landis & Gyr (OJ
C 69, 7.3.1996, p. 3). The delineation of the market
made in that Decision was confirmed to the greatest
possible extent in the course of the investigations in this
case both by the parties and by their competitors.
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field, too, a distinction must be made between
the market for equipment and components, the
market for systems and installations as such,
and the market for servicing.

(a) Equipment and components for building
security technology

(19) Only Elektrowatt is significantly active on the
markets for building security technology
equipment and components. Siemens basically
manufactures such equipment and components
only for its own use (it also sells to third parties,
but on a small scale and only in Germany). The
aggregate market shares of Siemens and
Elektrowatt/Cerberus in Germany are less than
15%, however. In the other Member States and
throughout the EEA, Elektrowatt's market
shares for equipment and components are less
than 25%; market share aggregation does not
apply. No further discussion is needed therfore
of the markets for equipment and components
for building security systems.

(b) Building security installations: fire
protection installations, intrusion protection
and other building security insallations

(20) The market for building security
installations/systems as such covers modification
of the plant in accordance with the specific
requirements of each customer, fitting and
commissioning, and showing operators how to
use the installations/systems. The Commission
has ascertained that fire alarm installations form
a separate product market to intrusion
protection and other systems. Such installations
serve different purposes in each case and are not
interchangeable from the customers' point of
view. In contrast to other building security
installations, fire protection installations are
frequently required by law and/or insurance
companies. The sensors they use (ionisation,
optical, thermal) are different to those in, say,
intrusion protection installations (sound,
ultrasound, infrared, radar). There are also
customers who only, or primarily, require
straightforward fire protection systems, for
example hospitals or small commercial
establishments.

(21) There is admittedly a tendency for fire alarm
systems to be integrated with other building
security installations. In particular, relatively
large firms and government offices, etc.
generally require intrusion protection and access

control as well as fire protection, and the
different systems must work together as
smoothly as possible. To achieve this, however,
it does not seem necessary for fire alarm and
other safety installations to be purchased from
the same source, since (part) installations from
different manufacturers can be used together.
Customer preferences are not clear: some
customers prefer to buy all their security
technology from the same manufacturer, while
others attach importance to buying from several
suppliers. In any event, large suppliers are able
to deliver fire protection, intrusion protection
and other building security installations. Despite
the tendency towards integration, separate
product markets for fire protection installations
on the one hand and for intrusion protection
and other security installations on the other
should be assumed.

(c) Servicing building security installations

(22) It could not be clearly established whether the
servicing of fire alarm installations and intrusion
protection and other security systems forms an
independent product market or is to be classed
with the systems market. Servicing includes
the maintenance, repair, replacement,
modernisation, performance monitoring and
debugging of the security installations. Often,
the maintenance of building security
installations is carried out by the manufacturer.
The customer often prefers this, since the
reliable, bug-free operation of the installation
and the fastest possible debugging are extremely
relevant for security. However, there are also
other (smaller) firms which carry out
maintenance services. The question whether the
servicing of building security installations forms
an independent market does not have to be
decided, however, since even if a separate
market is assumed there are no problems of
competition.

3. Energy meters, ripple control technology,
energy-management systems, network control
technology (command and control equipment

for energy suppliers)

(23) Command and control equipment for power
supply companies covers equipment, systems
and installations which are used (a) to monitor
and control power and other energy networks
(network control systems) and (b) to record and
control energy consumption. The command and
control equipment in the second product group
all uses number recording technology, but can
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be further divided according to its different
applications.

(24) Energy meters are mechanical and electronic
meters and metering systems which record the
quantities of electricity, gas or heat consumed.
As explained by the parties, electricity, gas and
heat meters form independent relevant product
markets, since both the technology used and the
customer categories differ. The customers for
energy meters are the respective energy
suppliers, i.e. electricity, gas and district heating
companies.

(a) Gas meters

(25) The market for gas meters is not affected by the
merger, since only Siemens with a market share
of 22% in the United Kingdom is active in this
sector and Elektrowatt does not manufacture
gas meters.

(b) Electricity meters

(26) The market for electricity meters covers
mechanical meters (built on the Ferraris
principle), electromechanical meters (�hybrid
meters') and electronic meters. A distinction can
be drawn, on the basis of the application,
between meters for tariff customers (households
and small consumers), meters for industrial
customers and �high-end' meters. The high-end
domain comprises fields of application with
special, particularly high technical requirements
(e.g. meters for measuring the exchange of
current in the high-voltage grid between
different electricity producers). In the case of
households and small consumers, which use only
low-voltage electricity and are subject to at the
most two tariffs, it is mostly mechanical meters
that are still used, at any rate in western and
central Europe with the exception of France, the
Netherlands and the United Kingdom. In
Scandinavia, by contrast, it is electronic meters
which are primarily being used, and in
households too. Among industrial final
consumers, electronic meters primarily are being
used throughout the EEA. In the high-end
category, only electronic meters are used.

(27) Meters with electronic measuring systems and
counting mechanisms are in competition in

terms of price and function with traditonal
equipment built on the Ferraris principle.
Because electronic meters have a greater
functional range, they can be used in a broader
applications spectrum than mechanical or
electromechanical meters. Thus the technical
implementation of tariff schedules, for example
the introduction of complex customer charging,
which is facilitated by electronic meters, is
highlighted as a substantial advantage by the
majority of customers surveyed. Compared with
mechanical ones, moreover, electronic meters are
more sensitive. Their operability is less affected
by fluctuations in voltage, frequency or
temperature. Further advantages of electronic
over mechanical meters are a lack of sensitivity
to their environment, smaller dimensions
(space-saving equipment), multifunctional
installation possibilities (e.g. combination meters
with ripple control receivers or timer) and the
use of cost-saving reading techniques (remote
reading). Among the disadvantages, however,
can be reckoned shorter calibration periods, a
higher breakdown rate and a currently higher
purchase price than the mechanical alternating
current or three-phase meter built on the
Ferraris principle.

(28) A narrower definition of the market on the basis
of fields of application, however, is
inappropriate, even taking account of the
differences between mechanical and electronic
meters. Even though in the domestic field it is
principally Ferraris meters which continue to be
used, at any rate in central Europe, the generally
expected diversification of tariffs will accelerate
the spread of electronic meters, which have in
any case been manufactured for two decades.
The higher cost at present of electronic meters
compared with alternating current or
three-phase meters is not an obstacle to their
increasing use, even in households. Their use
may even prove to be more economic on a total
cost basis, if the lower installation and
administrative outlay compared with mechanical
meters is taken into account. A further argument
for the increased use of electronic as opposed to
mechanical meters is that their prices generally
have fallen in the past five years as a result of
constant technical improvement and greater
competition from new suppliers. The customer
expectation is that this trend will continue. The
Commission therefore assumes a uniform
market covering all types of electricity meter,
from the traditional Ferraris via the hybrid to
the electronic.
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(c) Heat meters

(29) Heat meters are appliances which measure and
indicate the consumption of thermal energy in
flats and houses and in industrial and municipal
buildings. The equipment used is either
mechanical (vane mechanism) or electronic
(measurement by ultrasound). Mechanical
meters are being increasingly replaced in all
spheres by electronic ones. The Commission is
therefore assuming a uniform market covering
mechanical and electronic heat meters.

(d) Energy management systems

(30) Energy management systems are installations for
recording, controlling and monitoring electricity
consumption. The customers for such systems
are principally power supply companies and
relatively large industrial firms, which use
energy management systems to optimise
consumption. The aim, for instance, is to try
and exploit cheap-rate periods and avoid or
flatten consumption peaks.

(e) Ripple control transmitters and receivers

(31) With the aid of ripple control transmitters and
receivers, multi-tariff meters and consumption
equipment can be centrally controlled and
switched on and off. The transmission device of
the ripple control unit is installed at the power
supply company and the receivers at the site of
the multi-tariff meters or consumption
equipment. Ripple control transmitters are
increasingly incorporated in the metering
systems installed in the current-consuming
devices. The customers for ripple control
transmitters and receivers are chiefly power
supply companies.

(f) Network control technology

(32) By network control technology is meant the
development, engineering, delivery/installation,
maintenance and servicing of control systems for
public power, gas, water and district heating
networks. Such installations consist of
computerised central control stations (network
control stations) and facilities with which the
geographically separate parts of a network, for
example transformer substations, switchgear and
power stations can be remotely controlled
(remote control or station control technology).
Network control technology does not include

equipment, controlled by network control
systems, in the power supply field such as
switching installations, overload protection
equipment and transformers. The customers for
network control technology are essentially
power supply companies.

(33) Network control technology installations must
be tailored to the specific requirements of
individual customers, whose networks have
usually developed over time and also differ from
each other in terms of commercial organisation.
Nevertheless, there is no justification for
dividing the sector into separate relevant
product markets according to the type of
network to be controlled, since the basic control
technology for network control installations
does not differ. In view of the complexity and
size of the equipment, the design, installation
and maintenance are carried out by one supplier.
According to the Commission's investigations,
there are no smaller firms in the network
control technology field which simply carry out
the maintenance of network control technology
installations. The Commission is therefore
assuming an overall market for network control
technology for public and industrial power, gas,
water and district heating networks, which
comprises the design, installation and
maintenance of the installations.

4. Payphones

(34) Payphones are publicly accessible
telecommunications terminal equipment,
through which the general public is supplied
with telecommunications services for
consideration. Payphones can be distinguished
firstly by mode of payment. There are
coin-operated phones, phones using prepaid
phone cards and credit-card telephones. There
are also combined telephones, for example
combined coin and card phones, or phones
which take different types of card. This
circumstance does not mean, however, that
separate markets could be formed depending on
the mode of payment. All manufacturers supply
phones for the important payment modes (coin,
phonecard and credit-card phones). Customers,
too, usually ask for telephones with several or
all of the abovementioned payment modes. Thus
the conditions of competition for payphones
with different modes of payment do not differ. It
is to be expected, moreover, that payphones
with different modes of payment will continue
to be demanded (thus, for instance, phonecard
telephones and credit-card telephones sometimes
appeal to different end users; even coin-operated
telephones will not disappear entirely).
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(35) A distinction must be made, however, between
�public' and �private' payphones. �Public'
payphones are telephone installations, operated
by telecoms companies that are still State-owned
or by private operators of the public telephone
network authorised to do so as a result of
liberalisation, which are principally located in
public, unsupervised places (outdoors) and
mostly accessible round the clock. �Private'
payphones are terminal equipment operated
both by the telephone companies and by private
undertakings, with independently set rates often
higher than those of �public' payphones; they are
usually located on private property indoors and
are often accessible only during certain times.
Even after the complete liberalisation of
telecommunications, it will be necessary to
maintain a telephone installations network
consisting of �public' payphones as part of the
basic supply. �Private' payphones will, by
definition, be used for profit and are therefore
not suited to ensuring a nationwide basic
telephone supply for the population. The
Commission is therefore assuming different
product markets for �public' and �private'
payphones.

(36) A further fundamental difference between
�public' and �private' payphones lies in the
additional security measures that are needed for
�public' payphones. �Public' payphones must
also clearly be more robust than payphones
installed indoors, for example in restaurants,
airports and government buildings, where there
is less danger of vandalism. The manufacturing
costs of unsupervised �public' payphones are
therefore clearly higher than those for �private'
payphones (two or three times as high). The
Commission is therefore assuming different
product markets for �public' and �private'
payphones.

(a) Public payphones

(37) �Public' payphones are to be found in the public
domain, principally on streets and in public
places. Telecoms companies are frequently
subject, even when they are already privatised,
to State regulations, which oblige them to
provide a basic supply of payphones in the
public domain. In addition, because extra
security measures are required, the
manufacturing costs of unsupervised �public'
payphones are clearly higher than those of
�private' ones. Also, the operation of �public'
payphones is often not very profitable on
account of higher costs and declining demand
(inter alia, owing to the growing spread of
mobile phones). In this field there are only a few

large customers, who (may) take their decisions
not just on the basis of market criteria. The
market for �public' payphones is essentially
determined by these customers, whose
procurement policy and purchasing decisions
have a decisive influence on market share.

(b) Private payphones

(38) The market for �private' payphones is
completely different in competitive structure to
that for �public' payphones. �Private' payphones
are operated on private property by a wide
variety of firms. For instance, �private' payphone
operators may be owners of restaurants, pubs or
hotels. There could also be �private' payphone
networks in, for example, service stations.
Operators of �private' payphones are free to
decide whether they want to operate payphones
or not and will do so only if they expect a direct
or indirect profit from them.

B. RELEVANT GEOGRAPHIC MARKETS

1. Commercial building control

(a) Building management systems

(39) According to the undertakings involved, the
market for commercial building control covers
the entire EEA. They reason that barriers to
market entry are low and that products and
services are basically the same throughout the
EEA. Any differentiation is basically order, not
country, specific. Differences might also arise as
a result of climatic conditions. The statutory
and administrative provisions in the individual
Member States, however, are not so different as
to affect cross-border trade. In addition,
Europe-wide standards drawn up by the
European Committee for Standardisation (CEN)
will shortly come into force in this field.

(40) In its decision in Elektrowatt/Landis & Gyr (5),
the Commission mentioned a few other reasons
for accepting national markets, without however
conclusively defining the geographic market.
The Commission's more recent enquiries have
essentially confirmed the parties' submission.

(5) See footnote 4.
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With the introduction of CE standards, which
also cover product documentation and service
manuals, the regulatory differences between the
Member States will become increasingly smaller.
Global manufacturers point out in this respect
that progressive standardisation is leading to
different product designs in the United States
and the EEA.

(41) Moreover, local presence/proximity to the
customer continues to be advantageous,
particularly as far as maintenance is concerned.
This is why internationally active suppliers have
a combination of central production plants and
national sales organisations. Differences in the
distribution of market share between Member
States can therefore be put down to the
historical presence of a number of nationally
established suppliers. However, this does not
argue against accepting an EEA-wide market.
There is demand for the development and
installation of complex building management
systems throughout the EEA. Severe restrictions
of a technical or a legal nature do not exist. As
already assumed in the abovementioned
decision, any price differences are also not that
significant, because the services (installation of
the equipment, maintenance work) are carried
out on site and prices are therefore strongly
influenced by nationally different labour costs.
Geographical pecularities, such as climate
conditions in southern Member States, do not
warrant a narrower definition of the market.
The building management systems of the large
suppliers are adapted to different conditions. In
the same way as the operational requirements
for each project, which differ markedly from
each other, climate-related requirements affect
only the final configuration of the overall system
and not its basic functions. For these reasons,
the Commission is assuming at least an
EEA-wide market for building management
systems.

(b) Servicing building management systems

(42) As already mentioned, the local presence of the
supplier is advantageous as far as servicing is
concerned, since, in the event of a malfunction,
customers require a response in not more than
half a day and are generally not satisfied with
advice given over the telephone. Building
management systems are principally serviced,
therefore, by nationally active, often relatively
small undertakings, which are not associated
with the international system manufacturers.

The Commission is therefore assuming national
markets for servicing.

2. Building security technology

(43) The parties designate the entire area of the EEA
as the relevant geographic market for building
security technology. They reason that the
building security products supplied and
demanded are basically the same and that any
differences are not country, but order, specific.
In some fields, however, different forms for the
equipment are required because of the
differences in national provisions. Furthermore,
in this field, there is already one European
standard in force, and an additional one is
expected shortly, which will lead to further
harmonisation.

(44) The Commission's enquiries have confirmed that
there is a trend towards Europeanisation in this
area also. There is, however, still strong evidence
of the existence of national markets. In
particular, many European countries have their
own approval and recognition systems in the
security technology field, which means that in
each country a separate test and recognition
procedure has to be initiated.

(a) Fire alarms

(45) There is a European standard (EN 54) for fire
alarms, but it can be regarded only as a �lowest
common denominator' and as a rule does not
suffice on its own to secure recognition in a
Member State as a supplier. In Germany, France
and Belgium especially, additional local
requirements have to be met. In Germany, for
example, approval/recognition by the VDS
(Verband der Sachversicherer) is necessary. In
the United Kingdom, France, Austria, Italy,
Spain and Scandinavia local installation
standards exist. Fire alarm systems must fit into
the local fire brigade infrastructure; in Ireland
and Greece, for example, the local fire brigade
must be involved at the planning stage. The
Commission is therefore assuming that the
markets for fire alarm systems are still national.
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(b) Intrusion protection and other building
security installations

(46) Intrusion protection and other building security
installations must bear the CE mark throughout
Europe. The hardware as such can then be
traded across Europe. The actual use of such
hardware is, however, still governed in the
individual countries as a rule by additional
requirements. National authorisations, either by
authorities or by insurance associations, exist in
Belgium, Germany, Spain, France, Ireland, the
Netherlands and the United Kingdom. In
Belgium, France, Greece and Ireland,
transmission equipment still has to be approved
by the respective telecoms company. Intrusion
protection systems must, moreover, fit into the
national police infrastructure. The Commission
has therefore come to the conclusion that the
markets for intrusion protection and other
building security installations are likewise still
national.

(c) Servicing of fire alarm, intrusion protection
and other building security installations

(47) As with equipment markets, the markets for the
servicing of building security installations are
also national. Even more so than in the case of
the equipment market itself, geographical
proximity to the customer plays an important
part in the case of servicing. Such proximity is
especially necessary when faults have to be put
right quickly.

3. Energy meters, ripple control
technology,energy management systems,

network control technology (command and
control equipment for energy suppliers)

(a) Electricity meters

(48) The parties maintain that the EEA is the
relevant geographic market for electricity
meters, for the following reasons. Whereas up
until about 10 years ago the markets for
electricity meters were still separate national
markets with predominantly national production
and a company like Landis & Gyr could do
business throughout Europe only by maintaining
its own manufacturing plants in 10 European
countries, conditions have now changed
fundamentally. Customers no longer attach any
importance to the presence of a manufacturer in

their country, but demand quality, service, short
delivery periods, a high degree of functionality
and greater economy, that is say an altogether
more favourable price/performance ratio. This
is leading to a levelling of market prices in
Europe and to a concentration of production
among suppliers. Market entry costs have, at all
events, fallen considerably in the case of
electronic meters. National authorisation or
standardisation provisions do not constitute
significant market entry barriers as they do not
affect the fundamentals of the development and
construction of energy meters.

(49) The Commission's enquiries have revealed that
there is already a strong trend towards
Europeanisation in respect of electricity meters.
Besides the parties there are a number of other
suppliers who are active throughout Europe or
at least in several Member States. The successful
placing on the market of Iskra Emeco, a
company from Slovenia, shows that the market
for electricity meters is becoming increasingly
international. What is more, customers are
obliged, at least in the case of large procurement
contracts, to tender on a Europe-wide basis
pursuant to the Utilities Directive.

(50) Although the larger electricity supply companies
invite tenders for their electricity meter
requirements on a Europe-wide basis, the
contract will still be performed at national level.
Nearly all suppliers therefore have in each
Member State an establishment or at least a
local sales agency, or else they market their
products through the sales organisation of
another manufacturer who has a presence in the
Member State concerned. Although they did not
regard the presence of such a national
representation as a decisive factor in their choice
of a particular supplier, the customers surveyed
stated that they considered it at least highly
advantageous when it came to working together,
especially over the timely delivery of spare parts.

(51) As far as the technical standards governing
electricity meters are concerned, a distinction
has to be made. There are European standards
for electricity meters, such as, for example,
EN 60521 for mechanical alternating current
and active-power meters of categories 0,5, 1 and
2, EN 61036 for electronic alternating current
and active-power meters (precision categories 1
and 2), EN 60687 for electronic alternating
current and active-power meters (precision
categories 0,2 and 0,5) and EN 601268 for
electronic alternating current and reactive energy
meters (precision categories 2 and 3). In some
Member States (e.g. Germany, Austria and the
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United Kingdom), these are coupled with a
national standard (e.g. DIN EN provisions, BS
EN provisions). There are also national
provisions on meters, for example concerning
the particulars which may be noted down when
meter readings are made or transcribed.

(52) In most Member States, with the exception of
Denmark, Finland and Luxembourg, electricity
meters must be approved. In Denmark, national
approval provisions for electricity meters are
scheduled to enter into force in August 1998.
The approval conditions are laid down in the
respective national provisions. In some cases
there are detailed, type-specific approval
provisions (e.g. Germany, the Netherlands and
Austria). Calibration and the fixing of tolerances
for electricity meters, which guarantee the
accuracy of the meter reading and hence serve
to protect the final consumer, are also the
subject-matter of national rules. Calibration and
recalibration periods and tolerances for
electricity meters therefore differ from one
Member State to another.

(53) The need to have a branch at national level, the
special technical requirements, the special
statutory provisions for calibration and
tolerances, and the national approval procedures
are so many reasons for a narrower, national
market delimitation. Whether, given that
demand is exercised through Europe-wide
tenders, they are sufficient for justifying the
acceptance of meter markets which are currently
still national in character can remain an open
question, since the proposed merger does not
result, either in the EEA or in the individual
Member States, in the creation or strengthening
of a dominant position.

(b) Heat meters

(54) The legal and factual framework for heat meters
corresponds to that for electricity meters. There
are special national technical requirements,
special statutory provisions governing
calibration and tolerances, and national
approval procedures. Customers, at least in the
case of relatively large procurement procedures,
are obliged to tender on a Europe-wide basis in
accordance with the Utilities Directive.
Furthermore, as well as the parties, there are a
number of other suppliers, who are active
throughout Europe or at any rate in several
Member States. It can remain undecided,
however, whether the markets for heat meters
are currently still national or whether there is

already an EEA market, since the proposed
merger does not result, either in the EEA or in
the individual Member States, in the creation or
strengthening of a dominant position.

(c) Ripple control transmitters and receivers

(55) Ripple control transmitters and receivers are
used in most Member States. The Commission's
enquiries have established that the requirements
governing ripple control transmitters and
receivers are largely the same throughout
Europe. There are no market entry barriers due
to country-specific technical requirements or
national approval provisions. The Commission
therefore assumes that there is at least an
EEA-wide market for ripple control transmitters
and receivers.

(d) Energy management systems

(56) The Commission's enquiries have established
that the requirements governing energy
management systems are to a large extent
similar throughout Europe. Such different
requirements as do exist are mostly company,
and not country, specific. There are no market
entry barriers due to country-specific technical
requirements. The Commission is therefore
assuming at least an EEA-wide market for
energy management systems.

(e) Network control technology

(57) The parties maintain that the relevant
geographic market for network control
technology is the EEA, and for the following
reasons. Intermediary trade within the EEA is
not hindered by import restrictions and low
transport costs make it financially worthwhile to
supply goods from a central manufacturing
plant. This can be seen from the organisation
and marketing policy of the major suppliers.
Network control technology is characterised by
a uniform industry standard resulting from the
universally used electronic data-processing and
data-systems technology. The remaining national
approval requirements or standards affect the
bases neither of the development nor of the
construction of network control systems, and all
suppliers are able to meet national specificities.
The deregulation and liberalisation of the energy
markets is exerting additional price pressure on
the purchasers of network control technology,
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and this spells the end of national procurement
preferences. Lastly, the Commission has already
recognised, in its Decision of 3 September 1996
in Case No IV/M.706 Ð GEC Alsthom
NV/AEG (6), a comparable effect of deregulation
in the market for network control components
of power generation plants.

(58) The Commission's enquiries have confirmed the
parties' standpoint. The technical standards of
network control technology are largely identical.
Where they still exist, country-specific
requirements no longer play any decisive role.
The procurement policy of power supply
companies is based on Europe-wide calls for
tenders which encompass the planning, design,
building and commissioning of complete or
partial network control systems. The
determining factors when it comes to deciding
what to buy are price, specifications and the
quality of the products and services.
Company-specific requirements may, however,
lead to a preference for one manufacturer,
especially in the event of the extension or
replacement of existing systems. This may help
explain the different market shares in the
individual Member States. Both the customers
and the suppliers surveyed share the parties'
point of view. The Commission accordingly
assumes there is at least an EEA-wide market
for network control technology.

4. Payphones

(59) The notifying parties consider the geographic
market for payphones to be at least EEA-wide.
The reason they give is the largely identical
technology for payphones worldwide. Differing
national access conditions or standards do not
constitute barriers to market entry since they do
not affect the bases of payphone development,
construction and technology. The leading
suppliers of payphones can produce equipment
which satisfies national approval criteria and
customer requirements. Differing market share
levels in different European countries can be
explained historically by the purchasing
behaviour of the mostly State-owned monopoly
telecommunictions operators. With the
increasing liberalisation of telecommunications
markets, this is becoming less significant,
however, inasmuch as growing competitive
pressure will lead to a more cost-conscious
purchasing behaviour on the part of telecoms
operators.

(a) Public payphones

(60) In the past, markets for �public' payphones were
national. �Public' payphones were operated by
State-owned telephone authorities. National
product specifications made it difficult for
suppliers of �public' payphones to supply in
other Member States. Orders were always given
to a small group of domestic suppliers, which is
why such suppliers usually have high market
shares in their countries. Foreign suppliers could
supply non-domestic markets only through
national subsidiaries established in those
markets. This procurement policy promoted the
emergence of different payphone network
specifications and technical standards, which are
still in existence today.

(61) In almost all the Member States the �public'
payphones field has not yet been liberalised
(exceptions: Finland, Sweden and the United
Kingdom). In every country, even those in which
the sector has already been liberalised, the
respective (still or previously State-owned)
telecoms company exerts a strong influence.
These telecoms companies operate all or (in
liberalised markets) most �public' payphones and
are therefore able to demand for their payphone
networks specifications and technical standards
which payphone suppliers have to fulfil. These
specifications and technical standards, and in
particular the �security philosophy', differ so
markedly from one country to another that a
separate payphone model has to be developed
for each major Member State.

(62) The question whether national markets must be
assumed, as before, for �public' payphones can
be left open at this point. The merger of Siemens
and Elektrowatt has appreciable competition
effects only on the market for �public'
payphones in Germany. It is sufficient, therefore,
to examine whether Germany should be
regarded as a separate relevant geographic
market.

(63) The most important structural features of the
�public' payphones sector in Germany are:

Ð that Deutsche Telekom has in the past
procured, and is today procuring, �public'
payphones exclusively from undertakings
established in Germany,(6) OJ C 308, 17.10.1996, p. 4.
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Ð that changes in this behaviour over the
forecast period are not to be expected, since
the contract for the development and
manufacture of the new cardphone system,
which will replace the current generation of
card phones, has already been given by
Deutsche Telekom to domestic suppliers,
Siemens and Landis & Gyr,

Ð that there was no Europe-wide tender for the
award of this contract in 1992 and that,
hence, there is in Germany no genuine
Community competition as yet in the
�public' payphones sector; nor, given that the
contract for the development and
manufacture of the new cardphone system
has been awarded to Siemens and Landis &
Gyr, will there be a Europe-wide tender for
the procurement of �public' payphones
during the forecast period.

(64) In view of the current structural features of the
�public' payphones sector in Germany, the
German market should be regarded as a
separate relevant geographic market for the
purpose of whether the merger could create a
dominant position which would significantly
impede effective competition.

(b) Private payphones

(65) In the �private' payphones sector, market and
competitive conditions also still differ
considerably from one Member State to another,
for example in relation to payphone density.
This sector has, of course, already been
liberalised in all Member States except Italy.
Here, too, the (still or previously) State-owned
telecoms companies continue to control a large
part of the market, but competition from private
suppliers is increasing. �Private' payphone
networks also need security measures and a
control station linking the network, together
with appropriate software. The �private' supplier
is free here, however, to choose his standards
and software. A multinational �private' supplier
can therefore, for example, operate in different
countries with the same systems. All that then
has to be installed is an interface with the
respective communications network. The
Commission is therefore assuming there is at
least an EEA-wide market for �private'
payphones.

C. ASSESSMENT

1. Commercial building control

(a) Building control systems

(66) Both Siemens and Elektrowatt are active in the
market for building control systems. According
to the parties' estimates, the volume of the
market in the EEA may be put at some ECU 1,6
billion. The merger will result in an aggregate
market share of [30% to 40%] (*) (Elektrowatt
through Landis & Staefa [25% to 35%],
Siemens [0% to 10%]).

(67) Besides the parties, Honeywell Inc., USA
(Honeywell) and Johnson Controls Inc., USA
(Johnson) are leading suppliers of building
control systems. Honeywell and Johnson are
regarded as the world market leaders. In the
EEA, Honeywell and Johnson have market
shares of approximately [10% to 20%] and
[5% to 15%] respectively. Other significant
competitors are TA Control and Danfoss, which
operate chiefly in the Scandinavian countries
where, according to the Commission's estimates,
they have market shares of up to 20%. In the
remainder of the EEA there are active
competitors who often focus clearly on one or
two Member States in which they achieve
market shares of from 5% to 15%. This
category includes Satchwell in the United
Kingdom and France, Kieback & Peter in
Germany, Sauter (7) in Germany and France, and
Priva in the Netherlands.

(68) The commercial building control market
overlaps with a number of neighbouring,
markets such as, for example, heating,
ventilation and air-conditioning installations,
computer and software technology, electrical
installation technology, industrial process
control technology and building security
technology. Companies which are active in these
areas are potential competitors, and some of
them have already entered the commercial
building control market.

(69) In view of the existence of a number of
competitors, including several financially strong

(*) Parts of this text have been edited to ensure that
confidential information is not disclosed.

(7) Elektrowatt holds 36% of the shares in Sauter, but does
not have any voting rights. In paragraph 35 of Decision
IV/M.692 Ð Elektrowatt/Landis & Gyr (see footnote 4),
it was established that Elektrowatt could not influence
the conduct of Sauter.

L 88/12 31.3.1999Official Journal of the European CommunitiesEN



companies which are world market leaders, and
having regard to further potential market entries
from neighbouring sectors, it is not to be
expected that Siemens and Elektrowatt will
occupy a dominant position in the market for
building control systems as a result of the
merger.

(b) Servicing

(70) The same holds true for the market for the
servicing of building control systems. Servicing
is often carried out by the company which
supplied/installed the system. There are,
however, a number of, mainly small, regionally
active, companies which specialise in servicing.
Of the parties, only Elektrowatt/Landis & Staefa
is active to any extent in the servicing field (EEA
market share [10% to 20%]). Siemens carries
out servicing only in Germany and
Belgium/Luxembourg, where its market shares
are [0% to 10%] and [0% to 10%]
respectively.

2. Building security technology

(a) Fire alarms

(71) The Community-wide market volume for fire
alarms is, according to the notifying parties,
approximately ECU 1,8 billion. The largest
national market is Germany (market volume
approximately ECU 550 to 600 million),
followed by France (approximately ECU 300
million) and the United Kingdom
(approximately ECU 250 to 300 million). There
will be significant increases in market shares in
this area only in Germany and Denmark.

(72) Although Siemens has market shares of more
than 30% in Luxembourg, the Netherlands and
Austria, Elektrowatt is not active in those
countries. Equally, Elektrowatt has market
shares of more than 30% in Finland, France,
Portugal and Sweden, where Siemens is not
active. In these countries, there will be no
increase in market shares. There is no likelihood
that the mere disappearance of a potential
competitor will lead to the creation of a
dominant position. Nor is there any evidence to
suggest that Siemens or Elektrowatt already
occupies a dominant position in one of these
countries. In each of these markets there are a
number of competitors with market shares in
excess of 10%, and from time to time

newcomers have entered the market, including
the American firms Tyco and Notifier, the latter
being a particularly aggressive competitor. The
position in the relevant national markets may be
assessed as follows:

Ð G e r m a n y

(73) Siemens has a market share for fire alarms in
Germany of approximately [35% to 50%] and
is hence the market leader. Elektrowatt/Cerberus
is hardly represented in this field in Germany
(its market share is [< 5%]). The main
competitors are Bosch (market share, according
to the Commission's estimate, approximately
[15% to 25%]), Caradon Esser (market share,
according to the Commission's estimate,
approximately [15% to 25%]) and Hekatron
(owned by Schweizer Securiton AG) (according
to the Commission's estimate, approximately
[10% to 20%]). There are also a number of
suppliers with market shares of up to 10%
(including Fritz Fuss and Tyco).

(74) In view of the minimal increase in market shares
and the presence of at least three strong
competitors, the merger is unlikely to lead to the
creation or strengthening of an (individual)
dominant position on the part of Siemens in the
German market for fire alarms. Instances of
market entry, for example by Tyco, a firm which
is active internationally in the field of fire-alarm
technology and other types of security
technology, and the Austrian firm Schrack,
show, moreover, that market entry barriers are
not very high.

(75) The German market for fire-alarm systems is
fairly highly concentrated. Nevertheless, it is
unlikely that the merger will result in a joint
dominant position on the part of Siemens and
the other three leading suppliers. Not only are
market shares unevenly distributed, but fire
alarms in particular are an extremely
heterogeneous product specifically tailored to
the individual customer. Uniform competitive
behaviour can therefore be ruled out with a
sufficient degree of probability.

Ð D e n m a r k

(76) In Denmark Siemens controls approximately
[10% to 25%] of the fire-alarm market, and
Elektrowatt/Cerberus approximately [25% to
40%]. The combined market share of the
parties, according to their figures, therefore
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comes to approximately [40% to 60%],
although some competitors put it significantly
lower. A major competitor and previous market
leader is the Danish firm Falck, which offers a
broad product range in the fields of building
security, fire protection and fire fighting. Falck
has above all excellent access to the public
authorities in Denmark as it supplies, for
example, the fire brigades of more than 60% of
Danish local authorities. Other major
competitors in the fire-alarm sector in Denmark
are the firms Dansk Hustelefon Selskab (market
share approximately [5% to 10%]), Wormald,
which is part of the American group Tyco,
(market share approximately [5% to 10%]),
Semco and Eifa (market shares of less than 5%).

(77) The particular advantages which Falck possesses
in its home market compared with the parties to
the merger will help to ensure that, even after
the merger, the company will retain its strong
position in the Danish security market
(according to Falck's own estimates, its market
share is approximately 50%). The strong
position of Siemens and Elektrowatt in the fire
alarm sector is offset, moreover, by their weak
position in intrusion protection and other
building security installations (only Elektrowatt
is represented in Denmark, with a market share
of less than 10%), since some customers at least
purchase a complete building security system
from a single supplier. Falck, by contrast, is also
strong in the field of intrusion protection and
other forms of building security.

(78) The possibility that, as a result of the merger,
Siemens and Elektrowatt will dominate the
(individual) market for fire alarms in Denmark
can therefore be ruled out. The same applies to
the creation of a market-dominating oligopoly,
in view in particular of the products' lack of
homogeneity, the low degree of market
transparency and the fairly low barriers to
market entry.

(b) Intrusion protection/other building security
installations

(79) According to the parties, the Community-wide
market volume of intrusion protection and other
building security installations is approximately
ECU 3,7 billion. The largest national market
here is the United Kingdom (market volume
approximately ECU 1 billion), followed by
Germany (ECU 750 to 800 million) and France
(ECU 550 to 600 million). Siemens has a
significant presence in this area only in Germany
and Austria; it maintains a slight presence also

(market share less than [1%]) in Italy and the
Netherlands. Elektrowatt is likewise not active
in all Member States.

(80) Only in Germany will there be any significant
increase in market shares. In that country,
Siemens has a market share of approximately
[5% to 15%], while Elektrowatt has a market
share of approximately (0% to 10%]. The
market leader in this area is Bosch with, on the
Commission's estimate, market shares of [30%
to 40%], while a number of other competitors
have market shares of up to 10%. In view of
this market structure, the creation of a dominant
position or a dominant oligopoly can be ruled
out.

(81) In all the other Member States, the market
shares of Siemens and Elektrowatt are around or
below 10%. In most countries the merger will
not lead to any increase in market shares. There
is clearly no danger of the creation of a
dominant position in these markets.

3. Energy meters, ripple control technology,
energy management systems and network
control technology (command and control

equipment for energy suppliers)

(a) Electricity meters

(82) Siemens and Elektrowatt hold substantial shares
of the electricity-meter market. Their EEA-wide
joint market share is put by the parties
themselves at approximately [30% to 45%]
(Siemens [10% to 20%], Landis & Gyr [15%
to 25%]) but is put by competitors on a slightly
higher trend. Overlapping does not occur in
every Member State. According to its own
estimates, Elektrowatt/Landis & Gyr has market
shares of [85% to 100%] in Greece and [40%
to 50%] in Portugal, countries in which Siemens
is, however, not active. Siemens in turn has a
market share of approximately [65% to 85%]
in Ireland, a country in which Elektrowatt is,
however, not active.

(83) In all the other Member States, there is a degree
of overlapping. In Sweden, the parties,
according to their own figures, have a market
share of [5% to 15%] (Siemens [< 5%],
Elektrowatt/Landis & Gyr [5% to 15%]). In
Norway and the United Kingdom the joint
market shares are below 30% (Norway:
Siemens [0% to 10%], Elektrowatt/Landis &
Gyr [15% to 25%] = [20% to 30%]; United
Kingdom: Siemens [15% to 25%],
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Elektrowatt/Landis & Gyr [5% to 15%] =
[20% to 30%]. In Germany, Finland, France
and Spain, the joint market shares are below
40% (Germany: Siemens [20% to 30%],
Elektrowatt/Landis & Gyr [5% to 15%] =
[30% to 40%]; Finland: Siemens [0% to 10%],
Elektrowatt/Landis & Gyr[20% to 30%] =
[30% to 40%]; France: Siemens [<5%],
Elektrowatt/Landis & Gyr [30% to 40%] =
[30% to 40%]; Spain: Siemens [5% to 15%],
Elektrowatt/Landis & Gyr [20% to 30%] =
[35% to 45%]). In Italy and the Netherlands,
the joint market shares are below 50% (Italy:
Siemens [25% to 35%], Elektrowatt/Landis &
Gyr [15% to 25%] = [45% to 55%];
Netherlands: Siemens [<5%], Elektrowatt/
Landis & Gyr [40% to 50%] = [40% to
50%]). The parties achieve joint market shares
of over 50% in Belgium, Denmark and Austria
(Belgium: Siemens [15% to 25%],
Elektrowatt/Landis & Gyr [25% to 35%] =
[45% to 55%]; Denmark: Siemens [<5%],
Elektrowatt/Landis & Gyr [45% to 55%] =
[45% to 55%]; Austria: Siemens [20% to
30%], Elektrowatt/Landis & Gyr [35% to
45%] = [60% to 70%]).

(84) In the markets for electricity meters, besides the
parties, Schlumberger is active in almost all
Member States. Like the parties, Schlumberger
manufactures mechanical, electromechanical and
electronic meters. The current market leader,
Schlumberger, has an EEA-wide market share of
approximately [30% to 40%]. According to the
Commission's estimates, Schlumberger's market
share in Belgium/Luxembourg comes to [40%
to 50%], in Germany [30% to 40%], in France
[45% to 55%], in Italy [40% to 50%], in
Portugal [55% to 65%], in Spain [45% to
55%], in the Nordic countries (Denmark,
Norway, Sweden and Finland) [25% to 35%]
and in Greece, Ireland and Austria [25% to
35%].

(85) A further competitor active in several Member
States is the Slovenian company Iskra Emeco,
whose meter-manufacturing plant is in volume
terms the largest in Europe. Iskra Emeco, too,
manufactures mechanical, electromechanical and
electronic meters. The Commission estimates its
market share in Germany at [20% to 30%], in
Belgium at less than 20% and in the
Netherlands at [20% to 30%]. The company is
also active in Denmark, Norway, Sweden,
Finland, Italy, Spain and the United Kingdom.
The market shares held in these countries are,
however, currently still under 10%.

(86) A significant competitor is the Finnish firm
Enermet. Enermet manufactures, inter alia,

ripple control transmitters and receivers,
automatic meter-reading systems and electronic
electricity meters. The focal point of its
operations used to be Scandinavia, where
according to the parties Enermet is the market
leader for meters. Enermet is also active in
Germany and the Netherlands, where it has
permanent establishments.

(87) The ABB group, which is in a strong market
position in the USA following its acquisition of
the meter business of Westinghouse, is in the
process of building up a Europe-wide presence
in the electricity meter field. The group currently
has electricity meter-manufacturing plants in the
EEA in Sweden, Germany and the United
Kingdom. Prior to its acquisition in 1996 of the
British firm GEC Meters, ABB was active only
in the field of electronic meters. Mechanical
meters are now also manufactured by ABB in
the United Kingdom. According to competitors'
estimates, ABB's market share in the United
Kingdom comes to [10% to 15%].

(88) In addition to the abovementioned companies,
there are regionally and locally active
competitors. In Germany, there is Deutsche
Zählergesellschaft (DZG), which is also active,
however, to a so far, limited extent in Belgium,
Denmark, the Netherlands and Austria. In
France, there is Chauvin Arnoux/Matra and
Sagem, which supply electronic meters to EdF.
Sagem also has an establishment in Spain. In the
United Kingdom, AMPY, Horstmann and
Polymeters Response International are active in
the field of electronic meters.

(89) The purchasers of electricity meters are mainly
power supply companies. Customer
concentration differs widely from one Member
State to another. Whereas in Germany, for
example, there are approximately 500 power
supply companies of varying sizes (ranging from
the nine large, interconnected power companies
such as RWE, PreussenElektra and VEW,
through regional distribution companies to
municipal works), suppliers are faced in France,
Italy and Greece with only one company (in
France: EdF, in Italy: ENEL and in Greece:
Public Power Corporation). On average,
however, the 20 largest customers account for
80% of the market volume. The power supply
companies have sufficient market knowledge
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and negotiating power, which they exercise by
way of Europe-wide calls for tenders.

(90) The customers surveyed by the Commission
have confirmed that prices both for electronic
and for mechanical meters have fallen
considerably in the last five years in all Member
States. Whereas up until 1993 prices in both
meter sectors were fairly stable, they have since
collapsed by between 20% and 40%. In the
opinion of customers, the collapse in prices is
due to the active competitive behaviour of
suppliers. They mostly believe that the prices of
mechanical meters will stabilise at around the
present level. Further price reductions are,
however, expected for electronic meters. In the
opinion of competitors, the collapse in prices is
due to the power supply companies'
Europe-wide tendering, which has given those
companies a better overview of prices. The
competitive pressure already existing in the
run-up to the liberalisation of electricity markets
heralds for the future an even greater cost
consciousness on the part of power supply
companies and further price pressure on
suppliers.

(91) A further reason for the collapse in prices is the
strong competitive pressure from suppliers of
electronic meters. The Commission's enquiries
have revealed the existence of intensive
competition at the levels of the development and
manufacture of electronic meters. In recent years
there have been a number of market entries in
the field of electronic meters, for example ABB
in the USA and in the EEA, Sagem in France
and AMPY in the United Kingdom. The market
entry barriers in this field are at all events very
low for a company which is already active in the
manufacture of electronic products. Prices for
electronic meters have fallen in recent years.

(92) The increasing replacement of mechanical
meters by electronic ones has increased the price
pressure on suppliers of mechanical meters and
contributed greatly to the collapse in prices for
mechanical meters. The aggressive price
behaviour of Iskra Emeco, to which both
customers and competitors have referred, has,
moreover, resulted in other mechanical meter
suppliers having to reduce their prices further so
as not to lose traditional customers or in order
to win back lost business.

(93) In view of these market structures, the proposed
merger cannot be expected, despite the high
joint market shares, to create or strengthen a
dominant position of the parties in individual
markets in the Member States most affected,
namely Belgium, Denmark, the Netherlands and
Austria:

Ð B e l g i u m

(94) The parties' market shares in Belgium were
subject during the last three years to strong
variations. According to their own estimates, the
parties achieved a joint market share of [45% to
55%] (Siemens [15% to 25%],
Elektrowatt/Landis & Gyr [25% to 35%]) in
1995/1996. They succeeded over the last three
years in almost doubling their market share. In
1994/1995 the joint market share came to [20%
to 30%] (Siemens [0% to 10%]),
Elektrowatt/Landis & Gyr [15% to 25%]) and
in 1993/1994 it came to [15% to 25%]
(Siemens [5% to 15%], Elektrowatt/Landis &
Gyr [5% to 15%]). Their main rivals are
Schlumberger (market share [40% to 50%])
and Iskra Emeco (market share of less than
20%). DZG is also active in Belgium. In
Belgium suppliers have essentially one strong
customer, Electrabel, whose procurement policy
and purchasing decisions determine suppliers'
market shares. Each year Electrabel puts its
annual electricity meter requirements up for
tender Europe-wide. In the past, Electrabel has
purchased electricity meters from at least four
different suppliers. There are no reasons why it
should change this procurement policy in future.

Ð D e n m a r k

(95) In Denmark the high joint market shares are due
predominantly to the strong position of
Elektrowatt/Landis & Gyr. There will be only a
slight increase in market shares. According to
their own estimates, the parties achieved a joint
market share of [45% to 55%] (Siemens
[<5%], Elektrowatt/Landis & Gyr [45% to
55%]) in 1995/1996. In 1994/1995 the joint
market share came to [50% to 60%] (Siemens
[<5%], Elektrowatt/Landis & Gyr [45% to
55%]) and in 1993/1994 it came to [50% to
60%] (Siemens [<5%], Elektrowatt/Landis &
Gyr [50% to 60%]). Whereas in recent years
Siemens's market share was invariably less than
[<5%], over the same period Elektrowatt/Landis
& Gyr has lost about 5% market share. Besides
the parties, Schlumberger, Enermet, Iskra
Emeco, ABB and DZG are active in Denmark.
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The customers surveyed by the Commission put
their meter requirements up for tender on a
Europe-wide basis. In Denmark, electronic
meters are increasingly being used in the
domestic consumer sphere too. Among suppliers
who, like the parties, Schlumberger and Iskra
Emeco, also manufacture mechanical meters,
there is stiff competition for the remaining
supply contracts for mechanical meters. The
price competition is further intensified by
companies, such as Enermet and ABB, which
offer for sale only electronic meters, but which
wish to increase their shares in the domestic
consumer sphere.

Ð N e t h e r l a n d s

(96) In the Netherlands too, the large jont market
shares are mainly due to the strong position of
Elektrowatt/Landis & Gyr. Only a small market
share is aggregated. According to the parties'
own figures, their combined market share
was [40% to 50%] (Siemens [<5%],
Elektrowatt/Landis & Gyr [40% to 50%]) in
1995/1996, [40% to 50%] (Siemens [<5%]),
Elektrowatt/Landis & Gyr [35% to 45%]) in
1994/1995, and [40% to 50%] (Siemens [5%],
Elektrowatt/Landis & Gyr [35% to 45%]) in
1993/1994. Other firms active in the
Netherlands are Schlumberger, Enermet, Iskra
Emeco and DZG. The customers surveyed by
the Commission issue calls for tenders to cover
their meter requirements sometimes on a
EU-wide basis. Electronic meters have been used
in Dutch homes since 1996. The fact that
domestic mechanical meters are now being
replaced with electronic ones suggests that
competition between suppliers of both
mechanical and electronic meters and between
them and suppliers of only electronic meters will
become increasingly fierce.

Ð A u s t r i a

(97) According to the parties' own figures, their
combined market share was [60% to 70%]
(Siemens [20% to 30%], Elektrowatt/Landis &
Gyr [35% to 45%]) in 1995/1996, [55%
to 65%] (Siemens [20% to 30%],
Elektrowatt/Landis & Gyr [30% to 40%]) in
1994/1995, and [60% to 70%] (Siemens [15%
to 25%], Elektrowatt/Landis & Gyr [35% to
45%]) in 1993/1994. Also present in Austria are
Schlumberger (with a market share of [25% to
35%]) and, to a lesser degree, DZG and
Bayrische Zählerrevision Bauer.

(98) The very large market shares which the parties
have hitherto enjoyed in Austria are essentially
attributable to the specific conditions of
competition in that Member State. Prices for
electricity meters were subject to public control
in Austria until the beginning of the 1990s.
Traditional supply relationships of many years'
standing existed between the few manufacturers
in Austria and their customers. This regulated
market gave the latter little incentive to
purchase on a price-conscious basis and to seek
out alternative suppliers.

(99) In recent years, however, prices for electricity
meters have fallen drastically (by up to 60%), a
fact which is confirmed by all customers
surveyed. The main reason for this has been
Austria's accession to the European Union and
the fact that Austrian customers have, since
1995, been issuing Community-wide calls for
tenders. Although traditional suppliers have
continued to have the upper hand during the
first of these calls for tenders, it cannot be
concluded that the parties will, on the basis of
their existing high market shares, in future have
an insufficiently controllable freedom of action
with regard to competition. In Austria too,
Europe-wide calls for tenders will lead to a
better overview of and further pressure on
prices, as has already occurred in the other
Member States. It should also be borne in mind
that Iskra Emeco is at present seeking to enter
the Austrian market. This development will
force the traditional suppliers to reduce their
prices still further in order not to lose their
traditional customers.

(100) The proposed merger can also not be expected
to lead to the emergence of a joint dominant
position on the part of Siemens/Elektrowatt and
Schlumberger either at the level of the individual
Member States or at EEA level. The
Commission's enquiries have not produced any
indications that an easing of competitive
conduct between the main suppliers is to be
expected. The reduction of meter prices
recorded in all Member States is evidence of
active price competition between the main
suppliers in all the Member States in recent
years. In view of the purchasing power of
customers and the intensity of external
competition, it is to be assumed that
competition between Siemens/Elektrowatt and
Schlumberger will remain strong after the
merger. Power supply companies have sufficient
market knowledge and negotiating power, which
they use via the system of Europe-wide calls for
tender. Contracts are now generally awarded
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solely on the basis of low prices. The
competitive pressure which already exists in
expectation of the future liberalisation of
electricity markets suggests that the power
supply companies will become even more
cost-conscious and that customers will pressurise
suppliers even more for lower prices. It should
also be borne in mind that the gradual
replacement of mechanical meters with
electronic meters will increase the pressure
of competition, in particular on the main
suppliers which, like Schlumberger and
Siemens/Elektrowatt offer both types.

(b) Heat meters

(101) With regard to heat meters, the aggregate
EEA-wide market shares of Siemens and
Elektrowatt are only just over [10% to 15%]
(Siemens [<5%], Elektrowatt/Landis & Gyr
[5% to 10%]). There is a noticeable overlap
between the parties only in Denmark (Siemens
[5% to 10%], Elektrowatt/Landis & Gyr [25%
to 35%] = [30% to 40%]) and Austria
(Siemens [5% to 15%]), Elektrowatt/Landis &
Gyr [25% to 35%] = [35% to 45%]). In
Germany the parties only have a market share
of less than 10%. Beside the parties, Spanner
Pollux (SPX) too, which sells heat meters
manufactured by Siemens, is active in Germany,
with a market share of [20% to 30%]. The
leading manufacturer Europe-wide is the firm
ISTA (market share [20% to 25%]), which
belongs to the Raab Karcher Group (VEBA).
Other important manufacturers are the Danish
firms Kamstrup, Danfoss and Grundfos. Some
manufacturers of electricity meters also make
heat meters (e.g. Schlumberger, ABB and
Enermet).

(102) The Commission's investigations have revealed
that the conditions of competition for heat
meters are to a large extent the same as for
electricity meters. The main customers of heat
meters are power-supply companies with district
heating operations. They issue calls for tenders
mainly on a Europe-wide basis. The customers
surveyed confirmed that heat-meter prices have
fallen sharply in recent years (by up to 50%).
Some expect a further drop in prices in coming
years.

(103) In view of these market structures, it is not to be
expected, despite the high joint market shares,

that the proposed merger will lead to the
creation or strengthening of a dominant position
for the parties on the individual markets in the
Member States most affected: Denmark, Austria
and Germany.

Ð D e n m a r k

(104) The large joint market share in Denmark is
largely a result of the strong position of
Elektrowatt/Landis & Gyr in that country. Only
a small market share is added. The parties'
combined share was, according to their own
figures, [35% to 45%] (Siemens [5% to 10%],
Elektrowatt/Landis & Gyr [25% to 35%]) in
1995/1996, [40% to 50%] (Siemens [5% to
15%], Elektrowatt/Landis & Gyr [25% to
35%]) in 1994/1995, and [35% to 45%]
(Siemens [15% to 25%], Elektrowatt/Landis &
Gyr [20% to 30%]) in 1993/1994. The market
leader in Denmark is Kamstrup. The merger will
lead to the disappearance of one of the main
competitors on the market segment of static
meters and to the parties' becoming the second
largest supplier. Alongside the parties and
Kamstrup, the firms Grundfos (market share,
according to the Commission's estimate, of less
than 20%]), Danfoss, Hydrometer and
Bailey-Fischer and Porter (Germany) sell heating
meters. The Commission's investigations have
revealed no indications of any expected easing
of competition between the leading suppliers
Kamstrup and Siemens/Elektrowatt.

Ð A u s t r i a

(105) According to their own figures, the parties had a
joint market share of [35% to 45%] (Siemens
[5% to 15%], Elektrowatt/Landis & Gyr [25%
to 35%]) in 1995/1996, [40% to 50%]
(Siemens [10% to 20%], Elektrowatt/Landis &
Gyr [25% to 35%]) in 1994/1995, and [40%
to 50%] (Siemens [10% to 20%],
Elektrowatt/Landis & Gyr [25% to 35%]) in
1993/1994. SPX, with a market share of [10%
to 20%], is also active in Austria. The main
competitors are ISTA and Kamstrup (with
market shares of some [10% to 20%] each) and
ABB. According to buyers, Kamstrup has been
particularly noticeable for its aggressive
competitive conduct in Austria. Given this
situation, there are no indications here either
that the merger will lead to the parties'
obtaining a market share which would allow
them to avoid the competitive pressure of other
suppliers.
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Ð G e r m a n y

(106) According to their own figures, the parties
achieved a joint market share of [5% to 15%]
(Siemens [0% to 10%], Elektrowatt/Landis &
Gyr [0% to 10%]) in 1995/1996. The joint
market shares in 1994/1995 and 1993/1994
were also under [5% to 15%]. In Germany,
according to the Commission's investigations,
SPX achieved a market share of [20% to 30%]
in 1995/1996. The most important competitors
are ISTA (market share of approximately [25%
to 35%]), and Danfoss and Kamstrup, whose
market shares however are currently still less
than 5%. Besides Kamstrup, Siemens and
Landis & Gyr are the only suppliers of
ultrasound heat meters in Germany. However,
these account for only 15% of the heat-meter
market at the moment. Given the increasing use
of ultrasound meters in Germany and the
generally confirmed aggressive price competition
from Kamstrup, substantial price competition
between Siemens/Elektrowatt/Landis & Gyr and
Kamstrup can be assumed. In view of these
facts, there is no reason to believe that the
merger will lead to a dominant position of the
parties on the market for heat meters in
Germany.

(c) Ripple control transmitters and receivers

(107) On the market for ripple control transmitters
and receivers, which is also small (market
volume of less than ECU 100 million), the joint
EEA market share of Siemens and
Elektrowatt/Landis & Gyr is some [25% to
35%] (Elektrowatt/Landis & Gyr [15% to
25%], Siemens [5% to 15%]), again according
to their own figures. Their competitors estimate
that share to be somewhat larger, but not more
than 35%. The main internationally active
competitors are Schlumberger (EEA market
share, according to the Commission's estimate,
of [25% to 35%]), Enermet (EEA market share
[15% to 25%]), and ABB (EEA market share
less than 10%). Iskra has now also begun to
supply ripple control receivers, initially in
Germany.

(108) In view of an EEA-wide market share of no
more than 35% and the size of the market
shares of their closest competitors, it cannot be
claimed that the merger will give rise to or
strengthen a dominant position. Nor, for the
following reasons, is it to be expected that the
merger plan will lead to a dominant position of
the leading suppliers taken together. Ripple
control transmitters and receivers are not

homogeneous products. They must be designed
to suit the network (including the software) of
the power supply company concerned. The
customers are mostly energy suppliers in a
quasi-monopsony position. Furthermore, the
barriers to market entry are low, particularly for
firms which come from the electronics sector.
The price of ripple control transmitters and
receivers, too, has fallen drastically over the last
five years. The EEA-wide collapse in prices for
ripple control transmitters and receivers shows
that in recent years active price competition
between the leading suppliers has prevailed.
Given the quasi-monopsony position of the
opposite side of the market and the intensity of
foreign competition, it can be assumed that,
even after the merger, there will be substantial
competition between the leading suppliers.

(d) Energy management systems

(109) In the area of energy management systems,
which is at present a relatively small market
(EEA-wide market volume of some ECU 100
million), it is mainly Elektrowatt/Landis & Gyr
which is active, with an EEA-wide market share
of some [20% to 30%]. Siemens is represented
only in Belgium/Luxembourg and Germany,
with market shares of less than 10%. Siemens'
EEA-wide market share is about [<5%].
Schlumberger is an important competitor
Europe-wide (Community market share of
[10% to 15%]). There are also a few other
national and international suppliers (UPS, ABB,
Datawatt).

(110) Given the small addition of market share and an
EEA-wide combined market share of [20% to
30%], it cannot be assumed that the merger will
create or strengthen a dominant position.

(e) Network control technology

(111) The EEA market volume for network control
technology is some ECU 700 million. It is
difficult to put a precise figure on market shares,
since the systems in question are expensive, are
tailored to the individual customer, and have a
long lifespan (up to 20 years). The award of an
individual contract to one company might
therefore influence its national and EEA market
share considerably, which leads to relatively
strong fluctuations. The parties estimate their
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average EEA-wide market share for network
control technology in the period 1993/1994 to
1995/1996 at [25% to 35%] (Siemens [15% to
25%], Elektrowatt/Landis & Gyr [5% to
15%]). Important international competitors are
ABB (market share, according to the
Commission's estimate, of [7% to 15%]) and
Cegelec-AEG, which belongs to the
Alcatel-Alsthom Group (market share, according
to the Commission's estimate, of [5% to 15%]).
Other competitors with smaller market shares
(e.g. Harris, PSI, REPAS, Westinghouse) also
exist, but some of them belong to large groups.
Smaller firms originally active only at national
level have also successfully expanded in recent
years (e.g. the Austrian firm SAT into Germany,
the Netherlands, Denmark and eastern Europe.

(112) The supply of network control technology is a
service-oriented and customer-oriented business,
whereby account must be taken of the specific
needs of power supply companies. A specific
problem is the short duration of software cycles
compared to the lifespan of an installation. This
means that proximity to the customer and
flexibility are more important factors than
financial strength. The customers are again
power supply companies, which have both
market knowledge and negotiating power. In
view of all of these factors, the merger will not
lead to, or strengthen a dominant position on
this market.

4. Payphones

(a) Public payphones

(113) The total volume of the payphones market (both
�public' and �private') in the EEA was some ECU
250 to 300 million in 1996, corresponding to an
overall quantity of some 480 000 units. �Public'
payphones account for about half of the total
value but less than one third of the total
quantity. This is because of the higher unit price
of public installations. Siemens and Elektrowatt
have a stronger market position for �public'
payphones, for which the number of suppliers
and customers is limited, than for �private'
payphones. According to their own information,
the parties have a combined EEA market share
for payphones as a whole of [25% to 35%]
(Siemens [5% to 15%], Elektrowatt [20% to

30%]). The Commission's investigations have
revealed that this share does not exceed [30%
to 40%]. In the area of �public' payphones, the
parties have a much stronger combined market
position (with an EU share of over [35% to
45%]). Elektrowatt's subsidiary, Landis & Gyr,
has been the leading supplier of �public'
payphones at least since 1993. In December
1996, Siemens acquired the Spanish
manufacturer Amper Elasa and thereby
significantly improved its own market position.
At the level of national markets for �public'
payphones, the merger will lead to an added
market share only in Germany. Outside that
country, Siemens is only active in Spain (via
Amper Elasa), where Elektrowatt has only a
minimal market share of some [<1%] for
indoor (i.e. �private') payphones.

Ð G e r m a n y

Market structure

(114) With some 20% of all installed �public' phones
in the EU (more than [¼] units, including some
[¼] cardphones) and a �public' payphone
network density of some two phones per 1 000
inhabitants, Germany has the second-largest
market potential of all EEA countries.
Developments on the German market are
currently being defined by the renovation and
modernisation programme of the �public'
operator, Deutsche Telekom. The number of
�public' payphones purchased fell between 1994
and 1996 because Deutsche Telekom did not
expand its network in view of the planned
introduction of a new generation of cardphones.
This new system is intended to meet higher
security standards. The project has been the
subject of a call for tenders. The introduction of
these new cardphones from the end of 1997 will
lead to existing phones being gradually replaced
and to market growth (up to [¼] payphones per
annum, with a total of some [¼] units).

(115) Three manufacturers competed for the German
�public' payphones market up to 1995: Siemens,
Landis & Gyr and Bosch Telekom. The latter
stopped developing new �public' payphones in
1995 and now supplies only those phones
covered by its outstanding obligations.
Nevertheless, Deutsche Telekom has still been
able after 1996 to award its contracts to at least
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two suppliers. In view of Deutsche Telekom's
strong purchasing power, the basic conditions
for effective competition continued to be met on
the basis of existing procurement practice even
after Bosch Telecom had withdrawn from the
market because, with Siemens and Landis &
Gyr, two suppliers were still competing with
each other.

Effects of the merger

Ð Creation of a dominant position

(116) After the merger of Siemens and Elektrowatt,
Deutsche Telekom will no longer have the
possibility of buying from two different
suppliers. It seems extremely questionable
whether effective competition can be restored on
the basis of an alternative supplier in the
medium term. Siemens and Landis & Gyr have
developed the new �N.I.K.E.', system in
conjunction with Deutsche Telekom. [¼]. The
�public' payphones market in Germany will, in
the foreseeable future, consist of cardphones
developed by Siemens and Landis & Gyr and
operated using Eurochip phonecards. For
economic and technical reasons, the only
possible suppliers of these phones will be
Siemens and Landis & Gyr. By approaching
these two suppliers for the development of the
new card phone system, Deutsche Telekom had
ensured that it had at its disposal two suppliers
which were independent of each other but
which, in particular, were both still familiar with
the details of the management system. The
merger will mean that Siemens will be the only
supplier of the new-generation cardphones. It
will therefore have a dominant position on the
�public' payphones market in Germany.

(117) [¼]. Despite this theoretical room for
manoeuvre laid down by contract, the changes
to the market structure caused by the merger
will lead to a restriction of competition. The
N.I.K.E. cooperation agreement between
Siemens and Landis & Gyr concerned the
development of a new overall system. The
powerful customer, Deutsche Telekom, was still
able to stimulate competition by awarding its
contracts to a number of suppliers. At the same
time it could avoid the technical risk of
introducing untried �public' payphones which
had possibly not been smoothly adapted to the

requirements of the management system. Since
the alternative source of supply has now
disappeared, it no longer has this means of
exerting pressure. The investigations carried out
have confirmed that effective competitive
pressure by potential market entrants is not to
be expected.

(118) Even if the barriers to entry with regard to the
technology developed by Siemens could be
overcome by granting a licence, entry into the
market is not worthwhile for a new supplier.
The new phonecard system is a product line
developed specifically for the German market.
The market volume is limited, and, alongside
Siemens/Landis & Gyr, competitors are already
active on this market which were and are
traditional suppliers of Deutsche Telekom. These
suppliers have developed the new phonecard
system together with Deutsche Telekom for the
German market and control the technology
applied. In addition, Deutsche Telekom has
already ordered [¼] quantities with traditional
suppliers.

(119) It should also be remembered that a potential
interested party, even if it receives licences for
the cardphone technology, does not have the
same knowledge of the overall system that
Siemens/Landis & Gyr does as the developer of
that system [¼]. For Deutsche Telekom, given
the requirements regarding the company
background system, a complete change of
supplier for the remaining delivery quantities
[¼], for which firm orders have not yet been
placed with Siemens/Landis & Gyr, would be
too risky. It can therefore be assumed that
Deutsche Telekom, in order to minimise its risk,
would not place an order for the entire delivery
quantity remaining with one potential interested
party. Thus, the prospects of a potential supplier
being awarded a worthwhile contract are very
slight. After the merger, therefore, the lock-in
effect caused by Deutsche Telekom's long-term
contractual obligation towards the dominant
supplier Siemens will prevent any effective
pressure being exerted by potential competitors.

Conclusion

(120) In view of the above, the Commission has come
to the conclusion that the proposed merger will
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lead to the emergence of a dominant position on
the part of Siemens on the market for �public'
payphones in Germany and that competition on
that market will be significantly impeded. The
Commission also takes the view that, because of
the lock-in effect caused by Deutsche Telekom's
long-term contractual obligation towards
Siemens, which will be the dominant supplier
after the merger, it remains unlikely that
potential competitors will be able to exert
effective pressure. There are no visible
indications that Deutsche Telekom's purchasing
power will be able to offset these effects. The
lock-in effect will also continue to be felt after
the time limit for fulfilling the contract has
expired. As soon as the new cardphone system is
installed, i.e. the current generation of
cardphones has been completely replaced,
demand in this field for servicing and replacing
the installed base will shrink. Market entry for
firms which have hitherto not received any
orders from Deutsche Telekom will, in view of
the few replacement orders available, hardly
make economic sense, since access to third-party
technology, which is associated with high
investment costs, is generally profitable only if
the number of units involved is relatively large.

Commitment given by the parties

(121) In the course of the proceedings, the parties
informed the Commission that Elektrowatt AG
had decided to sell all the business and assets of
Landis & Gyr in the area of payphones, chip
cards and visual security features for banknotes
and security documents to third parties. The sale
of the payphones operation could lead the
Commission to lift its doubts concerning the
emergence of a dominant position in Germany.

(122) Should this sale no longer take place before
completion of the notified merger, the parties
have given the following commitment:

(123) �(1) Siemens undertakes to ensure that, after
acquiring sole control of Elektrowatt AG
(deadline II within the meaning of the
agreements between (inter alia) CreÂdit Suisse

and Siemens, see Section 2.1 of the notification),
Elektrowatt AG and the firms associated with it
will sell all their activities relating to the
development, manufacture and marketing of
payphones (public and private) (subject of the
disposal) to a third party [¼]. The third party in
question must be independent and unconnected
with the Siemens Group and be an existing or
potential effective competitor [¼].

(124) (2) Siemens undertakes to ensure, after
completion of the merger and before the said
sale, that the subject of the disposal covers all
activities relating to the development,
manufacture and marketing of public and
private payphones. Siemens also undertakes to
maintain the same conditions of competition in
the subject of the disposal as applied before
completion of the merger. Siemens also
undertakes to ensure that, outside the normal
course of business, the business assets of the
subject of the disposal will not be reduced
before the sale [¼].

(125) (3) Siemens undertakes to ensure, after
completion of the merger and before the said
sale of activities, that the future buyer of the
subject of the disposal will be placed in the same
position (i.e. concerning rights and obligations)
with regard to the N.I.K.E. cardphone system
jointly developed by Landis & Gyr for Deutsche
Telekom as Landis & Gyr was in before the
merger. In particular, this means that the buyer
will have the same rights to the jointly
developed technology of the N.I.K.E. system as
Landis & Gyr had before the merger. If Landis
& Gyr has its own patents or any other
intellectual-property rights and own know-how
with regard to the N.I.K.E. system, Siemens
undertakes to transfer them to the buyer. If
Landis & Gyr does not have its own patents or
other intellectual-property rights and own
know-how but has access to the technology
developed by Siemens, Siemens undertakes to
grant the buyer the same access under the same
conditions as are applied to Landis & Gyr.

(126) (4) [¼], Siemens will, in consultation with the
Commission, appoint a trustee (the trustee), for
example an investment bank. The latter shall
ensure on behalf of the Commission that until
the disposal of the subject of the disposal
Siemens fulfils its obligations vis-aÁ-vis the
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Commission, entered into under point 2. The
trustee shall also ensure that with regard to the
sale Siemens fulfils its obligations vis-aÁ-vis the
Commission, entered into under point 3, [¼].

(127) (5) Should the sale not occur [¼], Siemens
will irrevocably transfer authority over the
subject of the disposal to the trustee, who, [¼],
will carry out the sale at the expense of the
owner(s) in accordance with regular commercial
principles, [¼].

(128) (6) Every three months, the trustee shall send
the Commission, as well as a copy for Siemens,
a written report on the monitoring of the
fulfilment of the obligations entered into by
Siemens vis-aÁ-vis the Commission.

(129) (7) Before the signing of a binding contract
and at any rate every three months, the trustee
shall send the Commission, as well as a copy for
Siemens, a written report on the progress of
negotiations with third parties interested in
buying the subject of the disposal.

(130) (8) The trustee shall continue the negotiations
with an interested third party only if the
Commission within two weeks of receiving the
trustee's report does not formally communicate
its view that the buyer does not satisfy the
conditions of purchase.

(131) (9) The duties of the trustee shall end after
the subject of the disposal has been sold.

(132) (10) [¼]'

Assessment of this commitment

(133) The merger leads only in Germany to any
significant addition of market shares on the
market for �public' payphones. After a careful
examination of the plan, the Commission takes
the view that the merger will give rise to a
dominant position on the part of Siemens on
this relevant national market, as a result of

which effective competition will be impeded in a
substantial part of the common market. On the
basis of the proposed commitment, competitors
are being offered the possibility of buying the
payphone activities of the subsidiary, Landis &
Gyr, on the market for �public' payphones in
Germany. After this sale has occurred, the buyer
will be in the same position as that previously
occupied by Elektrowatt/Landis & Gyr. This
will ensure that Deutsche Telekom will still have
access to two suppliers after the merger.
Deutsche Telekom will therefore still be in a
position to award its contracts for the
manufacture and supply of �public' payphones
on the basis of effective competition between
Siemens and the other supplier. The Commission
has therefore concluded that the proposed
commitment is liable to prevent a dominant
position from arising or being strengthened on
the market for �public' payphones in Germany.

(134) The commitment proposed by the parties covers
the disposal of the entire payphones division, i.e.
all the payphone activities of Landis & Gyr. The
parties have not proposed restricting the
commitment to the payphone activities of
Landis & Gyr on the market for �public'
payphones in Germany. Restriction of the
commitment would be considered only if such a
commitment were already enough to avert the
creation or strengthening of a dominant position
on the market for �public' payphones in
Germany with sufficient certainty. It seems
extremely doubtful, however, whether a suitable
buyer could be found for a disposal that was
limited to �public' payphones in Germany, in so
far as such a restriction could be applied at all
in law and in fact. The proposed commitment is
therefore necessary if the creation or
strengthening of a dominant position on the
market for �public' payphones in Germany is to
be averted with sufficient certainty.

(b) Private payphones

(135) On the �private' payphones market, many more
suppliers are active EEA-wide than on the
�public' payphones market. Alongside
Elektrowatt/Landis & Gyr (with a market share
of approximately 18%), two other competitors,
Tetrel and GN-Rathdown, had comparable
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market shares in 1995 (approximately 20% in
each case). Tetrel has considerably improved its
market position in recent years, having become
the leading supplier to the British
Telecommunications Group. Other competitors
are Schlumberger (1995 market share of some
7%), Ascom-Monetel (1995 market share of
less than 5%) and FMN Nordhausen (1995
market share of some 6%), which are active in
several Member States. In 1996, the Far Eastern
companies Inventec and Vector also entered this
market, which indicates that barriers to entry
are lower than for �public' payphones. Siemens
does not itself manufacture �private' payphones,
but it does have a 40% holding in GTP (1995
market share of some 5%).

(136) In the course of the proceedings, the parties
informed the Commission that Elektrowatt has
now bought GN-Rathdown. According to the
parties, the purpose of this acquisition is to
�round off' Elektrowatt's payphones business
with a view to the intended sale and, hence, to
improve the terms for that sale. The effects on
competition of the acquisition are confined at
most to the period before the fulfilment of the
commitment to sell. It is not necessary therefore
to subject this merely temporary change in
Siemens's position on the �private' payphones
market to a more thorough assessment. In view
of the existing market structure and given that
Elektrowatt's payphone business is to be sold,
plus the fact that Siemens, at the latest when the
commitment has been fulfilled, will be active on
the �private' payphones market only through its
holding in GPT, the Commission has concluded
that the merger does not give rise to any doubts
regarding competition on the �private'
payphones market.

D. OVERALL ASSESSMENT

1. Building management systems and their
servicing

(137) The proposed merger does not lead to the
emergence or strengthening of a dominant
position on the part of the parties on either the
EEA market for building management systems
or on the national markets for the servicing of
such systems.

2. Fire-alarm installations, intrusion-protection
and other security installations, servicing of

fire-alarm installations, and intrusion-protection
and other security installations

(138) On the national markets for fire-alarm
installations and for intrusion-protection and
other security installations, and on the national
markets for the servicing of such installations,
the merger will not give rise to, or strengthen a
dominant position which would impede effective
competition in the common market or a
substantial part thereof.

3. Electricity meters

(139) On the national markets for electricity meters,
the merger will not give rise to, or strengthen a
dominant position which would impede effective
competition in the common market or a
substantial part thereof.

4. Heat meters

(140) The proposed merger does not lead to the
emergence or strengthening of a dominant
position on the affected markets for heat meters.

5. Ripple control transmitters and receivers

(141) The proposed merger does not lead to the
emergence, or strengthening of a dominant
position on the part of the parties on the
affected EEA market for ripple control
transmitters and receivers.

6. Energy-management systems

(142) The proposed merger does not lead to the
emergence, or strengthening of a dominant
position on the part of the parties on the
affected EEA market for energy-management
systems.

7. Network control technology

(143) The proposed merger does not lead to the
emergence, or strengthening of a dominant
position on the part of the parties on the
affected EEA market for network control
technology.
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8. �Public' and �private' payphones

(144) The Commission's investigations have revealed
that no dominant position will be created or
strengthened as a result of the merger on the
private payphone markets. On condition that
the commitment given by the parties is fulfilled,
this assessment also applies to �public'
payphones.

V. CONCLUSION

(145) For the reasons set out above, subject to the
condition that the commitment given by the
parties is fulfilled, it is to be assumed that the
proposed merger will not lead to the creation or
strengthening of a dominant position as a result
of which effective competition would be
significantly impeded in a substantial part of the
Community. Subject to that condition, therefore,
the merger is to be declared compatible with the
common market and with the functioning of the
EEA Agreement pursuant to Article 2(2) of the
Merger Regulation and Article 57 of the EEA
Agreement,

HAS ADOPTED THIS DECISION:

Article 1

The notified merger between Siemens AG and
Elektrowatt AG is hereby declared compatible with

the common market and with the functioning of the
EEA Agreement, subject to the condition that the
commitment given by the parties and set out in recitals
123 to 132 of this Decision is fulfilled.

Article 2

The parties shall be required to report to the
Commission on the fulfilment of the condition in
Article 1 of this Decision.

Article 3

This Decision is addressed to:

Siemens AG
Wittelsbacherplatz 2
D-80333 München.

Done at Brussels, 18 November 1997.

For the Commission

Karel VAN MIERT

Member of the Commission
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COMMISSION DECISION

of 24 February 1999

relating to a proceeding pursuant to Article 85 of the EC Treaty

(Case No IV/35.079/F3 Ð Whitbread)

(notified under document number C(1999) 346)

(Only the English text is authentic)

(1999/230/EC)

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation No 17 of
6 February 1962, First Regulation implementing
Articles 85 and 86 of the Treaty (1), as last amended
by the Act of Accession of Austria, Finland and
Sweden, and in particular Articles 4, 6 and 8 thereof,

Having regard to the application for negative
clearance and the notification for exemption submitted
on 24 May 1994 by Whitbread PLC pursuant to
Articles 2 and 4 of Regulation No 17,

Having published a summary of the application and
notification pursuant to Article 19(3) of Regulation
No 17 (2),

After consultation with the Advisory Committee for
restrictive practices and dominant positions,

I. THE FACTS

A. INTRODUCTION

(1) On 24 May 1994 Whitbread PLC (hereinafter
�Whitbread') notified three standard forms of

leases (hereinafter �the Leases'), the subject of
each of the Leases being a fully fitted-out,
on-licensed (3) public house in the United
Kingdom with a tie for beer as described below.
The three standard forms are the 20-year lease,
the pre-retirement lease and the five-year lease.
Whitbread requested negative clearance or
confirmation that the Leases qualified for the
application of Commission Regulation (EEC)
No 1984/83 of 22 June 1983 on the application
of Article 85(3) of the Treaty to categories of
exclusive purchasing agreements (4) (hereinafter
�the Regulation') or individual exemption
pursuant to Article 85(3) of the EC Treaty, to
take effect as from the date on which the
agreements were entered into. The Regulation
contains in its Title II special provisions for
beer-supply agreements.

(2) In February 1995, the Office of Fair Trading
(hereinafter �OFT') started, upon the request of
the Commission, an enquiry into the UK
brewers' wholesale pricing policy. This enquiry,
which included Whitbread, resulted in the
internal OFT report on their �enquiry into
brewers' wholesale pricing policy' (hereinafter
�the OFT report'); it was adopted in May 1995
and a press release on the report was issued by
the OFT on 16 May 1995.

(3) In addition to the OFT report, the information
in the notification has been supplemented by
way of a verification pursuant to Article 14(2)
of Regulation No 17 at the premises of
Whitbread and several requests for information.

(4) Following the publication in the Official Journal
of the European Communities of the notice

(1) OJ 13, 21.2.1962, p. 204/62.
(2) OJ C 294, 27.9.1997, p. 2.

(3) On-licensed premises are those which are licensed to sell
alcoholic beverages for consumption on and off the
premises as opposed to off-licensed premises such as
supermarkets which are licensed for off-premises
consumption only.

(4) OJ L 173, 30.6.1983, p. 5.
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pursuant to Article 19(3) of Regulation No 17
(hereinafter �the Notice'), in which the
Commission announced its intention to grant a
retroactive exemption pursuant to Article 85(3),
the Commission received 135 observations from
interested third parties. Twenty of these
observations were individually drafted replies
from Whitbread lessees or their representatives
arguing against the exemption; two lessees were
in favour of exemption; 79 replies were
submitted by Whitbread lessees following a
model prepared by Group Action Limited, an
action group for (originally Inntrepreneur)
lessees. The Commission also received
observations from the Bavarian Lager Company,
and 23 lessees, of which nine indicated that they
were Whitbread lessees, signed a standard reply
put at their disposition by that company (with
one lessee adding some personal comments to
this reply). Furthermore, the Campaign for Real
Ale (a UK beer consumers interest group), two
accountants, three lessees' action groups, three
lessees of other companies than Whitbread, and
a law professor submitted observations.

(5) The information in these observations will be
dealt with in the remainder of this Decision. 92
of the interested third parties requested the
Commission to register their submission also as
a formal complaint against Whitbread. Some of
these complainants withdrew their complaint,
but the 67 remaining complainants were
informed in July 1998, pursuant to Article 6 of
Commission Regulation (EEC) No 99/63 of
25 July 1963 on the hearings provided for in
Article 19(1) and (2) of Regulation No 17 (5), of
the Commission's intention to reject their
complaint. 11 of them presented some further
comments on this letter. These comments are
also integrated in this Decision.

(6) The Commission services have supplemented the
observations given by Whitbread lessees by
visiting three of them at their premises.

B. THE PARTIES

(7) Whitbread is a UK food, drinks and leisure
company. Its business includes the brewing,

marketing and distribution of beer and the
wholesaling of other drinks, the ownership of
leased public houses and management of public
houses, restaurants, hotels, off-licences and
leisure clubs. The activities of the Whitbread
Group are carried out through a divisional
structure involving management by eight
separate trading divisions. The division
responsible for the leased estate is the
Whitbread Pub Partnership (hereinafter �WPP').

(8) In the fiscal year ending February 1997,
Whitbread owned approximately 4 490
on-licences, of which 2 170 were managed
(meaning that the operator is an employee of the
company), 2 130 were leased with a beer tie to
individual lessees and 190 were leased to
multiple operators free of the tie. Of the leased
estate, 1 970 outlets were let on permanent
agreements and 160 by way of temporary
tenancy agreements. Of the 1 970 permanently
let outlets, 1 938 were let out according to one
of the notified agreements (1 643 20-year leases;
276 five-year leases and 19 pre-retirement
leases). Whitbread's total turnover in the 1997
fiscal year was approximately GBP 3 billion. In
that year Whitbread accounted for 13% of the
UK beer market in volume production terms.

(9) In 1990/1991, Whitbread owned 6 162 houses,
of which 1 871 were managed and 4 291 were
leased to individuals.

(10) Details of the actual number of barrels (6) sold
by Whitbread to and the relevant market shares
on the UK on-trade beer market of (a) all
tenanted/leased pubs, including those on
temporary tenancy agreements, (b) managed
houses, (c) pubs with a loan tie to Whitbread,
(d) total of Whitbread's sales to property tied
pubs, managed houses and loan ties, (e)
Whitbread's total sales to the on-trade and (f)
the total UK on-trade market are given in
Table 1 below:

(5) OJ 127, 20.8.1963, p. 2268/63.
(6) 1 barrel equals 1,63659 hectolitre; 1 hectolitre equals

0,611026 barrels.
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Table 1

Whitbread's position in the UK on-trade beer market

(thousand barrels)

(a) (b) (c) (d) (e) (f)

1990/1991 949 857 611 2 417 3 953 31 863

1996/1997 [¼] (1) [¼] [¼] [¼] [¼] [¼]

(1) Business secret.

(%)

(a) (b) (c) (d) (e) (f)

1990/1991 2,98 2,69 1,92 7,59 12,41 100,00

1996/1997 [¼] [¼] [¼] [¼] [¼] [¼]

(11) The average length of Whitbread's loan tie
agreements has been, since 1990, about eight
years. The average duration of these agreements
before repayment or re-negotiation is three
years. Whitbread estimates that it retains the
business with the outlet after the loan is
terminated in only 15% to 20% of instances
following re-negotiation. Whitbread has no
records of the prior arrangements of accounts
entering a new loan agreement with the
company. Whitbread's outstanding loan books
has fallen from a figure of some GBP 180
million in 1990 to GBP 30 million in 1998.

(12) The Commission has only limited information
on the barrelage/percentage of beer sold by
Whitbread to other operators on the �wholesale'
level of the UK on-trade beer market, subject to
some form of �tying' such as a minimum
purchasing obligations, a must stock obligation
or a (limited) non-compete clause. These other
operators include other brewers, traditional
wholesalers or non-brewing pub companies.
This limited information tends to indicate that
the volume accounted for by agreements with
minimum purchasing obligations accompanied
by penalties is decreasing compared to the early
nineties, as more recent agreements are more
discount-driven, providing for discounts linked
to certain volume or distribution targets.

Stocking obligations (for the managed part of
the estate) and listing obligations (for the leased
part of the estate) still seem to be included in
such agreements, although no estimate has been
presented as to the volume that this might
represent.

(13) The other party to the actual agreements, that
are based upon the notified standard Leases, are
individuals or their companies who, in general,
have an interest in only one on-licensed site.

C. THE MARKET

(14) Since 1990, the date of introduction of the
20-year lease, significant changes have occurred
in the structure and conduct of the UK on-trade
beer market. These are for the most part the
result of the Beer Orders made following the
Monopolies and Mergers Commission's
(hereinafter �MMC') report on the supply of
beer, together with a fall in both overall demand
and particularly on-trade beer sales, shifts in
consumer demand towards pubs offering a
wider choice of drinks and food, the withdrawal
of several companies from brewing and the
redefinition of relationships between brewers
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and pub retail chains on the one hand and
tenants on the other.

The 1989 MMC report and the subsequent Beer
Orders

(15) The 1989 MMC report into the supply of beer
led to a number of recommendations being
made which were aimed at relaxing the
traditional tie (exclusive purchasing obligation
and non-competition obligation) between
brewers and pubs. Most of the MMC's
recommendations were implemented, mainly by
the Supply of Beer (Tied Estate) Order 1989 and
the Supply of Beer (Loan Ties, Licensed Premises
and Wholesale Prices) Order 1989 (hereinafter
�the Orders'). The Tied Estate Order imposed
the following changes upon the �national
brewers', namely brewers having an estate of
more than 2 000 on-licensed premises:

Ð their tenants/lessees would be free of tie for
non-beer drinks and low-alcohol beers,

Ð their tenants/lessees would have the right to
buy one cask-conditioned ale (a beer with
fermentation in the cask) (7) from a source
other than the brewer/landlord (hereinafter
�the guest beer clause')

and

Ð they were only allowed to tie a certain
number of pubs. This forced them to sell or
free of tie about 11 000 of the then
estimated 60 000 UK pubs. Whitbread is
allowed to tie a maximum of 4 311 pubs.

Demand factors

(16) Beer can be sold through the on-trade, such as
pubs, hotels and restaurants, or through the
off-trade, such as supermarkets and off-licences.
In addition, imports brought into the UK by
private individuals on which duty has been paid,
mainly from Calais, are estimated to account for
almost 5% of total beer consumption in the UK
in 1997. Volume sales of all beer in the UK fell
by some 4% between 1989 and 1997 and
volume sales of beer in the on-trade fell by some
20% in the same period. The proportion of
sales volume accounted for by the on-trade has
thus fallen (from 79,3% in 1989 to around
68% in 1997) but, with the exception of
Ireland, remains the highest proportion in the
Community.

(17) Falling beer sales volume in the on-trade has
been offset by:

(a) a rise, in real terms, in on-trade beer prices
of 21% between 1989 and 1996, only a
negligible proportion of which was
accounted for by tax increases

and

(b) a rise in the proportion of non-beer sales in
pubs to 37% of total revenues in 1996,
largely as a result of the increase in catering
sales.

(18) Consumption of draught beer accounted in 1996
for 63% of total consumption. This is also, with
the exception of Ireland, the highest figure in
the Community. In contrast, the figure for
Belgium, which has the third largest draught
consumption in the Community, was 39%. UK
pubs also offer a bigger choice of draught beers
than elsewhere in the Community, with an
average of 6,5 brands per pub.

Supply factors

Brewing

(19) The main change since 1989 is that the brewing
market has become more concentrated. The
increased concentration has been caused by
companies leaving the brewing market and

(7) The UK Government extended the scope by also
allowing for one bottle-conditioned beer from 1 April
1998.
The Bavarian Lager Company, a company that
complained to the European Commission that the
�cask-conditioned' guest beer clause was in breach of
Article 30 of the Treaty, commented in its observations
to the notice on this footnote. The company requested
that the footnote should mention that the
�bottle-conditioned' change was the result of procedure
against the UK for breach of Article 30. With regard to
the Whitbread notice, the company requested the
Commission to publish an addendum to the above effect,
containing a new deadline for observations.
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selling their brewing operations to existing
competitors. In 1996, the four remaining
national brewers, Scottish & Newcastle, Bass,
Carlsberg Tetley Brewing and Whitbread,
commanded 78% of the UK beer market in
terms of supply. The Herfindahl-Hirschmann
index (hereinafter �HHI'), used to help describe
market concentration, for the UK beer market
increased, on the basis of the market shares of
the national brewers, from 1 350 in 1991 to
1 678 (8) in 1996. With an HHI of between
1 000 and 1 800, the market is described as
�moderately concentrated'. Some regional
brewers (9) left the market between 1989 and
1996, reducing the number of regional brewers
from 11 to eight.

Wholesaling

(20) The result of the Orders was the sale of some of
the national brewers' tied estates. This was
expected to lead to an increase in the free trade
and to a greater role for traditional wholesalers.
However in 1995/1996 traditional wholesalers
still only accounted for some 6% of
distribution, compared to 5% in 1985. The
national brewers still dominate the wholesale
sector, with a share of distribution similar to
their share of production. As regional brewers
do not require the services of traditional
wholesalers either, this, combined with the
general decline in sales of beer and the increased
efficiency of national brewer-wholesalers, has
resulted in marginal growth in the traditional
wholesale sector.

(21) The pubs that were sold by the national brewers
were purchased mainly by retail pub chains or
by regional brewers. In general, pub chains

either have their own wholesaling operations or
are supplied directly by the brewers.

Retailing

(22) In the UK, the retail sale of beer and other
alcoholic drinks for consumption on the
premises requires a justice's (local law-court's)
licence. Three distinct classes of licences are
currently in operation (10):

Ð full on-licences: where a person can buy an
alcoholic drink without being a resident or
having a meal. There are approximately
83 100 full on-licences in issue, of which
around 57 000 (11) are pubs. The remainder
include hotels and wine bars,

Ð restricted on-licences: where it is a condition
on buying a drink that the customer is either
a resident or having a meal. Covers some
32 300 private hotels and restaurants,

Ð clubs: a person has to be a member before
buying a drink. Covers some 31 500 outlets,
mainly jointly owned by their members.

(23) By forcing changes in the ownership of pubs, the
Orders have also had an effect on the
proportion of beer sold through the different
retail channels: (a) the tied estate of the brewers,
(b) the managed estate of the brewers, (c) the
tied estate of non-brewing pub companies, (d)
the managed estate of non-brewing pub
companies, (e) loan-tied premises and (f) untied
or free premises. This can be seen from the
following overview on beer sales (volume). The
1985 data come from the MMC report and can
be considered as representative for the years
1985Ð1989; the 1997 data are from the
Brewers and Licensed Retailers Association
(hereinafter �BLRA'), including estimates for
non-members.

(8) The Commission does not have precise information on
the market shares of the other UK brewers. Nevertheless,
it does not estimate that the HHI for all brewers would
reach the 1 800 mark, above which a market is
considered to be �highly concentrated'.

(9) Defined in the MMC report as brewers which �have a
business which is mainly, but not necessarily wholly,
concentrated in a single region of the UK'. The number
of regionals in 1996 is defined taking the number of
owned pubs and production volume for the smallest
regional in the MMC report as a benchmark.

(10) The licensing system is slightly different in Scotland.
(11) Other publications have estimated the number of pubs at

61 000.
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Table 2

UK on-trade beer consumption

(%)

(a) (b) (c) (d) (e) (f)

1985 30,8 24,2 0,0 0,0 22,0 23,0

1997 10,0 17,2 11,4 8,3 18,1 35,0

(24) The 10% figure for the sales going through the
tied estates of the brewers in 1997 includes the
tied purchases of the lessees and the
cask-conditioned beer that the tenants and
lessees of the national brewers purchase, with a
discount, from their landlord-brewer (12). The
figure does not include the purchases by the
national brewers' tenants and lessees of a guest
beer from another supplier.

(25) The 18,1% figure for loan-tied premises'
volume in 1997 does include the total volume
that a loan-tied pub operator buys from the
supplier with whom he has a loan tie. This
volume may exceed the tied quantities laid
down in the loan agreement. It is, however, not
known what part of the 18,1% represents
purchases in excess of the loan-tied quantity.
The 18,1% figure does not include the �free'
purchases of a loan-tied pub operator with other
suppliers.

(26) While the above table gives an idea of the
throughput in the on-trade by describing the
ownership situation of the premises, it can also
be noted that if one refers to the category of
on-licensed premises, 70% of beer is sold
through the estimated 57 000 pubs, 20%
through clubs and 10% through restaurants,
hotels, wine bars and so forth with full or
restricted on-licences (1995 data).

(27) The Orders also reduced the restrictive scope of
loan ties, by allowing their termination at any
moment in time by the tenant on three months'
notice. The Orders also introduced the
guest-beer right for publicans with trade loans
from the national brewers. From information
supplied by the BLRA (following a specific
survey undertaken in 1996), it appears that the

usual period of a loan is five or 10 years, and
the average actual length is almost four years.
31 brewers had some 37 000 loans outstanding
at the end of the survey period (almost 35 000
at the start) with over the year almost 8 000
new loans entered into and over 5 000 repaid.
The value of the loans repaid during the period
exceeded the value of the new loans made (to
existing or new customers); some 2% of the
outstanding capital was written off as bad debts.
The average value of a loan is around GBP
30 000. There appear to be two types of loans,
relatively small ones (a value of almost GBP
5 000 at the start of the period, but only an
average value of less than GBP 2 000 at the end
of the survey period) which are often made
available to small free-trade pubs and they
appear to be very volatile. On the other hand,
there are much larger loans to large volume
outlets such as clubs (average value around GBP
60 000) and these are usually non-exclusive.
However, the purchasing obligations are usually
for a specific quantity of beer. No estimate was
made by the BLRA as to the volume split
between small and big loans, the number of the
non-exclusive (big) loans, the total on-trade
volume-percentage accounted for by such
non-exclusive loans, or the percentage of total
throughput of the relevant premises accounted
for by the quantity of beer stipulated in such
loan ties. No information was given as to the
proportion of loans which the publican pays
back with money loaned to him by another
brewer (in exchange for a new loan tie). Beer
volumes sold through loan ties have fallen in the
last couple of years and, for the years
1994-1997, the scale of loan repayments has
exceeded the value of new loans.

Competition between brewers

(28) At the wholesale level, the major brewers have
some guaranteed sales through their tied and
managed estates. The brewers have to compete

(12) This is also sometimes called a guest beer, although the
legal definition of a guest beer refers to the purchase of a
cask-conditioned beer from another supplier (see
recital 15).
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to supply the remainder of the market, through
individual agreements with free houses (with or
without loan ties) and supply agreements with
pub chains and other brewers (with or without
�ties' such as minimum purchasing obligations,
non-compete and must-stock obligations). The
competitive parameters are mainly price and
brand strength, although the brewers also try to
gain sales by offering other benefits such as
promotional support.

Market entry at brewing level

(29) The main hindrances to entry at this level are
the need to secure outlets for supplies and to
have access to a distribution system. A new
entrant has to secure supplies to free houses,
pub chains, or to the brewer's estates as part of
their portfolio of beers or (in the case of a
national brewer) as a guest beer. Possession by
competitors of well-known brands may hinder
the entry, or expansion, of existing brewers.
This may be more important in lagers, which
are normally marketed nationally, and where
economies of scale in advertising may make
small-scale entry less viable. The difficulties
involved in small-scale entry may be increasing
as the advertising spend for the national lager
brands has increased substantially over the last
couple of years, even on a brand basis.

(30) The need to secure outlets has been reduced
since the implementation of the Orders, owing
to the reduction of the proportion of the market
subject to ties and to the emergence of pub
chains (in so far as they are not tied Ð see
recital 28). It is easier for a new entrant to enter
supply agreements with a chain rather than with
individual pubs. Whereas it is relatively easy to
set up a distribution system limited to the supply
of the wholesale depots of the other brewers
and/or wholesalers, it is more difficult to reach
the individual retail outlets.

(31) Most foreign producers of beer (mostly lager)
have chosen to enter the UK market by entering
into exclusive licensing agreements with existing
national brewers whereby the beer is brewed in
the UK and sold as part of the national brewer's
portfolio of brands. These foreign lagers have
often been marketed as premium brands and

supported by substantial advertising spending.
Whitbread has concluded such licensing
agreements with Interbrew (Stella Artois),
Heineken (lager and export Heineken) and for
the Murphy's Irish Stout brand.

Market entry at retail level

(32) Pubs compete only with others in their locality.
Broadly speaking, each area has a local price for
a certain type of package, which comprises the
total pub �offer' (facilities, ambience) and not
just the price of beer.

(33) Entry barriers in the retail market are relatively
low. The only one of any significance is the
presence of licensing laws, which can prevent
new pubs from being opened unless there is a
need for them. These laws are not applied
strictly throughout the UK but, where it is, it
can result in entry within that locality being
difficult. Also, in some areas of the UK, licences
are now being refused mainly on public order
grounds. However, a particular pub company
has succeeded in opening over 100 pubs on
greenfield sites in recent years.

Changes in arrangements between pub tenants
and their landlords

(34) Historically, pubs were let by means of
�traditional' short-term pub tenancies. Brewers
retained responsibility for the fabric of the
building and its fixtures and fittings, and tenants
were responsible for selling beer supplied by the
landlord plus other drink and food. Following
the MMC report, pub tenants in England and
Wales were provided with security of tenure (13)
by being brought within the Landlord and

(13) Except for a limited number of specified reasons, i.e. the
owner of the pub wants to use the outlet for his own
purposes as a managed house, in which case the lessee
receives compensation fixed by law, the parties can
negotiate a new agreement. In the absence of a new
agreement, the UK courts will renew the agreement on
similar terms to the existing agreement with the
exception of the rent and the duration which cannot
exceed 14 years.
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Tenant Act 1954. However, well before the
MMC's recommendation, the first long full
repair and maintenance leases, which provided
some security of tenure and the ability to assign
the lease, were offered.

D. THE AGREEMENTS

(35) The Leases are contracts between Whitbread
and the lessee, whereby Whitbread makes
available a licensed public house together with
fixtures and fittings to a lessee for the purpose
of carrying on the business of the public house
and under which the lessee pays a rent to
Whitbread and agrees to purchase the beers
specified in the Lease from Whitbread or its
nominee, and from no other source.

(36) The lessee has to sell trade fixtures and fittings,
furniture and effects and stock, on termination
of the lease, to Whitbread or to the new lessee.

(37) The lessee is not allowed to exhibit signs except
those already on the premises without
Whitbread's consent, provided that the lessee
may advertise goods supplied otherwise than by
Whitbread or its nominees in proportion to the
share of those goods in the total turnover
realised in the premises.

(38) The lessee is not to place amusement machines
on the premises without the consent of
Whitbread, which shall not be unreasonably
withheld in the case of the 20-year lease.
Whitbread has indicated that consent is given as
a matter of course on condition that the
amusement machine supplier is selected from an
approved list and that qualification for inclusion
of a machine supplier on the list is in
accordance with objective qualitative criteria
such as standards of service and financial
strength.

(39) The differences between the 20-year lease and
the other two standard leases are that in the
case of the 20-year lease (i) the lessee has to put
and keep the premises and the fixtures and
fittings in good repair (under the other two
leases the lessee is not liable for structural
repairs or exterior decorations), (ii) the lessee is
not allowed to make any alterations without
Whitbread's consent (in the case of the

pre-retirement lease alterations are prohibited,
except that non-structural alterations to the
interior may be made with Whitbread's consent;
in the five-year lease alterations are prohibited),
(iii) the lessee is not allowed to assign the lease
during the first three years of the term and
thereinafter if the lessee wishes to assign then, if
so required by Whitbread, to assign to a
nominee of Whitbread on open-market terms
and not to assign the lease to a brewer (in the
pre-retirement lease assignment is prohibited
except, with Whitbread's consent, to the lessee's
widow or widower; in the five-year lease,
assignment is prohibited). Some 640 assignments
have occurred in the four and a half years from
March 1994 to August 1998 and in many cases
the lessees obtain a premium on such an
assignment. For 56 of the 91 assignments in the
six months to August 1998, Whitbread was
informed of the premium achieved (the lessees
are not obliged to inform Whitbread of the
premium). The average premium for these 56
outlets was GBP 59 000. The date of first use of
a 20-year lease was on 1 January 1990.

(40) The five-year lease is used in circumstances
where the 20-year is considered inappropriate,
such as unstable local economic conditions,
where too high a level of expenditure is required
to put the property into a full state of repair, or
where a refurbishment of the premises within
the next three years is contemplated. The first
such lease was entered into on 1 September
1991.

(41) The pre-retirement lease was used when existing
tenants on annual agreements were converting
to 20-year leases in the years 1990-1992. Some
lessees saw themselves wishing to retire from the
industry over the next five years but wanted to
ensure their security of tenure up to retirement.
The first such lease was entered in on 22 May
1992.

The beer tie

(42) The lessee agrees to buy all specified beers from
Whitbread or its nominee with the exception of
one brand of cask-conditioned draught beer, and
as from 1 April 1998, also one bottle
conditioned beer (�guest beer clause'). Specified
beers are the beers of the type set out in the
Appendix to the Schedule of the Lease which
contains the Terms of Trading. These types are
light, pale or bitter ale (known in Scotland as
70±, heavy special or Scotch ale), export or
premium ale (also known in Scotland as 80±,
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ale), mild ale (known in Scotland as 60±, light
or pale ale), brown ale, strong ale (including
barley wine), bitter stout or porter, sweet stout,
lager, export or premium lager (also known as
�malt lager' or �malt liquor'), strong lager, �diat
pils' (or premium low carbohydrate beer) and
low carbohydrate (or �lite') beer. These types are
represented by the brands or denominations of
beer listed in Whitbread's current price list.

(43) The lessee may sell any type of beer other than
the specified types if it is packaged in bottles,
cans or other small containers or if it is in
draught form and the sale of that beer in
draught form is customary or is necessary to
satisfy a sufficient demand from the lessee's
customers.

(44) A few parties making submissions commented
on this issue. It was remarked that the
�specified' type definitions cover substantially all
beer types sold in the UK. This is not disputed.
One complainant has argued that the 12
specified types are too generic and thus not
�clearly distinguishable by composition,
appearance or taste', the relevant criteria
indicated in the Regulation to define �different
types of beer' (14). The complainant referred to
the difference between �cask-conditioned beer' (a
beer with fermentation in the cask) and �keg
beer' (no fermentation in the cask) types and the
absence of any reference to this difference in the
specification of the 12 types. The Commission
recognises that discerning drinkers can taste the
difference between the cask-conditioned and the
kegged version of the same brand. However, the
Commission does not consider that this
necessarily implies that specification of the types
should take account of this difference. The
definition of beer types is a matter for experts to
decide (15). As the specification of the 12 types
was originally agreed between the respective
federations of brewers and licensed victuallers in
the United Kingdom, experts with regard to
beer, the Commission accepts this definition as
an appropriate, workable way of defining beer
types in the UK.

(45) One third party indicated that a brand may
build up a favourable following to a lessee's

consumers on a very local basis, but marketing
decisions are taken by a national brewer on a
national basis. So if sales are uneconomical
overall, a brand is discontinued to the potential
detriment of an individual's customer base. This
was illustrated by a reference to a brand that
Whitbread stopped brewing in 1980. This third
party also indicated that Hoegaarden White
Beer, licensed by the Belgian brewer Interbrew
to Whitbread and forming part of Whitbread's
price list (listed as �lager') is of a different type
than any of those specified in the Lease and
should thus be free of tie. If a lessee considers
that Hoegaarden White Beer, currently
purchased by a couple of dozen WPP lessees
from Whitbread, is of a different type from any
of the specified beers, the procedure in the Lease
for �non specified' beers can be invoked.

(46) Another lessee stated that he faces the risk that
if his tied house is sold on, he might be forced
to buy unfamiliar products.

Rent

(47) Rent is paid quarterly in advance and the lessee
will repay the premiums paid by the landlord
for insuring the premises against (i) loss or
damage by fire and including three year's
open-market rent of the premises and expert's
fees and (ii) loss of the justice's licence.

(48) Numerous lessees have indicated in their
submissions that they consider that the
insurance that they have to repay Whitbread is
above market rates for similar coverage and that
they are not entitled to see the contract.
Whitbread has indicated that the building
insurance cover is set out in a guide given to all
lessees, and that there is no specific sum insured
or limit per property on their policy. There are,
furthermore, no warranties in their policy that
might render any claim voidable, contrary to
many other pub insurance packages. In addition,
Whitbread manages the claim processes
including dealing with the loss adjusters and, if
the replacement building makes the rebuild
�better' than its pre-damage state; they do not
pass this cost to the lessee although the full cost

(14) Article 7(2).
(15) See also recital 51 of the Commission notice concerning

Commission Regulation (EEC) No 1983/83 and (EEC)
No 1984/83 on the application of Article 85(3) of the
Treaty to categories of exclusive distribution and
exclusive purchasing agreements (hereinafter �the Notice
to the Regulation') (OJ C 101, 13.4.1984, p. 2).
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of the works is not covered through insurance.
They also indicate that the insurance is charged
to lessees quarterly in arrears without penalty.

(49) Furthermore, the Whitbread insurance covers
the entire risk portfolio of the group-buildings,
motor, public liability and so forth. And that
risk portfolio is tendered in the insurance
market. This results in the policy and the total
premium being commercially sensitive and not
disclosed to lessees.

(50) Whitbread may require the rent to be reviewed
at the end of each third year and on the day
before the expiry of the term of the Lease or
when the tie becomes unenforceable by
Whitbread or when Whitbread reduces the tie.
The reviewed rent is the higher of the existing
rent or the market rental value of the premises
at the relevant increased date. The market rental
value is defined as either what the parties agree
to be the current market rental value or the sum
as determined by an arbitrator.

(51) Several submissions have indicated what they
consider to be the negative effects of such an
�upward only rent review' (hereinafter �UORR'),
in particular when turnover in the individual
pub goes down due to local circumstances or an
overall recession in the country.

(52) The OFT report has looked into this issue and
the OFT discussed this practice with the
Department of the Environment which in 1995
conducted a major review of UK commercial
property leases. It appeared that UORR is a
widespread practice for all sorts of commercial
property and thus not peculiar to pub leases.
UORR can be said to encourage property
investment because of the more predictable flow
of income. It is also estimated that, in the
absence of UORR, the level of rent at the time
of entry into the lease could be higher to
compensate for the increased uncertainties for
income flow.

Discounts and countervailing benefits

(53) As individuals who are not tied for their beer
purchases to another company (individual
free-house operators) can obtain in the United
Kingdom discounts for their beer purchases
which are not available to the tied operators,
the Commission has assessed (i) the net price
differential for beer purchases from Whitbread
between the price paid by individual free-house
operators and Whitbread's tied lessees and (ii)
the value of benefits which are granted by
Whitbread to its lessees and which are either not
readily available to the individual free-house
operators or in excess of Whitbread's
contractual obligations towards its lessees
(hereinafter �countervailing benefits'). The
starting point for this assessment was the OFT
report, which was supplemented by further
investigations by the Commission.

(54) The price differential is the difference between
the average discounts in GBP/barrel granted by
Whitbread to its individual free-house
operator-clients across a typical product mix,
and the discounts granted to the WPP lessees
which include the actual discounts on cask-ale
purchases and the value of the lower WPP list
prices as compared to the Whitbread price list.

(55) Most interested third parties have indicated that
they are aware of higher discounts being granted
by Whitbread to individual free traders than
those indicated in Table 3 below at recital 93,
and some of them have supplied copies of offers
made by Whitbread to such clients. It is not
disputed that in individual cases higher
discounts are granted as Table 3 is based upon
averages for all Whitbread's individual
free-house operator-clients. It also follows from
recital 54 that the relevant figure in Table 3 is
the result of the average discount to the free
trade minus the discounts granted to WPP
lessees.

(56) Another party making a submission has
questioned the number of accounts Whitbread
has with free traders and therefore the reliability
of the basis for the price differential. In this
respect, it can be noted that, for the years
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1995/1996 and 1996/1997, over [¼] clients
have been supplied who purchased over [¼]
barrels. In addition, the level of discounts given
to the free houses that purchased a total
barrelage similar to the average barrelage
purchases by WPP lessees was very close to the
overall average used in the comparison for the
year 1996/1997 (16).

(57) An important countervailing benefit is the
so-called rent subsidy, the benefit resulting from
a comparison with the rent paid for a tied outlet
and property equivalent costs to be paid by a
�free of tie' pub operator. There are a number of
methodologies for calculating the rent subsidy.
The OFT report has identified three main
methods of comparison. The first is to take an
�average pub', estimating the value of the
property and the divisible balance and
comparing the resulting mortgage payments
with the rent a brewer would take. The second
is to look at the brewers' returns on capital
employed from their pub estate and compare
these to some estimate of a normal return. The
third is by calculating the difference between the
ratio rent/turnover for the tied estate with an
estimated ratio rent/turnover for �free of tie
outlets'. This third method has been used in the
OFT report, as the OFT had the most data
available to use this method. The Commission
has followed this methodology because it
allowed the Commission to build on the work
of the OFT, which yields an obvious economy in
procedure.

(58) In practice, the rent subsidy is calculated by
subtracting (a) the actual rental income from the
tied estate from (b) 15% of the turnover of the
tied estate (the assumed rent for an untied outlet
being 15% of turnover). To arrive at the rent
subsidy per barrel, the overall rent subsidy is
divided by the total number of barrels sold to
the estate. For the calculation of the rent subsidy
as shown in Table 3, the following assumptions
were made:

Ð the estimate of the total turnover for the tied
estate was calculated on the basis of the rent
paid being equal to 12,72% of turnover. The
figure of 12,72% stems from internal
Whitbread documents, mainly in preparation
for rent or rent review negotiations, for a
sample of 30 pubs chosen by Commission

officials. Whitbread has informed the
Commission that the average rent to
turnover ratio for the entire WPP estate is
12,19%,

Ð for the years 1990/1991 and 1991/1992 the
data relate to the totality of Whitbread
leased pubs on the basis of figures for the
rental income and barrelage sold as supplied
by Whitbread,

Ð for the years 1992/1993 up to 1996/1997,
the data relate to the pubs let on notified
agreements on the basis of figures for the
rental income and barrelage sold as supplied
by Whitbread with some estimates made by
the Commission on the basis of this
information.

(59) Several lessees have indicated that their rent is
more than 15% of turnover, or, alternatively,
more than the average of 12,72% calculated by
the Commission. It resulted from submissions of
a smaller number of lessees that their
rent/turnover ratio was below the 12,72%.
However, none of these lessees have presented
arguments against the methodology used by the
Commission in calculating the average
rent/turnover ratio for the WPP tied estate as
described above.

(60) A trade federation stated in its submission that
the Royal Institute of Chartered Surveyors, the
UK's leading authority on commercial property,
recommend the rent of a full repair and
insurance commercial lease to be between 10%
and 15% of the freehold bricks-and-mortar
value. A Whitbread lessee has stated that it is
widely known that the economic rent for an
average public house free of tie is between eight
and a half and twelve and a half per cent of
turnover. One of the accountants who
commented on the notice considers that, in
practice, rents are determined on the basis of 50
per cent of the divisible balance, which means
the net profit. It is therefore alleged that the
assumption that rent is properly based on a
percentage of turnover is false, and that the
assumption that free-of-tie rent is based on 15
per cent of turnover is therefore also false. He
considers that the total rent imposed by
Whitbread, i.e. the lease rent and the cost of

(16) This information is not readily available in such detail
for previous years.
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discounts denied (wet rent) result in the lessees'
being disadvantaged financially.

(61) The Commission does not dispute the fact that
actual rent (review) negotiations take place
between the company and the (prospective)
lessee on the basis of a shadow profit and loss
account taking into account the performance
achievable by a competent lessee; the market
sector in which the site trades; the product sales
mix; the tied product procurement terms; the
size and condition of the property, and the
complexity of the operation (e.g. number of
bars). This is explained by Whitbread to the
lessee prior to any rent negotiations and detailed
in the recently published Code of Practice.

(62) The contractual rent negotiated by the parties is
not automatically determined on the basis of 50
per cent of the divisible balance. Resulting from
open competition on the market the parties
negotiate a rent typically between 40% to 60%
of the divisible balance.

(63) However, the purpose of the current assessment
is not to describe how individual rents are
negotiated, but to make a comparative analysis
of the average rental levels between one part of
the market and another. The advantage of using
the rent/turnover ratio for this analysis as
compared to a conceivable methodology based
upon the differences in the average rent/divisible
balance is that the comparison for the first
methodology is based on fewer estimates of
variable parameters. No estimates need to be
made for the �cost' structure of the pubs in
working with rent/turnover.

(64) With regard to the result of the different
methods, it would not be unusual to find that
the average �free of tie' rent as a percentage of
turnover for a particular estate is 15 per cent
and that the average divisible balance is 50 per
cent.

(65) For the most important remaining variable in
the Commission's methodology, namely that 15
per cent rent/turnover is the ratio for the
�free-of-tie' rent, the Commission relies on the
following facts:

Ð Gerald Eve, Chartered Surveyors,
(hereinafter �Gerald Eve') have indicated in a

letter of 17 March 1997 to Whitbread that,
when they reported in January 1994 on
estimated tied and free-of-tie rents at a
valuation date of November 1993 on a
sample of 36 public houses throughout the
country, they found that the aggregate
free-of-tie rents were 28% higher than the
aggregate tied rents. They anticipate that the
relationship between tied and free-of-tie
rents would be broadly similar in March
1997,

Ð Gerald Eve and Christie & Co, Surveyors,
Valuers and Agents (hereinafter �Christie'),
both indicated in December 1997 that there
is a difference of 3% to 4% in the
rent/turnover ratio (expressed as a
percentage of gross turnover excluding VAT)
for tied and free-of-tie pubs,

Ð Gerald Eve and Christie have indicated to
another brewer that most of the free-of-tie
reviews should see a free-of-tie rent of
between 13 and 17 per cent. In addition,
they have also informed that brewer that in
their expert opinion, the average rents in the
sector are generally around 50 per cent of
the average competent operator net profit
with the remaining 50 per cent attributable
to the tenant. In cases where the 50 per cent
attributable to the tenant produces an
inadequate living for the tenant this could be
a lower percentage. Conversely, on outlets
where the discount level and profits are
higher, rent in excess of 50 per cent are not
uncommon and they would consider that 60
per cent would be the upper end of the scale,

Ð these findings confirm the facts presented to
the OFT that free houses pay 2 to 3
percentage points more of their turnover in
rent than the tied tenants of brewers and
that in the free trade rent equivalents
amounted to between 14 and 15 per cent of
turnover. This enabled the OFT in their
report to base their methodology for the
calculation of the �rent subsidy' upon the
difference paid in actual rent by the tied
lessees with an estimate of between 14 per
cent and 15 per cent of turnover.

(66) The Commission therefore considers that for all
the reasons set out above, the rent/turnover
methodology is appropriate for assessing the
rent subsidy to tied tenants.
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(67) Whitbread has estimated the average value and
benefit of the professional services per lessee for
each of the relevant years. This value has then
been multiplied by the total number of pubs let
on notified agreements (with the exception for
the years 1990/1991 and 1991/1992, where data
are used for all WPP pubs) and then divided by
the number of barrels supplied to these houses.

(68) Whitbread has used two different methodologies
to support its estimates. The first consisted in
calculating the cost to Whitbread of services
provided free of charge to lessees' management
resource (area managers, property surveyors,
leasing managers and catering managers). This
cost was then �marked up' (doubled) to replicate
the cost to the individual free trader. From this
sum was then deducted the doubled cost of
Whitbread's sales executives for the individual
free-trade operators.

(69) The second methodology used an estimate of
annual Whitbread management days spent
supporting lessees. For instance for the year
1994/1995, for which the estimate of the benefit
for each lessee was set at GBP 2 500, eight
man/days (five for the area manager for the
monthly �business' day-time visit, the quarterly
evening visit, training sessions and development
work, two for the property manager reflecting
the annual property inspection, development
work and legal type property advice and one for
other managers) were considered a benefit for
all pubs and on average an additional 2,5
man/days of catering advice for food-oriented
pubs reflecting the monthly visit and formal
training sessions.

(70) The WPP subsidy cost for various training,
marketing and catering related services provided
to lessees is not included in this estimate.
Whitbread estimates that the subsidy cost for
the year 1996/1997 is equal to a further GBP
180 benefit to WPP lessees.

(71) The commenting law professor stated that the
management time spent on the above activities
will not only have the effect of decreasing the
costs of the tied tenants, but will also have the
effect of decreasing Whitbread's own costs,
increasing its turnover and its overall return on
investment. He therefore argues that the whole

of the costs should not therefore be ascribed to
the tied tenants.

(72) This view has been reiterated in almost all other
replies from lessees or their representatives
indicating that the primary role of the business
development managers is to police the beer tie
and the other lease obligations. Other lessees
pointed out that professional advice is mainly
necessary over conflicts of interest with
Whitbread.

(73) Several lessees have indicated that the cellar
service they receive from Whitbread is of
excellent quality, although some of them have
stated that free-trade Whitbread clients receive
as good a service.

(74) In reaction to these observations, it should be
explained that the basis for this calculation is
not the total cost of the personnel providing the
services, but what Whitbread considered to be
the proportion of time spent by these employees
working directly in the interests of the lessee.
For the two most important functions in this
respect, the business development manager
(hereinafter �BDM') and the property function,
the percentage of the proportion of time
supporting lessees was 78% and 55%
respectively. This information is supported by
details of the actual BDM visits in the period of
January to November 1997 to the 30 pubs that
Commission officials have selected for the rent
subsidy calculation (recital 58), quarterly and
annual time surveys for the property function,
examples of submitted �time sheets', and job
descriptions for all lessee facing functions within
WPP.

(75) Three lessees have commented on the training
provided. They state that training is always at a
cost of GBP 30 per participant with an average
of 15 delegates per session so that at least the
marginal costs are covered. Some of the courses
are covered free of charge at local councils or
institutes.

(76) The subsidy cost for the training is not taken
into account for the calculation of the
professional services benefit. However,
Whitbread has indicated that they operate a
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policy of subsidised training, covering the core
elements of running a pub. From an induction
programme attended prior to taking a pub,
which lasts for several days, to a range of
one-day workshops with an average number of
participants of 6 to 10 per workshop. The
average charge is GBP 25, aimed at recovering a
proportion of the costs of the venue, materials
(which the lessees take away to use in their
business) and tutor (in-house experts and
external consultants). Whitbread does not
dispute that health and safety or food hygiene
training may be available elsewhere at a lower
cost, but this would not be pub-specific.
Whitbread disputes that the vast majority of the
other workshops are available at a lower cost
externally. It also indicated that at the time of
pub capital developments, a range of training
covering customer care, food hygiene,
merchandising and chalk-boarding are provided
free to lessees and staff.

(77) The Commission considers on the basis of all of
the above considerations relating to the
�professional services' that the two
methodologies presented by Whitbread to give
an indication of the value of the professional
services granted by WPP to its lessees, as
compared with professional services granted to
individual free traders, represent a reasonable
estimate. The Commission recognises in
particular the comparison between the costs
involved as described in the first methodology
and accepts that doubling such costs to achieve
an estimated price/value of such services on the
free market is reasonable. With regard to the
second methodology, particular reference is
made to the percentages indicated in recital 74,
supported by documentary evidence. However,
in order to reduce the margin of possible error
as much as possible, the Commission will base
its assessment of the value of this �countervailing
benefit' on a slight reduction of the benefits as
indicated by Whitbread. The amount of the
benefit is therefore reduced by 10% and the
relevant GBP/barrel figures for professional
services of Table 3 are adapted accordingly.

(78) To calculate the value of the procurement
benefits, Whitbread supplied a �support value'
per lessee which was then multiplied with the
total number of pubs let on notified agreements
and then divided by the number of barrels
supplied to those pubs. The methodology
followed by Whitbread consisted of calculating
the advantages for pubs that are �major food
outlets', �limited food outlets' and �non-food
outlets', to arrive at the overall average. For

instance, for the year 1996/1997 the overall
average was GBP 3 580. Such procurement
benefits are not offered to the free-trade clients
of Whitbread and have never been so offered for
the period under consideration.

(79) Whitbread supported the figures for the food
and non-food pubs by supplying detailed
information for each of the individual items for
which procurement benefits existed and
estimates of their value. For 1996/1997 these
details were provided for the following items:
gas, insurance, credit cards, glassware, crisps
and nuts, frozen food, water-saving device,
mixed gas, LPG, butchers, washroom services
and pest control.

(80) Almost all lessees have commented on this issue.
Most have indicated that these procurement
benefits represent no value whatsoever for their
business. Others have indicated that better terms
are almost always available elsewhere and have
thus placed, in general, a minimal value to it (in
the range of GBP 1 to 5/barrel for the recent
years). A few respondents have actually
indicated that one or two specific items were
advantageous and referred to other specific
items that they could obtain cheaper elsewhere.
Several lessees pointed out that similar schemes
were also available for free traders, but only
two lessees have indicated such alternatives, one
being �Les Routiers', while the other lessee
referred to a scheme of his local Victuallers'
Association. However, this latter scheme was
from a private profit-making organisation
offering bulk-purchasing advantages to its
members. For the few suppliers that figure on
the WPP list as well as on the private company's
list, the WPP discounts were better in all cases.
The lessee that referred to �Les Routiers' gave
no details. Whitbread has indicated that �Les
Routiers' offers bulk purchasing, but it has a
restricted membership and an annual fee.
Purchasing terms on offer appear limited and
Whitbread understands that suppliers report low
levels of uptake and sales.

(81) One lessee indicated that these benefits were
first negotiated and put into place for the
managed houses so as to provide uniformity and
accountability within the company and then also
offered to the leased estate. Another lessee said
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that these benefits were only of interest for the
lazy lessee who could not bother to conduct the
negotiations himself. Whitbread has indicated
that the majority of terms offered to lessees are
negotiated on the back of Whitbread's managed
business contracts, which has the advantage
that, in view of the substantial business
arrangements with Whitbread, WPP can secure
advantageous terms for lessees. However,
separate negotiations by WPP with suppliers are
required, as the profile of business from
individual leased houses is different to that for
the Whitbread management estate in view of
factors such as debt, administration, individual
order size and delivery frequency. Furthermore,
WPP requests the suppliers to demonstrate why
lower prices, if they apply at all, should apply to
the managed estate.

(82) Several specific comments from lessees on bulk
purchasing do not relate directly to the
procurement benefits described. A lessee
commented on a recent purchase of an
ice-maker and a glass-washer at a cheaper price
than the one on the WPP list. Although the
lessee recognises that the WPP-advised products
are of a very good standard and that such
advice in itself can already be considered a
benefit, these two products, although on the
WPP list, were not taken into account for the
above calculation, which is based on a selection
of the (most important) offers. Other lessees
have referred to �plus pounds', a form of
discounts offered by Whitbread on purchases of
non-tied and cask-conditioned ales. These
discounts can be paid out, used in settling the
trading account, or compensated for by air
miles. They are not considered to be
procurement benefits. In one of the few cases
where the lessees have provided details about
the better rates obtainable elsewhere,
verification with the actual WPP offer has
shown that the offer for credit/debit cards
referred to by the lessee was almost identical to
the WPP offer.

(83) The Commission recognises that it may be
possible to negotiate individually better terms
with the same supplier than those offered by
WPP. However, even if this were to be the case
for all items, the fact that an interested lessee
has a reference point, based on a negotiated rate
for a large estate, to start price discussions is
already an advantage in itself.

(84) It is self-evident that for each of the items listed
there may be cheaper alternatives from other
firms on the market. It is, however, virtually
impossible to compare the WPP offer with
possible alternative individual quotes from other
suppliers in view of the number of areas to
consider that have an impact on the true value
of any supplier offer such as the quality of
goods and services, the detailed terms
comparison, the supplier's commercial concern
with awareness of (confidential) terms in the
market place, the range of terms per
account-size, and time involved in researching
the market, the geographic availability, the
supplier confidence and problems resolution and
so forth.

(85) The above-described methodology for
calculating the procurement benefits compares
the WPP terms with the wholesale list price of
the same supplier, thereby reflecting the benefit
that an individual lessee would receive if he/she
did not actively seek improved terms or services
and bought at the published price list. The
Commission accepts that at least a significant
proportion of lessees will actively look for
cheaper deals, at least for some of the more
important cost items, in operating the pubs. On
the other hand, a large number of lessees have
actually taken up the WPP offer: 1 010 frozen
food, 988 the insurance, 842 bulk LPG, 384
credit and debit cards, 251 glassware, 177 gas
(extreme volatility in the market), 158 crisps
and nuts (WPP may not publish the prices in
view of the supplier's sensitivity), 98 LPG (out
of an estate potential of 130 to 140 accounts),
239 butchers (primarily used by concept
houses), 50 to 200 washroom services, and a
dozen on preventive pest control (the majority
of usage is on a call-out basis which is not
specifically recorded by the supplier). In
addition, reference is made to the results of a
recent survey among lessees on the 1997 Buying
Guide. Of 155 responses, 37 (24%) gave the
best mark, 49 (32%) gave a two, 42 (24%) a
three, 13 (8%) gave mark 4 and 11 (7%) gave
the lowest mark 5 �not useful' (three lessees gave
no reply).

(86) The Commission considers on the basis of all of
the above considerations relating to the
�procurement benefits' that a reduction should
be made to the value of the benefit as calculated
by Whitbread and represented in the Notice in
order to take into account the fact that, as was
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stated in recital 85, a significant proportion of
lessees will actively look for cheaper deals than
the list price quoted by the supplier. However, in
view of the references in recital 85 on uptake
and satisfaction, and, in addition, to the fact
that the availability of a list with suppliers with
proven track-records in Whitbread's large
managed estate is a benefit in itself (even if there
are no additional discounts offered (17)), this
reduction should be moderate. Therefore, and in
order to reduce the margin of possible error as
much as possible, the Commission will base its
assessment of the value of this �countervailing
benefit' on a reduction by 25% of the benefits
as indicated by Whitbread and in the Notice.
The relevant GBP/barrel figures for procurement
benefits, in Table 3, are adjusted accordingly.

(87) The benefit which is attributed to capital
expenditure carried out with existing lessees is
calculated by subtracting from this expenditure
the additional income for Whitbread which can
be expected over five years as a result of the
expenditure. This additional income consists of
the average rent increase following the
expenditure, multiplied by the number of
projects, multiplied by 5.

(88) Almost all lessees who benefited from capital
expenditure have given details of the total
investment made by Whitbread and by
themselves and the rent increase resulting from
WPP's investment. They indicated that the rent
increase is for the rest of the lease (which has a
20-year duration) and not only for the five years
indicated in the above methodology. Some
indicated that the full benefit of the investment
will always go back to Whitbread after the end
of the lease.

(89) One lessee indicated that WPP has a policy
whereby for a capital investment of less than
GBP 20 000, the annual rent increases with

20% of the expenditure. For investments of
more than GBP 20 000, the increase is 10%.
The figures presented by the lessees that had a
capital expenditure confirm this overall policy.
One lessee has indicated that the rent increase
percentage will be higher for investment that is
not aimed at increasing the consumption of
drinks.

(90) It is, of course, correct that the rent increase is
for longer than five years, but so is the benefit
of the investment to the lessee. After the end of
the Lease, the lessee in England and Wales has
security of tenure (Landlord and Tenant Act, see
recital 34) unless Whitbread wants to use the
premises for its own purpose.

(91) However, the result of the above-described
methodology is consistent with two possible
alternative methodologies for calculating the
�countervailing benefit' element of the capital
expenditure. The first alternative is a refinement.
It consists of a reduction of the average rental
increase used above by a post tax position (as
the rental payments will be tax allowable). Then
the discounted cash flow methodology is used in
calculating the cost to lessees of their rental
payments over time compared with the �upfront'
investment cost of Whitbread. Using a
�modest' (18) discount rate of 10% and an
average lessee tax rate of 30%, the relevant
benefit per barrel indicated in Table 3 can be
extended up to 16 years without diluting the
benefit per barrel. Such a period would thus
cover the rest of the lease duration in almost all
cases and will be actually longer than the rest of
the lease duration for a lot of investments.

(92) The second alternative would be to consider the
benefit from a lessee's perspective. It is based
upon 11 projects completed by WPP in its
designated east area from March to September
1997. The data contain the WPP spend (average
of GBP 92 000), the known or estimated
expenditure by the lessee (average GBP 17 500),
the estimated post-rent lessee profit increase
(average GBP 11 700) and the lessee's return
upon investment rate (average 67%). The
average incremental profit is then compared
with a �normal' return of 15% on the lessee's

(17) This is challenged by one of the complainants, who
stated that the majority of the suppliers are household
names well known to the licensed trade or readily
available from any trade directory. With regard to the
reference to trade directories, it is noted that in such
directories all firms can list themselves and that this is
no indication whatsoever as to the quality of the service.
It is recognised that some of the suppliers are household
names, well known to the licensed trade. For such firms,
the main benefit is that the lessee receives a
discount-offer based on the negotiated rate for the
Whitbread managed estate.

(18) This is modest, as the required rates of return in most
investments in the UK are in excess of 10%.
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investment to arrive at an average benefit of
GBP 9 100. Relating the average WPP spend in
the sample to the actual average would result in
an average lessee �countervailing benefit' of GBP
6 900 per annum. Taking five years as an
appropriate period over which to measure this
profit, this would produce a profit per barrel

consistent with the one indicated below in
Table 3.

(93) The result of this assessment of the price
differential and the countervailing benefits are
shown in the following table:

Table 3

Price differential and countervailing benefits

(GBP/barrel)

Year end 26 February 1990/1991 1991/1992 1992/1993 1993/1994 1994/1995 1995/1996 1996/1997

Pris differential circa 21 27 31 32 34 36 40

Rent subsidy circa 9 11 15 15 16 17 19

Professional services circa 6 7 9 9 10 10 10

Procurement benefits circa 3 3 3 3 10 11 12

Capital expenditure circa 0 1 3 7 10

Conclusion circa � 3 � 6 � 5 � 3 5 9 11

(94) In addition to these quantifiable �countervailing
benefits', Whitbread has, in circumstances
relating to the lessee's personal as well as
business conditions, agreed to several hundreds
of cases in which the lessee has surrendered the
Lease. In a limited number of cases, Whitbread
has agreed to a reduction of the rent (19). These
�partnerschip' elements and the fact that the rent
paid is lower than a free-of-tie rent support the
claim that tied lessees face a risk return situation
differing from that of free traders.

II. LEGAL ASSESSMENT

A. ARTICLE 85(1)

1. The relevant market

1.1. The relevant product market

(95) The relevant product market includes, in
principle, all goods or services which are

perceived by the consumer, on the grounds of
their characteristics, price or intended purpose,
as being reasonably interchangeable with each
other (20). As the Court of Justice has stated in
the Delimitis judgment (21), �the relevant market
is primarily defined on the basis of the nature of
the economic activity in question, in this case
the sale of beer. Beer is sold through both retail
channels and premises for the sale and
consumption of drinks. From the consumer's
point of view, the latter sector, comprising in
particular public houses (22) and restaurants,
may be distinguished from the retail sector on
the grounds that the sale of beer in public
houses does not solely consist of the purchase of
a product but is also linked with the provision
of services, and that beer consumption in public
houses is not essentially dependent on economic
considerations. The specific nature of the public
house trade is borne out by the fact that the
breweries organise specific distribution systems

(19) 36 cases in the period 1993-95; 20 cases in the financial
year to February 1997 with an average reduction in rent
of 24%.

(20) Case 27/76, United Brands, [1978] ECR 207,
paragraph 12.

(21) Case C-234/89, Stergios Delimitis v. Henninger Bräu,
[1991] ECR I-935, paragraph 16.

(22) The German (procedural language) version of the
judgment uses the term �Schankwirtschaften'. In the
French version, being the working language within the
Court, the term �cafeÂs' is used.
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for this sector which require special
installations; and that the prices charged in the
sector are generally higher than retail prices.'

(96) In view of the specific licensing system in the
UK, it has to be specified which sections of the
three distinct classes of on-licences (recital 22)
form the relevant product market of �public
houses and restaurants'. In this respect,
reference is made to recital 43 of the Notice to
the Regulation where it is stated that �the
concept of ªpremises for the sale and
consumption of drinksº covers any licensed
premises used for this purpose. Private clubs are
also included'. This is understandable, as all
these outlets, including the restricted on-licenses,
have the common feature that the drinks are
purchased for consumption on the premises and
that there is an important service element
provided. The Commission recognises that the
beer price in clubs, being in December 1994
some 82% to 83% of that prevailing in pubs, is
lower than that charged in pubs (23). However,
this reflects to a large extent the fact that these
clubs operate on a non-profit basis. It remains
the case that, in view of the service element, the
price in clubs is still in excess of the price of
beer in supermarkets. Furthermore, the specific
distribution system for the whole on-trade,
including clubs, is the same: the special
installations for draught dispense, the brewers'
beer list prices, and the operation of loan ties.

(97) It follows that the reference market is that for
the distribution of beer in premises for the sale
and consumption of drinks (the whole on-trade
market). As was held in the Delimitis
judgment (24), that finding is not affected by the
fact that there is a certain overlap between the
on- and off-trade, inasmuch as retail sales allow
new competitors to make their brands known
and to use their reputation in order to gain
access to the market constituted by premises for
the sale and consumption of drinks.

1.2. The relevant geographic market

(98) The objective competitive conditions of supply
and demand for the supply of beer to the
on-trade vary considerably in the different parts
of the Community. As the Court of Justice has
noted in the Delimitis judgment at paragraph 18,

most beer supply agreements are still entered
into at a national level. It follows that, in
applying the Community competition rules to
the agreement, account is to be taken of the UK
market for beer distribution in premises for the
sale and consumption of drinks.

(99) The UK market is also distinct from beer
markets in other Member States in view of the
Orders (recital 15), the high consumption of
draught beer (recital 18), the presence of
pub-management companies (recital 21), the
pub licensing regulations (recitals 22 and 33)
and the variety in types of ale offered
(recital 42).

2. Agreement between undertakings

(100) Whitbread and the lessees are undertakings
within the meaning of Article 85(1).

(101) The individual leases, in a form similar to the
standard Leases described above, between
Whitbread and each of its lessees are agreements
within the meaning of Article 85(1).

3. Restrictive effect on competition of the
principal restrictions

3.1 Description and nature of the principal
restrictions

(102) A beer supply agreement such as the Leases is
generally qualified by referring to the exclusive
purchasing obligation which is generally backed
by a non-competition obligation (25). These
clauses are formulated in the Lease as follows
(recitals 42 and 43 above):

Ð the tenant shall purchase from Whitbread or
its nominee and from no other person or
firm such specified beers (with the exception
of the guest beer clause) as he shall require
for sale in the premises; in practice, the
brewer is free to add, replace or delete the
actual brands of a specified type in the
company's price list (exclusive purchasing
obligation),

(23) Extracts from Stats MR's survey of retail prices,
submitted by a national brewer to the OFT.

(24) See footnote 21; at paragraph 17. (25) See footnote 21; at paragraph 10.
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Ð the tenant shall not sell or expose for sale in
the premises or bring on to the premises for
the purpose of sale therein: (a) any beer
which is of the same type as a specified beer
but which is not supplied by Whitbread or
its nominees; or (b) any other beer unless (i)
either it is packaged in bottles, cans or other
small containers, or (ii) it is in draught form
and the sale of that beer in draught form is
customary or is necessary to satisfy a
sufficient demand from the lessee's
circumstances (non-competition obligation).

(103) It may be noted that, apart from the explicit
non-competition obligation with regard to
specified types of beers, the exclusive purchasing
obligation is so formulated that it already
includes implicitly a non-competition obligation
by reference to the general wording �such
specified beers'.

(104) Because of the exclusive purchasing obligation,
the lessees are precluded from accepting offers
of contract goods from other suppliers.
Competition for the lessees between the brewer
and other beer wholesalers who offer the same
brands is precluded (restriction of intra-brand
competition).

(105) The explicit and implicit non-competition
obligation for specified types of beer Ð that is,
the prohibition on the lessees against purchasing
other brands of specified types from other
producers of beer, restricts inter-brand
competition. The contractual provisions on the
purchase of non-specified types impose certain
administrative constraints on the lessees but do
not in effect restrict their ability to offer such
non-specified types on their premises. These
clauses therefore lack a restrictive effect on
competition.

3.2. Restrictive effect

(106) Having identified the nature of the restriction of
competition brought about by the network of
the brewers' leases, the restrictive effects on
retailers and suppliers in the relevant market
need to be demonstrated (26).

(107) In the case of Brasserie De Haecht v. Wilkin (27),
the Court of Justice held that the effects of a
beer supply agreement had to be assessed in the
economic and legal context in which they occur
and where they might combine with others to
have a cumulative effect on competition. It is
therefore necessary to assess, as a first step, the
overall effect of all networks in the UK.
However, it also follows from that judgment
that the cumulative effect of several similar
agreements constitutes one factor amongst
others in ascertaining whether competition is
prevented, restricted or distorted (28).

3.2.1. Cumulative effect of several similar
networks

(108) The purpose of this assessment is to measure the
degree of foreclosure of the UK on-trade market,
thereby measuring the hindrance of the
opportunities for other producers of beer,
national or foreign, to reach the on-trade market
independently, resulting from the cumulative
effect of all brewers' networks. In other words,
the assessment relates to the opportunities open
to such other brewers to reach the final
consumer in competitive conditions (29) defined
independently by the brewer in question.

(109) Furthermore, as Whitbread notified the Leases
in order to obtain an exemption to take effect
from the date on which the agreements were
entered into, this assessment must go back to
1990, the year of introduction of the 20-year
lease.

(110) The foreclosure resulting from the brewers'
networks has different forms. First, there is the
vertical integration by UK brewers down to the
retail level. This vertical integration takes the
form of managed houses and property tied

(26) See also paragraph 13 of the Delimitis judgment: �If such
(exclusive beer supply) agreements do not have the
object of restricting competition within the meaning of
Article 85(1), it is nevertheless necessary to ascertain
whether they have the effect of preventing, restricting or
distorting competition.'

(27) Case 23/67, ECR 1967, p. 407.
(28) See footnote 21; at paragraph 14.
(29) With regard to competition policy, the main parameters

are what is called the �above the line' parameters: overall
positioning of the brand (including pricing), general
marketing policy (advertising concept, national
advertising, promotions) as opposed to �below the line'
which is more �point of sale'-related marketing.
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houses. Secondly, the network includes �vertical
agreements' on either of two levels: either,
directly with retail outlets via loan ties, or on
the wholesale level, by �tying' supply
agreements, namely agreements containing
exclusive purchasing obligations, minimum
purchasing obligations, must-stock obligations
and so forth with �traditional' wholesalers,
non-brewing pub companies or other brewers in
their wholesale function.

(111) From Table 2 (recital 23) it can be seen that
sales of the property tied and managed houses
of brewers represented in 1985 about 55% of
sales in the on-trade. Loan ties foreclosed
another 22% of the on-trade market in that
year. As there have been only limited changes in
the situation on the UK on-trade beer market
prior to the Orders, the 1985 data are
considered representative for at least the years
1985 to 1989. In 1990, the Orders were still not
fully implemented so that, although the situation
was starting to change compared to the previous
years, it can be estimated that still around 70%
of consumption of beer in the UK on-trade
occurred in tied outlets.

(112) For the year 1997, the last year for which this
kind of data is available, brewers' property tied
and managed houses account for 27,2% of
volume throughput. Loan ties account for
18,1%. An unidentifiable part of the volume for
loan ties is not supplied subject to a legally
binding commitment on the part of the retailer
to buy the volume of the tying brewer (see
recital 25) (30), but it is most likely that the
binding commitment will at least cover 10% of
on-trade volume throughput. Accordingly, the
conclusion must be that the UK brewers tie
themselves directly to a maximum extent of
45,3% (but most likely at least 37%). This
volume throughput of the UK on-trade market
offers no direct opportunities for independent
access by other brewers direct to the retail level.

(113) It has been argued that since the Orders made it
possible to terminate a loan tie upon three

months' notice, such ties should no longer be
regarded as hindering any opportunities for
access.

(114) The Commission accepts that independent
access to the loan-tied outlets in question is not
always excluded, as there are an unidentified
number of non-exclusive loan tie
agreements (31). However, for the volume
covered by non-exclusive loan ties, the
possibility for other brewers to reach directly
the final consumer in competitive conditions
defined independently by the brewer in question
is limited.

(115) The Commission also recognises that the Orders
make it easier to terminate a loan tie. However,
the average duration of four years indicates that
the contractual relationship is not a temporary
one. Furthermore, the brewer wanting to enter
independently into loan-tied premises needs to
offer the individual pub operator the finance to
pay back the first loan (by way of, most likely, a
new loan tie). Competition between such
brewers is thus not restricted to the quality and
(direct) price of the beer, but requires the other
brewer also to offer loan ties. In addition, it
needs to be remarked that such an independent
entry into loan-tied premises would only make
sense for a brewer that offers all or most types
of beer typically offered by a pub retailer to the
public, because otherwise the total finance cost
of the loan would need to be recouped by the
sale of one brand (or a limited number of
brands).

(116) It is not disputed that the tied volume might
still offer indirect access for other brewers
in so far as the (property or loan) tying
brewer/wholesaler is prepared to supply to its
tied outlets beer from other brewers. However,
the assessment on foreclosure focuses on
opportunities for independent access for other
brewers which clearly does not result from
�horizontal' cooperation between actual
competitors. Such cooperation may limit the
level of inter-brand competition between the
brewers in question and the tying brewer will

(30) The intrinsic link between the loan tie and the actual
volume purchased cannot be denied, the best evidence
for this link is the inability of the brewers to dissociate
the two in their internal accounts.

(31) This access could be excluded in practice by way of
multiple non-exclusive loans.
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only allow an other brewer's beer in his outlets
when this is in the tying brewer's interest.

(117) In addition to the direct (managed and leased
houses and loan ties) ties by UK brewers of
retail outlets, reference has to be made to the
19,7% (in 1997) going through the non-brewing
pub companies' property tied and managed
houses. It is estimated that around 13% is
accounted for by �tying' supply agreements
between pub companies and brewers. This
percentage includes the volume throughput of
Inntrepreneur Pub Company Limited, Spring
Estates Limited and Allied Domecq Retailing, all
of which had to buy in 1997 (32) almost all the
beer requirements of their estate from one
national brewer. Also included are the estimates
of the four national brewers of their supplies
subject to contractual restriction to other pub
companies.

(118) It can thus be concluded that a maximum of
some 58% (but most likely at least 50%) of the
UK on-trade volume was still accounted for in
1997 by tying restrictions of brewers. Therefore,
the bundle of tying agreements of UK brewers
has since 1990 had considerable effect on the
opportunities for gaining independent access to
the UK on-trade beer market.

3.2.2. Other factors

(119) The Court of Justice also held that, as was last
confirmed in the abovementioned Delimitis
judgment, the effect of the network of exclusive
purchasing agreements is only one factor,
amongst others, pertaining to the economic and
legal context in which an agreement must be
appraised. The other factors to be taken into
account are, in the first instance, those also
relating to opportunities for access and,
secondly, the conditions under which
competitive forces operate on the relevant
market.

3.2.2.1. O p p o r t u n i t i e s f o r a c c e s s

(120) Paragraph 21 of the Delimitis judgment referred
to the �real concrete possibilities for a new
competitor to penetrate the bundle of contracts
by acquiring a brewery already established on
the market together with its network of sales
outlets, or to circumvent the bundle of contracts
by opening new public houses. For that purpose,
it is necessary to have regard to the legal rules
and agreements on the acquisition of companies
and the establishment of outlets, and to the
minimum number of outlets necessary for the
economic operation of a distribution system.
The presence of beer wholesalers not tied to
producers who are active on the market is also a
factor capable of facilitating a new producer's
access to that market since he can make use of
those wholesalers' sales networks to distribute
his own beer.'

(121) It is not easy to open a substantial number of
new pubs within a couple of years in view of the
licensing laws (see recital 33). Moreover,
although there is an active trade in UK pubs,
and although substantial numbers of pubs have
been sold off in single deals, it has to be
remarked that the investment that would need
to be borne by a new competitor to acquire a
network of sales outlets or to open new public
houses is a considerable one (33) and would, in
fact, involve a change in focus from being a
brewer to also being a UK retailer. This would,
furthermore, require additional horizontal links
with other UK brewers to provide all the
different types of beer that a retail outlet would
need to offer as new competitors (and especially
foreign competitors) will tend to offer individual
brands rather than the whole range of types of
beer common in the UK.

(122) Direct takeovers of UK brewers (and their tied
estate) by foreign brewers have occurred a few
times in recent years, but in most cases the
foreign brewer has since divested itself of its
interest again (the Dutch brewer Grolsch in

(32) The exclusive supply agreement for the Inntrepreneur
and Spring estates ended on 28 March 1998; that for the
Allied Domecq estate on 12 December 1997.

(33) The average sales price of a private freehold UK pub is
around GBP 200 000 (source: Fleurets).
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Ruddles, and the Australian brewer Foster's in
Courage).

(123) In addition, the relatively small role played by
�traditional' wholesalers in the distribution of
beer in the UK (recital 20), make it difficult for
a foreign brewer, or for a new brewer, to enter
the market independently.

(124) Therefore, in most cases, foreign breweries
license a major UK brewer to brew and
distribute their products within the UK, thereby
gaining access to their public houses and
distribution facilities to free houses. In such
circumstances, the UK brewer will have a strong
influence on the positioning and the marketing
(advertising) of the foreign brewer's brand.

(125) The Commission accepts that the increased
importance of retail sales volume in outlets
operated by non-brewing pub companies offers,
at least theoretically, an increased possibility for
other brewers to gain an access to the UK
on-trade beer consumer. It is indeed a lot easier
for a newcomer on the market to conclude an
agreement with a pub company, even if the
newcomer would only have one brand, and
thereby gain access to all the pubs in that
network, in preference to concluding agreements
with individual outlets. However, as was stated
above in recital 117, the concrete opening of
this segment of the market cannot be estimated
accurately. In addition, a brewer wishing to
supply a pub company without its own
distribution facilities would need to organise the
distribution (see also recitals 21 and 30).

3.2.2.2. C o m p e t i t i v e f o r c e s o n t h e
m a r k e t (34)

(126) The UK brewing industry has been going
through a process of concentration (recital 19).
Furthermore, the overall demand for beer as
well as the on-trade market are likely to
continue to decline or remain, at best, static
(recital 16). Moreover, the ever-increasing
advertising expenditure to support a single
brand (a sunk cost), gives a further incentive to
foreign brewers to enter via licensing
agreements. Finally, the possibilities of building
upon a reputation in the off-trade beer market
to gain access to the on-trade market is more
limited in the UK than in most other European

countries in view of the fact that the off-trade
represents only 27% of total beer sales
(recital 16).

3.3. Conclusion on first Delimitis test

(127) It can thus be concluded that an examination of
all tying agreements, including but not limited
to beer-supply agreements entered into, and the
other factors relevant to the economic and legal
context of the UK on-trade market shows that
the brewers' tying agreements had in 1990 and
still have today, on the basis of the most recent
available information, the cumulative effect of
considerably hindering independent access to
that market, for new national and foreign
competitors.

3.4. Significant contribution

(128) It is now necessary to assess, as the Court
explained in paragraph 24 of the Delimitis
judgment, �the extent to which the agreements
entered into by the brewery in question
contribute to the cumulative effect produced in
that respect by the totality of the similar
contracts found on that market. Under the
Community rules of competition, responsibility
for such an effect of closing off the market must
be attributed to the breweries which make an
appreciable contribution thereto. Beer supply
agreements entered into by breweries whose
contribution to the cumulative effect is
insignificant do not therefore fall under the
prohibition under Article 85(1)'. Therefore, in
assessing the extent of the contribution made by
the brewery in question, in this case Whitbread,
the brewer's total tied network, including but
not limited to the exclusive purchasing
obligation and the inherent non-competition
obligation in the Leases, must be assessed. In
other words, it is the network that, according to
the Delimitis judgment, �must make a significant
contribution to the sealing-off effect brought
about by the totality of the brewers' tying
agreements in their economic and legal
context' (35).

(129) In so doing, consideration will be given to the
effect of the network of Whitbread as a whole;

(34) See footnote 21; at paragraph 22.
(35) Penultimate sentence of paragraph 1 of the operative

part of the judgment.
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the finding of a restrictive effect for the network
would then apply equally to each of its
constituents (36).

3.4.1. The beer de-minimis Notice (37)

(130) Whitbread is clearly not a �small brewer' as
defined by the Notice, as it produces more than
200 000 hl, its market share is more than 1% of
the UK on-trade market and the standard
20-year Lease is longer than the maximum of 15
years indicated in the Notice.

3.4.2. Individual assessment

(131) The Court has ruled in the Delimitis
judgment (38) that �the extent of the contribution
made by the individual agreement depends on
the position of the contracting parties in the
relevant market and on the duration of the
agreement.' In paragraphs 25 and 26 of the
judgment, the Court has held that �that positiion
is not determined solely by the market share
held by the brewery and any group to which it
may belong, but also by the number of outlets
tied to it or to its group, in relation to the total
number of premises for the sale and
consumption of drinks found in the relevant
market'. As to the duration, the Court indicated
that �if the duration is manifestly excessive in
relation to the average duration of beer supply
agreements generally entered into on the
relevant market, the individual contract falls
under the prohibition under Article 85(1). A
brewery with a relatively small market share
which ties its sales outlets for many years may
make as significant a contribution to a
sealing-off of the market as a brewery in a
relatively strong market position which regularly
releases sales outlets at shorter intervals.'

(132) In the German ice-cream cases, the Court of
First Instance, in assessing the significant

contribution of the companies in question,
referred to �the strong position occupied by the
(company concerned) in the relevant market,
and, in particular, its market share' (39). The CFI
has thus based itself primarily on the broader
concept of the overall market share.

(133) An assessment of the contribution by the brewer
therefore needs to take into account its position
on the relevant market, and in particular his
contribution by way of tying arrangements to
the foreclosure and, secondly, the duration of his
restrictive agreements, and in particular his
standard agreements.

(134) The assessment of the contribution of the
brewer takes into account the managed estate of
the brewer, although this latter part in itself
does not fall under Article 85(1), as it does not
concern an agreement between independent
operators. In considering the notified agreements
(as part of the brewer's network), it is
particularly important that due account be given
to the foreclosure resulting from the managed
estate of a national brewer, since the total
number of property ties is limited by the Orders.
However, within that number the brewer is free
to choose whether he wants to operate the
house by way of a tenancy/lease agreement or
by way of a managed house. The brewer has
thus the possibility of offering at any time a
lease agreement for a currently managed house,
and, after the end of a Lease, the brewer may
turn the leased house into a managed house.

(135) The other segments of the �tied network' of
Whitbread are Whitbread's loan ties and
amounts of beer for which its �wholesale
partners' are under an obligation to buy
(exclusivity, minimum purchasing, must-stock,
non-compete and so forth). However, as was
indicated at recital 12, the Commission does not
have any precise data for this �channel'.
Furthermore, in assessing any brewer's role on
the market, account can also be given to his
overall market share of the UK on-trade market,
and its share on the related UK beer production
market.

(136) The 6 162 pubs (of which 4 291 were operated
by way of tenancies/leases) owned by Whitbread

(36) The Court of First Instance pointed out in Cases T-7 &
9/93, Langnese-Iglo and Schöller, [1995] ECR II-1539
and II-1611, paragraphs 129 and 95 respectively
(hereinafter �the German ice-cream cases') that �where
there is a network of similar agreements concluded by
the same producer, the assessment of the effects of that
network on competition applies to all the individual
agreements making up the network.'

(37) Paragraph 40 of the Notice to the Regulation (OJ C 121,
13.5.1992, p. 2).

(38) Last sentence of paragraph 1 of the operative part of the
judgment.

(39) See footnote 36; at paragraph 87 for Schöller and
paragraph 112 for Langnese-Iglo.
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in 1990/1991 and the 4 490 (2 130 leased)
owned in 1996/1997 account for 4% and 3%
respectively of the total number of on-licensed
premises. Moreover, they account, as was
indicated in Table 1 (recital 10), for 5,67% and
4,92% respectively of the on-trade volume in
1990/1991 and 1996/1997 (the property tied
part accounting for 2,98% and 1,70%). The
Whitbread tied sales for which the Commission
has the data, namely the above and including
the loan tie sales, account for 7,59% and
6,12% respectively of the UK on-trade market
volume. The �tied' part (property, loan and
managed) thus accounts for half of Whitbread's
total sales on the on-trade market share of 12%
to 13%. To these already significant �tied'
market shares should be added the �wholesale
partners' ties' as described in recital 135.

(137) With regard to the duration of the segments of
Whitbread's tied network, it has to be
understood that all the houses that Whitbread
owns are, in principle, always �locked in' to the
company. This is not only the case for the
managed house, but also the leased houses will
after the end of one (short- or long-term) lease,
be re-let to another operator on a tied basis. In
addition, the most important of the notified
leases, the 20-year lease, is amongst the longest
in the UK. Whitbread's loan ties last on average
three years.

(138) It is therefore concluded that Whitbread's tied
sales, of which the notified agreements are a
part, contribute significantly to the foreclosure
of the UK on-trade market. The exclusive
purchasing obligation and the non-competition
obligation in the Leases therefore have a
restrictive effect on competition.

4. Restrictive effect on competition of other
restrictions

4.1. Description

(139) The Leases contain the following clauses for
which it has been argued by some of the
respondents to the Notice that they have a
restrictive effect on competition:

Ð to put and keep the premises and the fixtures
and fittings in good repair in the case of the
20-year lease (different obligations in the
two other standard leases),

Ð to use the premises only as a fully licensed
public house,

Ð restrictions on assignments (recital 39),

Ð to sell trade fixtures and fittings, furniture
and effects and stock, on termination of the
lease, to Whitbread or to the new lessee,

Ð not to place amusement machines without
the consent of Whitbread, and

Ð to avoid advertising goods supplied by other
undertakings in a higher proportion than the
share of those goods in the total turnover
realised in the premises (hereinafter �the
advertising clause').

4.2. Evaluation

(140) The first four of the above clauses cannot be
considered to have the object or the effect of
restricting competition in a particular market.
The clause with regard to the amusement
machines is not restrictive in view of the
influence of amusement machines on the
character of the premises (40).

(141) Whether or not the advertising clause falls foul
of Article 85(1) is only relevant to the market
for the distribution of beer. With regard to all
other neighbouring markets for the supply of
goods to on-licensed premises in the UK, such as
non-beer drinks, crisps and amusement
machines, the clause is not restrictive. The
Leases, in the absence of an exclusive
purchasing obligation and a non-competition
obligation for the supply of such products, do
not restrict competition on such markets, if such
were considered to exist, to an appreciable
extent by the mere imposition of an advertising
clause.

(142) With regard to the supply of beer, the
advertising clause has the object of limiting

(40) See also paragraph 53 of the Notice to the Regulation;
see footnote 15.
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the advertising of beer supplied by other
undertakings. The only beer that the Whitbread
lessee is entitled, pursuant to his Lease, to buy
from other undertakings is the guest beer and
beer of non-specified types. In particular, the
brands of beer of non-specified types may not be
well known to the UK consumer and therefore
would require specific on-the-spot advertising.
The letter of the clause would make advertising
for these new products impossible, as the clause
requires the advertising to be proportionate to
the turnover of these goods, which, by
definition, is virtually zero as the goods are new.
However, the Commission possesses no
information that the advertising clause has been
as strictly applied as this. On the contrary,
Whitbread has confirmed in a letter dated
26 October 1998 that �Whitbread does not
enforce this clause as it relates to competing
products, and has no intention to enforce it, as
will immediately be apparent from the fact that
lessees have freedom to advertise, promote and
market according to the marketing mix of their
choice as appropriate to their chosen business
plan'. This is confirmed by what several lessees
have indicated in their submissions, namely that
they consider that they receive more
�promotional support' from their guest beer
supplier. None of them has indicated that
Whitbread has ever opposed the use of that
material in the pub.

In these circumstances, the advertising clause is
not considered to be an appreciable restriction
of competition.

5. Effect on trade between Member States

(143) Where, for the reasons described above, the
effect of the exclusive purchasing and
non-competition obligations in the Leases in
question is to eliminate the freedom of the
lessees to stock and offer for sale to the
consumer specified beers of competing suppliers,
those suppliers are impeded, irrespective of their
geographical location and the origin of the
goods, in gaining access to the premises
concerned unless they have concluded a specific
agreement with Whitbread. This restriction has
the effect that the level of trade in beer may be
at a lower level than would otherwise be the
case. The opportunities for foreign suppliers to
establish themselves independently in the UK
on-trade beer market are in particular affected;
the �tying' agreements, including the exclusive
beer-supply agreements, are likely to protect a
substantial part of the UK market from direct

competition from competing goods originating
in other Member States. Indeed, as was noted in
recital 31, most foreign producers have chosen
to enter the UK market by entering licensing
agreements with existing brewers, including
Whitbread, to gain access to their on-trade
network (41). Accordingly, the Leases affect trade
between Member States.

6. Appreciability

(144) The exclusive purchasing and non-competition
obligations only infringe Article 85(1), however,
if they affect competition and trade between
Member States to an appreciable extent.

(145) The quantification of the restrictive effect of the
cumulative networks and the other factors
contributing to the foreclosure of the UK
on-trade beer market, and of the significant
contribution made by Whitbread's network to
that effect, as laid out in recitals 108 to 143,
demonstrate their appreciable nature in
restricting competition and trade between
Member States with respect to the UK on-trade
beer market.

7. Conclusion

(146) The exclusive purchasing and non-competition
obligations of the Leases fall foul of Article 85(1)
since the introduction of the Leases in 1990.

B. ARTICLE 85(3)

1. Regulation (EEC) No 1984/83 (the
Regulation)

(147) The Court has confirmed in the Delimitis
judgment (paragraph 36) that Article 6(1)
of the Regulation requires that the exclusive

(41) Commission Decision 90/186/EEC Ð Moosehead/
Whitbread (OJ L 100, 20.4.1990, p. 32, at recital 16).
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purchasing obligation on the part of the reseller
shall relate solely to certain beers or to certain
beers and drinks specified in the agreement. The
purpose of requiring that they be so specified is
to prevent the supplier from unilaterally
extending the scope of the exclusive purchasing
obligation. A beer supply agreement which
refers, for the products covered by the exclusive
purchasing agreement, to a list of products
which may be unilaterally altered by the
suppliers does not satisfy that requirement and
thus does not enjoy the protection of
Article 6(1). The Court thus concluded
(paragraph 37) that the conditions for the
application of Article 6(1) of the Regulation are
not satisfied if the drinks covered by the
exclusive purchasing terms are not listed in the
text of the agreement itself but are stated to be
those set out in the price list of the brewery or
its subsidiaries, as amended from time to time.

(148) The standard Leases provide for a specification
of the beer tie by type which allows Whitbread
to add to, delete or substitute the brands of beer
that it supplies to the lessees by amending the
contents of its price list from time to time for
specified beers. The specification of the beer tie
by type thus allows Whitbread unilaterally to
extend the scope of the exclusive purchasing
obligation and therefore does not fulfil the
conditions of Article 6, which requires a
specification by brand or denomination (42).

(149) It is for this reason that the standard Leases do
not fulfil the conditions of the Regulation.

2. Individual exemption

2.1. Improvement in distribution

2.1.1. General considerations

(150) A beer supply agreement generally leads to an
improvement in distribution as it makes it

significantly easier to establish, modernise,
maintain and operate premises used for the sale
and consumption of drinks (see also recital 15
to the Regulation). This is true for the
brewer/supplier who does not need to integrate
vertically as well as for the lessee. The letting of
premises at an agreed rent as in the Whitbread
standard Leases, particularly in view of the
restrictive UK licensing system, is a method of
providing the means for a lessee to operate such
premises and, as such, allows a low-cost entry of
a newcomer on the on-trade market for the
distribution of beer. The system whereby
brewers in the UK allow an independent
business person to operate a licensed property
owned by the brewer thereby increases the
options for entry into the market. In a way,
property tied houses and sometimes described as
a �half-way house' between being a manager (in
a managed pub owned by the brewer/pub
company) and owning their own pub (which
may be loan-tied or totally free).

(151) The incentive on the reseller, following from the
exclusive purchasing and the non-competition
obligation, to devote all the resources at his
disposal to the sale of the contract goods will
thereby generally lead to an improvement in the
distribution of those contract goods. In other
words, as is stated in recital 15 to the
Regulation, such agreements lead to durable
cooperation between the parties allowing them
to improve or maintain the quality of the
contract goods and of the services to the
consumer and sales efforts of the reseller.
They allow long-term planning of sales and
consequently a cost-effective organisation of
production and distribution, and the pressure of
competition between products of different
makes obliges the undertakings involved to
determine the number and character of premises
used for the sale and consumption of drinks in
accordance with the wishes of customers.

(152) With regard to the long-term duration of the
exclusivity obligation and non-compete clause
contained in the Lease, it has to be noted that
special rules are applied in cases where the
premises used for the sale and consumption of
drinks are let by the supplier to the reseller. In
this respect reference is made to Article 8(2)(a)
which states that �exclusive purchasing
obligations and bans on dealing in competing
products specified in the Title may be imposed
on the reseller for the whole period for which
the reseller in fact operates the premises'. On
this basis, the long-term duration of the
exclusivity obligation and the non-compete
clause contained in the Lease therefore do not(42) See footnote 15.
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constitute an obstacle to exempting the exclusive
obligation and non-compete clause.

(153) Furthermore, the specification of the tie by type
is considered to enable a more practical
operation of exclusive beer-supply arrangements
in the UK than the specification provided for in
the Regulation. The specification of the tie by
type makes it easier to introduce the brands of
foreign or new brewers to their price lists
because it does not require the consent of all the
tenants (43). This is particularly the case in view
of the large number of beers supplied by
Whitbread to the lessees and of the frequency
with which Whitbread adds or substitutes a beer
on its price list, including foreign brands. This is
important in view of the high percentage of all
beer sold in the UK as draught beer in pubs, and
the foreclosure of some 70% (in 1989) or a
maximum of some 58%, but most likely at least
50% (in 1997) of the UK on-trade by UK
brewers: nevertheless, foreign or new brewers
may still find it particularly difficult to penetrate
the UK market independently. It is further to be
noted that in any case the tenant is not in a
position to add brands because the brewer
would have been allowed to prohibit sales by
the lessee of other brands of the same type in his
outlet in the same way as the non-compete
clause is exempted under Article 7(1)(a) of the
Regulation. The tenant is therefore in no
position to affect, whether positively or
negatively, the level of foreclosure in the UK
on-trade beer market.

(154) It is correct that a lessee might be forced to buy
unfamiliar products when Whitbread sells his
tied house to another company. Where this
change takes place �overnight', it may have a
considerable impact on turnover in the relevant
house, and thus for the individual lessee
concerned. However, from a competition point
of view, the contractual structure offers in such
circumstances an opportunity for new or
increased entry for other brewers, national or
foreign. If such a change takes place on a
gradual basis, it might not have a detrimental
impact on the individual lessee's position. In this
respect, it can be noted that a gradual change of
brand portfolio will probably even occur in a
declining market in order to take new or
changing consumer preferences into account.
Furthermore, it would not be in the long-term
commercial interest of the �new'owner to ruin
the profitability of his newly owned premises by

offering brands in which the customers would
not be interested.

2.1.2. Price differentials

(155) However, the Commission considers that where
there are appreciable price differences, faced by
the tied lessee, it has to be further assessed
whether the above-described advantages can
materialise.

(156) Price discrimination is an important element in
the economic justification for an exemption to
exclusive purchasing agreements. This is
because, in the first place, the possibility of
discriminating is facilitated by the exclusive
purchasing agreement, which for the duration of
the agreement gives the purchaser, unlike the
other clients of the producer, no alternative legal
source. A brewer might therefore decide to �cash
in' on his leverage vis-aÁ-vis his tied customers.

(157) Secondly, with regard to the condition regarding
the improvement in distribution, the
Commission considers that someone who faces
an appreciable �net' price discrimination might
face difficulties in competing on a level playing
field. Consequently, any improvements in
distribution resulting from such agreements may
maintain theoretical, or be structurally inhibited
in such a way that they cannot outweigh in the
longer term the anti-competitive features of the
agreement. This idea that price discrimination
can be incompatible with Article 85(3) is also
expressed in the Regulation, of which recital 21
points out that �in particular cases in which
agreements satisfying the conditions of this
Regulation nevertheless have effects
incompatible with Article 85(3) of the Treaty,
the Commission may withdraw the benefit of
the exemption'. These circumstances, laid down
in Article 14 of the Regulation, include
unjustified price discrimination (44).

(158) The relevance of the above considerations to the
standard Leases, in the context of the UK
on-trade beer market, is that the lessee who
faces (unjustified) price differentials may not be
in a position to compete on a level playing field.

(43) In so far as the underlying agreements are in conformity
with Article 85.

(44) See Article 14(c)(2) of the Regulation: �the application of
less favourable prices or conditions of sale [¼] without
any objectively justified reason'.
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His business, all other conditions being similar,
will be less profitable or might even become
unprofitable. The impact of this adverse effect
on profitability, either at the moment of entering
as a newcomer into the market or during any
considerable period in time during the operation
of his business, means that the lessee may be
unable to keep up with his competitors, who
can make use of the beer price discounts either
by passing them on in part to the final consumer
by lowering temporarily or permanently the
price at which they sell the same beer, or by
investing in their total pub �offer' (new kitchen,
toilets, family facilities, and so forth). This will
lead, all other conditions being equal, to an even
further loss of competitiveness for the lessee,
whose clients will receive a better offer for the
same price in other pubs.

(159) Unjustified price discrimination will only have
an appreciable negative impact on the
competitiveness of the lessee, and will therefore
only affect the appraisal of any lack of
improvement in distribution, if and when it is
significant and lasts over a considerable period
of time. It is estimated that the level of discounts
(before taking into account any possible
justification) traditionally found on the UK
on-trade market up to the mid-1980s (MMC
report of 1985: individual free houses receiving
a discount from 3% to 5%) were not of such a
significant nature. However, since that date, and
over the period of the standard Leases, the
situation has altered and certain groups of
purchasers receive discounts of a substantially
higher level than those granted to the tied
lessees. This was looked at in some detail in the
OFT report.

(160) Such higher discounts are available to all other
operators in the UK on-trade market who do
not have an agreement with similar exclusive
purchasing obligations and with whom
Whitbread trades: wholesalers, pub management
companies and other brewers, and the individual
free traders. Furthermore, the discounts granted
to wholesalers, the own managed houses, and
pub management companies and other brewers
are, on average, higher than those granted to the
individual free traders.

(161) Most of the direct competitors of the tied
lessees, namely brewers' managed pubs,
managed houses of pub companies, loan-tied
houses and free-trade operators, and clubs
(being only to a limited extent direct

competitors of the tied lessees in view of the
restricted access) are thereby enabled to buy
their beer cheaper than the tied lessees.

(162) As for the above competitors, only the free-trade
operators (the non-loan-tied supplies to clubs
have been included in the Whitbread data on the
discounts for the free trade operators) directly
purchase their beer on market terms from
Whitbread; this group is considered to be the
�reference group'. They are indeed the only
group where �the supplier [¼] applies
favourable prices [¼] to resellers bound by an
exclusive purchasing obligation as compared
with other resellers at the same level of
distribution' (45) (italics added).

(163) Table 3 (recital 93) indicates clearly that the
price differential between the price paid by tied
lessees (the WPP list price minus discounts on
cask-ale purchases) and the average price paid
by individual free-trade operators has increased
every year in view of the increasing discounts
granted to such individual free traders.

2.1.3. Countervailing benefits

(164) However, Whitbread has argued that the
relationship with its lessees should not only be
judged by reference to the price the lessees pay,
and that the whole business relationship should
be taken into account in order to judge whether
the lessee is able to �survive' in the market place,
and, hence, whether the improvement in
distribution can be argued.

(165) The Commission accepts this argument.
However, this implies an inherently difficult
comparison between on the one hand, clearly
quantifiable price differentials and on the other
hand more qualitative aspects of the business
relationship.

(166) The description of the so-called �quantifiable
countervailing benefits' in recitals 57 to 93
reflects the difficulties involved in such
quantification. However, in view of the
arguments described there in support of the

(45) Article 14(c)(2) of the Regulation.
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methodology for each of the benefits and the
factual information which backs up the results
for these different items, the Commission
considers that the result, described as
�Conclusion' in Table 3, provides a reasonable
instrument for the Commission to decide, within
its discretionary margin in applying Article 85(3),
whether the �practical' operation of the standard
Leases brings about an improvement in
distribution.

(167) In its assessment of the conditions of
Article 85(3), and in particular where a
retroactive exemption is requested, the
Commission cannot make an overall assessment
for the whole �retroactive' period, but should
evaluate whether at all times the conditions of
Article 85(3) are fulfilled. The Commission
considers, in view of the �standard' nature of the
notified agreements which cover several
hundreds of individual agreements, and given
the intrinsic complexity of the data and the
limited availability of data on bases other than
annual, that it is reasonable to limit its
assessment of whether the conditions of
Article 85(3) are fulfilled to a year-by-year
assessment.

(168) It is apparent from Table 3 that for the years
1994/1995 onwards the price differential is
more than offset by quantifiable countervailing
benefits. The �average' lessee is therefore, on an
overall assessment of the business relationship
with Whitbread, in a position to compete on a
�level playing field' with his free-trade
counterpart. Over the years 1990/1991 to
1993/1994, the price differential was not totally
offset by the countervailing benefits, the
shortfall being between GBP 3 and GBP 6 per
barrel. However, the Commission considers that
these figures in itself are not sufficient to
warrant the conclusion that the average tied
lessee faced, during each of these years,
significant handicaps in his capacity to compete.
This view is based on (a) the fact that such
figures represent between 1% and 3% of the
beer price and (b) the existence of
�unquantifiable' countervailing benefits, mainly
the different risks faced by a tied lessee as
compared to a free trader (recital 94).

(169) The Commission therefore concludes that for
the whole duration of the standard Leases there
are no arguments to support the conclusion that
the improvements in distribution described in
general terms above have not been obtained.
This conclusion is supported by the fact that
during the period from 1991 to 1997, which

incorporates the longest recession in the UK
economy, the percentage of bad debt among
Whitbread lessees has been, on average, three
times less than for Whitbread's individual free
trade-clients.

(170) The standard Leases, including the tying
restrictions, have thus contributed to an
improvement of distribution on the UK on-trade
beer market.

2.2. Benefits to the consumer

(171) With regard to the general benefits created by
tied leases, recital 16 of the Regulation indicates
that �consumers benefit from the improvements
described, in particular because they are ensured
supplies of goods of satisfactory quality at
fair prices and conditions while being able
to choose between the products of different
manufacturers' (46).

(172) In addition to these general references, it can be
noted that property ties create an incentive for
brewers to invest, or maintain investment, in
outlets that may be too small to be economically
run by the brewers' own managers. The system
is therefore a means of maintaining pubs that
might otherwise close, or fail to attract the
investment made by WPP and/or the lessee. The
continued availability of those outlets and/or the
improved facilities following from an investment
are a clear benefit to the consumer. It is
self-evident that the property ties of a particular
brewer can only be considered to contribute to
this benefit if the long-term operation of the
houses is not endangered. In other words, when
in market circumstances where there are price
differences, such differences are broadly offset
by other specific benefits. As indicated above,
this is the case with Whitbread.

(173) With regard to the specification of tie by type,
the Commission also notes that in the period
1994 to 1998 Whitbread has on average

(46) This refers to the possibility under Article 6, read in
conjunction with Article 7(1)(a) of the Regulation,
whereby lessees can buy beer brands of a type different
from those supplied under the agreement and can offer
these to the consumers. This possibility is equally
maintained by the standard Leases, i.e. the procedure for
the non-specified types.
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introduced three draught beer brands into its
leased public houses each year. These brands
include ales such as Fullers London Pride,
Greene King IPA and Adnams. Whitbread also
has made available around 30 non-Whitbread
bottled beers, including Budweiser, Hoegaarden
Grand Cru and Leffe Blonde.

(174) The Commission therefore concludes that
consumers benefit from the operation of the
Leases.

2.3. Indispensability of the restrictions

(175) The exclusive purchasing obligation, together
with a non-compete clause is indispensable to
the advantages produced by beer supply
agreements, as noted in recital 150. As described
in recital 17 of the Regulation these advantages
cannot otherwise be secured to the same extent
and with the same degree of certainty.

(176) It can also be noted that the specification of the
beer tie by type is indispensable for the ease of
introduction of brands to the tied networks of
the brewers on the UK on-trade beer market
(recitals 153 and 173).

2.4. Possibility of eliminating competition in
respect of a substantial part of the market
in question (47)

(177) It is evident that Whitbread cannot eliminate
competition from a substantial part of the
market, as they account for only 13% of the
UK on-trade beer market in 1997. Moreover,
even taking into account the fact that in 1997 at
most 58% of the UK on-trade market for beer
was foreclosed through the parallel networks of
brewers' agreements, Whitbread's notified
agreements do not lead to the elimination of
competition in respect of a substantial part of
the UK on-trade beer market.

2.5. Conclusion

(178) The standard Whitbread Leases, and the beer tie
(exclusive purchasing and non-competition
obligations) which they contain, fulfil the
conditions of Article 85(3).

C. RELATION WITH ARTICLE 30

(179) The Bavarian Lager Company and the 23 lessees
that signed the standard reply (recital 4 and
footnote 7) consider that the Commission
cannot grant a retroactive exemption given the
Commission's established position by way of the
Article 169 EC Treaty procedure against the
�guest-beer clause'. On the basis of the
Metro I (48) judgment, it is argued that it would
be an improper exercise of the Commission's
powers under Article 85(3) to permit a
retroactive exemption which would bless, under
the competition rules, what is considered to be a
clear breach of Article 30.

(180) The compatibility of the guest-beer law with
Article 30 is irrelevant for Article 85 purposes.
First of all, a decision pursuant to Article 85(3)
in respect of an agreement that incorporates up
to April 1998 only the �old' guest-beer clause,
namely the cask-conditioned beer, is without
prejudice to a final judgment on the Article 30
matter. Furthermore, the Regulation exempts
agreements for use in all Member States
whereby the brewer/landlord does not have to
grant a right similar to the guest-beer clause.
This is because the brewer/landlord can impose
a non-compete obligation for all brands of beer
of the same type as the brands he tied for in the
agreement. The inclusion of the �old' guest beer
was thus already a liberalisation of what was
allowed under the Regulation and cannot,
therefore, give rise to a concern under
Community competition law.

(181) As the Article 30 issue is irrelevant, for the
reasons stated above, it was not necessary for
the Commission to refer to this issue in the
Notice. The Notice was, therefore, complete so
that the Commission did not need to publish an
addendum and extend the deadline for
submissions as requested by the Bavarian Lager
Company. Moreover, interested third parties are
entitled to submit observations not only on
explicit points mentioned in a notice pursuant to
Article 19(3), but on all other points they
consider relevant.

(47) A concept different from �significant contribution to the
foreclosure of the market'. (48) Case 26/76, Metro v. Commission, [1977] ECR 1875.
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D. RETROACTIVE NATURE AND DURATION OF
THE EXEMPTION

(182) The standard Leases are agreements in the sense
of Article 4(2)(1) of Regulation No 17 where
�the only parties thereto are undertakings from
one Member State and the agreements [¼] do
not relate either to imports or to exports beween
Member States'. It follows from Article 6 of
Regulation No 17 that for such agreements the
date from which a decision pursuant to
Article 85(3) takes effect may be earlier than the
date of notification.

(183) The Court has held in its judgment in Fonderies
Roubaix (49) that �the fact that the products
involved in [the] agreements to be assessed]
have previously been imported from another
Member State does not by itself mean that these
agreements must be regarded as relating to
imports within the meaning of Article 4(2) of
Regulation no 17'. Therefore the application of
that Article should not be excluded in view of
the brands on WPP's price list that are imported
from outside the United Kingdom.

(184) Since it has been found above that the standard
Leases have fulfilled the conditions under
Article 85(3) since the date of first introduction
of one of the notified agreements on the market
on 1 January 1990, this Decision should apply
from 1 January 1990.

(185) Pursuant to Article 8(1) of Regulation No 17,
an exemption should be issued for a limited
period. As Whitbread still has a large tenanted
estate and continues to enter into standard
Leases with a duration of 20 years, the
Commission considers that a relatively
long-term exemption period, namely until
31 December 2008, is appropriate to enable

Whitbread to take its decisions to invest in its
estate subject to a reasonable level of legal
certainty under Community competition rules,

HAS ADOPTED THIS DECISION:

Article 1

1. The provisions of Article 85(1) of the Treaty are,
pursuant to Article 85(3), declared inapplicable to the
individual lease agreements in the standard form of (a)
the 20-year lease, (b) the pre-retirement lease and (c)
the five-year lease, and to the exclusive purchasing
and non-competition obligation (�beer tie') which they
contain.

2. This Decision shall apply from 1 January 1990
until 31 December 2008.

Article 2

This Decision is addressed to:

Whitbread PLC
Chiswell Street
United Kingdom London EC1Y 4SD

Done at Brussels, 24 February 1999.

For the Commission

Karel VAN MIERT

Member of the Commission

(49) Case 63/75, Fonderies Roubaix v. SocieÂteÂ Nouvelle des
Fonderies [1976] ECR 111, paragraph 8.
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