ISSN 0378-6978

Ofticial Journa L 7

Volume 43

of the European Communities 12 January 2000

English edition LegiSIation

Contents I Acts whose publication is obligatory

* Commission Regulation (EC) No 59/2000 of 5 January 2000 initiating a ‘new
exporter’ review of Council Regulation (EC) No 393/98 imposing a definitive
anti-dumping duty on imports of stainless steel fasteners and parts thereof origin-
ating, inter alia, in the People's Republic of China, repealing the duty with regard
to imports from one exporting producer and making these imports subject to
TEGISLIALION ... ...ttt et 1

Commission Regulation (EC) No 60/2000 of 11 January 2000 establishing the standard
import values for determining the entry price of certain fruit and vegetables ........... 4

I Acts whose publication is not obligatory
Commission
2000/21/EC:

* Commission Decision of 28 July 1999 on state aid granted by the Federal
Republic of Germany to Brockhausen Holze GmbH (') (notified under document
number C(1999) 2914) .o 6
2000/22[EC:

* Commission Decision of 16 December 1999 on the allocation of quantities of
controlled substances allowed for essential uses in the Community in 2000 under

Council Regulation (EC) No 3093/94 on substances that deplete the ozone
layer () (notified under document number C(1999) 4433) ... ...oiiiiiiiiniiiniinn. 14

(") Text with EEA relevance

Acts whose titles are printed in light type are those relating to day-to-day management of agricultural matters, and are generally

EN valid for a limited period.

The titles of all other acts are printed in bold type and preceded by an asterisk.




12.1.2000

Official Journal of the European Communities

L7/1

(Acts whose publication is obligatory)

COMMISSION REGULATION (EC) No 59/2000
of 5 January 2000

initiating a ‘new exporter’ review of Council Regulation (EC) No 393/98 imposing a definitive

anti-dumping duty on imports of stainless steel fasteners and parts thereof originating, inter alia, in

the People's Republic of China, repealing the duty with regard to imports from one exporting
producer and making these imports subject to registration

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 384/96, of 22
December 1995 on protection against dumped imports from
countries not members of the European Community ('), as last
amended by Regulation (EC) No 905/98 (3, and in particular
Article 11(3) and (4) thereof,

After consulting the Advisory Committee,

Whereas:

A. REQUEST FOR A REVIEW

The Commission has received an application for a ‘new
exporter’ review pursuant to Article 11(4) of Regulation
(EC) No 384/96 (hereinafter referred to as ‘the basic
Regulation’). The application was lodged by Bulten
Fasteners China Co. Ltd (hereinafter referred to as ‘the
applicant), an exporting producer in the People's
Republic of China (hereinafter referred to as ‘the PRC).

B. PRODUCT

The product concerned is stainless steel fasteners and
parts thereof (hereafter referred to as ‘SSFs’), originating
in the PRC. The product described is currently classifi-
able within CN codes 73181210, 73181410,
7318 15 30, 7318 15 51, 7318 15 61, 7318 15 70 and
7318 16 30. These CN codes are only given for informa-
tion.

C. EXISTING MEASURES

By Council Regulation (EC) No 393/98 (*), the Council
imposed, inter alia, a definitive anti-dumping duty of
74,7 % on imports of the product concerned originating
in the PRC, with the exception of imports from two
exporting producers for which the Council imposed
individual duty rates.

56, 6.3.1996, p. 1.

o] L
O] L 128, 30.4.1998, p. 18.
o] L

50, 20.2.1998, p. 1.

D. GROUNDS FOR THE REVIEW

The applicant, has claimed that it operates under market
economy conditions as provided for in Article 2(7)(c) of
the basic Regulation, that it meets the conditions for
individual treatment, that it is not related to the Chinese
exporting producers which are subject to the abovemen-
tioned anti-dumping measures, and that it started
exporting to the Community after the period of investi-
gations on which the anti-dumping measures were
based, i.e. the period from 1 January 1996 to 30
November 1996 (hereinafter referred to as ‘the original
investigation period).

Community producers known to be concerned have
been informed of the above application and have been
given an opportunity to comment. No comments have
been received.

Having examined the evidence available, the Commis-
sion concludes that there is sufficient evidence to justify
the initiation of a review pursuant to Article 11(3) and
(4) of the basic Regulation with a view to determining
the applicant's individual margin of dumping and,
should dumping be found, the level of duty to which its
imports of the product concerned into the Community
should be subject.

E. PROCEDURE
Questionnaires

In order to obtain the information it deems necessary
for its investigation, the Commission will send question-
naires to the exporting producer, the importer named in
the application, and to the authorities of the PRC.

Collection of information and holding of hearings

All interested parties are hereby invited to make their
views known in writing and to provide supporting
evidence. Furthermore, the Commission may hear inter-
ested parties, provided that they make a request in

writing and show that there are particular reasons why
they should be heard.
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(9)  Selection of the market economy third country HAS ADOPTED THIS REGULATION:

(11)

(13)

(14)

In accordance with Article 2(7) of the basic Regulation,
Taiwan is envisaged as an appropriate market economy
third country for the purpose of establishing normal
value in respect of the PRC.

Market economy status

If the applicant claims and provides properly substan-
tiated evidence that it operates under market economy
conditions, i.e. that it meets the criteria laid down in
Article 2(7)(c) of the basic Regulation, normal value will
be determined in accordance with Article 2(7)(b) of the
basic Regulation. The Commission will send a claim
form to the applicant, as well as to the Chinese authori-
ties.

F. REPEAL OF THE DUTY IN FORCE AND REGISTRA-
TION OF IMPORTS

Pursuant to Article 11(4) of the basic Regulation, the
anti-dumping duty in force should be repealed with
regard to imports of the product concerned originating
in the PRC which are produced and sold for export to
the Community by the applicant. At the same time, such
imports should be made subject to registration in
accordance with Article 14(5) of that Regulation, in
order to ensure that, should the review result in a deter-
mination of dumping in respect of the applicant, anti-
dumping duties can be levied retroactively from the date
of the initiation of this review. The amount of the
applicant's possible future liabilities cannot be estimated
at this stage of the proceeding.

G. TIME-LIMIT

In the interest of sound administration, time limits

should be fixed within which:

— interested parties may make their views known in
writing, submit supporting evidence and make a
written request for a hearing,

— parties to the investigation can comment on the
choice of Taiwan being envisaged as an analogue
country,

— an applicant can submit a properly substantiated
claim for market economy status.

H. NON-COOPERATION

It should be noted that in cases in which any interested
party refuses access to, or otherwise does not provide,
necessary information within the relevant time limits, or
significantly impedes the investigation, findings, affirma-
tive or negative, may be made in accordance with Article
18 of the basic Regulation, on the basis of the facts
available.

Where it is found that any interested party has supplied
false or misleading information, the information shall be
disregarded and use may be made of the facts available,

Article 1

A review of Regulation (EC) No 393/98 is hereby initiated in
order to determine if and to what extent imports of stainless
steel fasteners and parts thereof falling within CN codes
731812 10, 7318 14 10, 7318 15 30, 7318 15 51,
7318 15 61, 7318 1570 and 7318 16 30, originating in the
People's Republic of China, produced and sold for export to the
Community by Bulten Fasteners China Co. Ltd (TARIC addi-
tional code: A058), should be subject to the anti-dumping duty
imposed by Regulation (EC) No 393/98.

Article 2

The anti-dumping duty imposed by Regulation (EC) No 393/98
is hereby repealed with regard to imports of the product identi-
fied in Article 1.

Article 3

The customs authorities are hereby directed, pursuant to
Article 14(5) of Regulation (EC) No 384/96, to take the appro-
priate steps to register the imports identified in Article 1.
Registration shall expire nine months following the date of
entry into force of this Regulation.

Article 4

1. Interested parties, if their representations are to be taken
into account during the invstigation, must make themselves
known to the Commission, present their views in writing and
submit information, unless otherwise specified, within 40 days
of the date of entry into force of this Regulation. Interested
parties may also apply to be heard by the Commission within
the same time limit. This time limit applies to all interested
parties, including parties not named in the application, and it is
consequently in the interest of these parties to contact the
Commission without delay.

2. Parties to the investigation wishing to comment on the
appropriateness of Taiwan which is envisaged as a market-
economy third country for the purpose of establishing normal
value in respect of the PRC, shall file their comments within 10
days of the date of entry into force of this Regulation.

3. Duly substantiated claims for market economy status, in
accordance with Article 2(7)(b) and (c) of Regulation (EC) No
384/96, must be submitted in writing within 21 days of the
date of entry into force of this Regulation.

4. Any information relating to the matter and any request
for a hearing, should be sent to the following address:

European Commission

Trade DG

DM-24 838

Rue de la Loi/Wetstraat 200
B-1049 Brussels

Fax (32-2) 295 65 05

Telex: COMEU B 21877.

Article 5

This Regulation shall enter into force on the day following its
publication in the Official Journal of the European Communities.
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This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 5 January 2000.

For the Commission
Pascal LAMY

Member of the Commission
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COMMISSION REGULATION (EC) No 60/2000
of 11 January 2000
establishing the standard import values for determining the entry price of certain fruit and
vegetables
THE COMMISSION OF THE EUROPEAN COMMUNITIES, () in compliance with the above criteria, the standard

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 322394 of
21 December 1994 on detailed rules for the application of the
import arrangements for fruit and vegetables ('), as last
amended by Regulation (EC) No 1498/98 (3, and in particular
Article 4 (1) thereof,

Whereas:

(1) Regulation (EC) No 3223/94 lays down, pursuant to the
outcome of the Uruguay Round multilateral trade nego-
tiations, the criteria whereby the Commission fixes the
standard values for imports from third countries, in
respect of the products and periods stipulated in the
Annex thereto;

import values must be fixed at the levels set out in the
Annex to this Regulation,

HAS ADOPTED THIS REGULATION:

Atrticle 1
The standard import values referred to in Article 4 of Regula-

tion (EC) No 322394 shall be fixed as indicated in the Annex
hereto.

Article 2

This Regulation shall enter into force on 12 January 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 11 January 2000.

() O] L 337, 24.12.1994, p. 66.

0]
() OJ L 198, 15.7.1998, p. 4.

For the Commission
Franz FISCHLER

Member of the Commission
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ANNEX

to the Commission Regulation of 11 January 2000 establishing the standard import values for determining the
entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Thiz((i) dc;)\(l];ltry Standig(liuiernport
070200 00 204 62,7
624 99,6
999 81,2
0707 00 05 052 116,8
628 132,5
999 124,7
07099070 052 123,3
204 113,4
999 118,3
080510 10, 0805 10 30, 0805 10 50 052 41,3
204 40,8
212 69,9
220 24,3
624 60,2
999 47,3
08052010 052 74,1
204 43,5
999 58,8
0805 20 30, 0805 20 50,
0805 20 70, 0805 20 90 052 72,8
204 25,9
464 100,4
624 82,3
999 70,3
0805 3010 052 61,4
600 82,2
624 91,6
999 78,4
0808 10 20, 0808 10 50, 0808 10 90 400 89,4
404 85,2
720 95,1
728 66,1
999 83,9
0808 20 50 052 142,9
064 64,8
400 97,2
720 89,9
999 98,7

(") Country nomenclature as fixed by Commission Regulation (EC) No 2645/98 (OJ L 335, 10.12.1998, p. 22). Code ‘999’ stands for ‘of
other origin’.




L7/6

Official Journal of the European Communities

12.1.2000

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 28 July 1999

on state aid granted by the Federal Republic of Germany to Brockhausen Holze GmbH
(notified under document number C(1999) 2914)

(Only the German text is authentic)

(Text with EEA relevance)

(2000/21/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of Article

88(2)

thereof,

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments
pursuant to the provisions cited above (') and having regard to
their comments,

Whereas:

1. PROCEDURE

By a complaint dated 2 September 1996 (registered as
received on 6 September 1996), the Commission was
informed that the Land of Saxony had granted state aid
to Brockhausen Holze GmbH (BHC), Chemnitz. In
response to Commission requests for information dated
16 September 1996 and 22 November 1997, the
German authorities sent formal replies on 15 October
1996 and 7 February 1997. On the basis of the informa-

registered as non-notified aid on 8 April 1997. On 18
April 1997 BHC filed for insolvency (Gesamtvollstreckung:
special insolvency procedure for firms in the new
Lander). In letters dated 21 April, 12 June and 18 July
1997 the Commission asked the German authorities to
notify the aid. In letters dated 26 June and 15 August
1997, the German authorities refused on the ground
that notification no longer served any purpose because
the firm had filed for insolvency.

By letter dated 18 February 1998, the Commission
informed Germany of its decision to initiate the proce-
dure laid down in Article 88(2) of the EC Treaty. In
addition, it formally requested Germany (?) to provide it,
within one month of receiving the request, with all
necessary documentation and information for assessing
the compatibility of the aid already granted with Article
87 of the EC Treaty. Germany replied by letter dated 4
May.

The Commission decision to initiate the procedure was
published in the Official Journal of the European Communi-
ties (}). In its decision, the Commission invited all inter-
ested parties to submit their comments on the aid. On 9
June 1998 the Commission received a set of comments
which it forwarded to the German authorities on 25
January 1999. After the deadline had been extended
several times, Germany was given the opportunity to
comment by 31 March 1999. It did not comply with
this deadline. After receiving a reminder from the
Commission, Germany finally submitted its comments
on 11 May 1999.

(®) In accordance with the judgment of the European Court of Justice

given on 13 April 1994 in Joined Cases C-324/90 and C-342/90
Federal Republic of Germany and Pleuger-Worthington 'V Commission
[1994] ECR I-1173.

() See footnote 1.

tion contained in the last of those letters, the aid was

() O] C 144, 9.5.1998, p. 15.
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2. DETAILED DESCRIPTION OF THE AID

2.1 Grounds for initiating the procedure

The aid to BHC came to the Commission's attention
through a complaint lodged by an Austrian engineering
works which alleged that the Land of Saxony had
granted the firm aid amounting to DEM 4,7 million. In
the complainant's opinion, the aid enabled the firm to
increase its exports by reducing prices.

By letter dated 15 October 1996, Germany confirmed
that the firm had received a dormant equity holding of
DEM 2,5 million from the Saxony Consolidation Fund
(Konsolidierungsfonds) (*) and an 80 % deficiency guar-
antee (Ausfallbiirgschaff) on a DEM 2,3 million loan
provided under Saxony's Guarantee Directive (°).

These aid measures presented the following difficulties.

(a) Aid scheme N 117/95 was approved on the basis of
the undertaking given by Germany that there would
be no combination of aid. However, the aid from the
Consolidation Fund was granted in addition to the
guarantee provided under scheme N 73/93, thereby
infringing the prohibition on combining aid. The aid
should therefore have been notified as ad hoc restruc-
turing aid.

(b) Scheme N 73/93 allows guarantees to be provided
to cover loans of DEM 5 million or more only.

Germany was again asked to notify the aid formally and
to provide all the necessary information for an assess-
ment of its compatibility with the common market. The
German authorities refused to do so in letters dated 26
June and 15 August 1997 on the grounds that:

(a) notification no longer served any purpose since the
firm had filed for insolvency, and

(b) the aid measures were not to be seen as separate
measures but as a single restructuring aid measure,
with the result that there was no infringement of the
prohibition on combining aid. Using both schemes
had made it possible to reduce the overall intensity
of the aid because a guarantee has a lesser aid inten-
sity than a loan. In this way it had been possible to

(*) Directive on grants from the Saxony Consolidation Fund for the
restructuring of small and medium-sized industrial enterprises under
the agreement between the Land of Saxony and the Treuhandanstalt
(THA)/Bundesanstalt fiir vereinigungsbedingte Sonderaufgaben (BvS) of 5
December 1994; state aid scﬁ
given by letter dated 5 May 1995 (SG(95) D[5782).

eme N 117/95; Commission approval

(°) Directive on guarantees for industry and the liberal professions and

for agriculture and forestry of 1 September 1993; state aid scheme
N 73/93; Commission approval given by letter dated 7 June 1993
(SG(93)

D/9273).

(10)

(11)

(©)

(o

restrict the amount of aid to an absolute minimum
and to comply more fully with the guidelines on
state aid for rescuing and restructuring firms in diffi-

culty (9).

In order to secure a formal notification and to be able to
assess the compatibility of the aid granted to the firm
with the common market, the Commission decided to
initiate the Article 88(2) procedure.

2.2 The recipient firm

As at 31 December 1995 BHC had 243 employees and
an annual turnover of DEM 32 million; no one firm
falling outside the definition of a small or medium-sized
enterprise (SME) owned 25 % or more of its capital. BHC
was therefore an SME within the meaning of Commis-
sion Recommendation 96/280/EC of 3 April 1996
concerning the definition of small and medium-sized
enterprises (7).

BHC traded in the three areas of make-to-order casting
(25 %), services (25 %) and replacement parts (50 %),
producing mainly steel balls for the cement industry and
linings for furnaces.

The firm is located in Chemnitz and thus in a structu-
rally weak area of Saxony.

2.3 History of the firm

BHC succeeded Eisen- and Stahlgieerei Chemnitz
GmbH (ESC GmbH), which was acquired at the begin-
ning of 1992 from the Treuhandanstalt by PE GmbH. The
privatisation was conducted according to an open,
unconditional and transparent tendering procedure with
the highest bidder acquiring the firm. In September
1992 the two firms created CPC GmbH, which was to
operate an iron and steel foundry. In 1993 the Land of
North Rhine-Westphalia produced a financing plan for
CPC GmbH which had as a condition the establishment
of a plant in North Rhine Westphalia. The CP Gieferei
KG (CPG KG) was therefore set up in Beckum. Subse-
quently, CPC GmbH and CPG KG were renamed BHC
Brockhausen & Holze Gieerei GmbH & Co KG (BHC
KG) and Brockhausen & Holze GiefRerei GmbH (BHC
GmbH). On 29 August 1995 BHC GmbH and BHC KG
were merged to become BHC.

O] C 368, 23.12.1994, p. 12.
] L

107, 30.4.1996, p. 4.
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(13)  During 1995 BHC faced enormous liquidity problems approved a grant of DEM 7,406 million, of which

(16)

owing to delays in investment and to heavy start-up
losses. These start-up losses were principally due to the
firm's unproductive old equipment and to the end of
cooperation with a west German partner. In a report by
the management consultancy firm LOGOS-Consult, the
firm's financing requirements in January 1996 were put
at DEM 6 million. A restructuring plan was drawn up
and various public bodies provided financial assistance.
However, this did not resolve the firm's liquidity prob-
lems. In February 1997 further assistance of the order of
DEM 1,243 million was provided. Since this was not
sufficient, BHC filed for insolvency (Gesamtvollstreckung)
on 18 April 1997.

Insolvency proceedings began on 20 May 1997. The
sequestrator/fadministrator concluded a takeover and
lease agreement with Guf§ and Verschleifltechnik GmbH
(GVT). On 23 June BHC's business activities were
discontinued and taken over by GVT. The present
decision concerns the old firm only.

2.4 Financial assistance

According to the notification which Germany submitted
on 4 May 1998 after the state aid procedure had been
initiated, BHC benefited between 1994 and 1997 from
various aid measures amounting to over DEM 42
million. The private investor's share in the restructuring
would appear to have amounted to some
DEM 750 000 (¥). However, the information supplied to
the Commission is not explicit regarding this share.

In 1993 the first comprehensive financing plan for BHC
was drawn up.

(@) On 27 May 1994 the Land of North Rhine-West-
phalia, under its programme of guarantee assistance
for projects in Brandenburg, Mecklenburg-Western
Pomerania, Saxony, Saxony-Anhalt, Thuringia and
Berlin/East, provided a 90 % deficiency guarantee on
a DEM 20 million investment loan and a DEM 10
million operating loan (°). The aid thus came to
DEM 27 million.

(b) On 28 October 1994, under the joint Federal
Government/Lander scheme for improving regional
economic structures (1%, the Land of Saxony

() This would a Ippear to have consisted of the following: 20 % of the

DEM 2,3 mi

lion loan, i.e. DEM 500 000, and DEM 250 000 in

the form of a shareholder loan.

() N

155/88.

() 22nd framework plan of the joint Federal Government/Lander
scheme for improving regional economic structures.

(17)

(19)

only DEM 6,94 million was paid out.

(c) Under the 1993 Investment Allowance Act (Investi-
tionszulagengesetz[InvZulG), the Chemnitz tax office
provided the firm with investment allowances
amounting to DEM 91 268 and DEM 1056 153
for the years 1994 and 1995.

In January 1996 restructuring measures had to be taken
in view of the difficulties faced by the firm. These were
financed by:

(a) an operating loan from the bank affiliated to the
firm (initially limited to DEM 1,8 million) that was
secured on 3 April 1996 by an 80 % guarantee
under Saxony's guarantee scheme (N 73/93). The
guarantee amounted to DEM 1,44 million;

(b) a dormant equity holding of DEM 2,5 million from
the Saxony Consolidation Fund (') granted on 24
June 1996;

(c) a repayment deferral of DEM 1,167 million granted
by Chemnitz's Department of Public Works.

Lastly, in order to meet the firm's liquidity requirements,
three further measures were taken in February 1997.

(a) The guarantee provided by the Land of Saxony was
increased to cover a further DEM 500 000, bringing
the loan to DEM 2,3 million, with the guarantee
covering DEM 1,8 million.

(b) The BvS granted a loan of DEM 500 000, with
interest at 3 percentage points over the discount
rate.

(c) The shareholders helped to bridge the liquidity gap
with DEM 250 000.

All the aid measures were registered as claims in the
insolvency proceedings.

2.5 Restructuring plan

The notification made on 4 May 1998 contained a brief
description of the restructuring plan. By letter dated 11
May 1999, Germany sent the Commission the report by
LOGOS-Consult, in which an assessment was made of
the plan drawn up by BHC's management.

(") See footnote 4.
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(21)

(24)

(25)

(26)

The 1996 restructuring plan was designed to increase
BHC's productivity, to make it more competitive and to
improve the relatively tight financial situation.

It essentially comprised six measures:

(a) completing the reconstruction of essential plant with
a view to improving the quality of production,
cutting back on the use of material, energy and
human resources, and ultimately producing at more
competitive costs;

Cx

shutting down unprofitable old equipment;

—
()
-

reducing the workforce by 30;

=

intensifying marketing activities by, among other
things, setting up a network of sales offices abroad,
the management assumption being that sales
volumes would expand in 1996 and in subsequent
years;

(e) moving into a higher-quality product area, i.e. from
casting to cement. BHC was no longer to be a
foundry in the traditional sense.

Under the financing plan, unnecessary land was to be
disposed of so that equity capital could be used to help
reduce the firm's indebtedness and thus open up possi-
bilities for additional financing from credit institutions.

Losses were still forecast for the financial year 1996, but
from 1997 onwards the firm was expected to move into

the black.

LOGOS-Consult considered the management's plan to
be optimistic and ambitious, but not unrealistic. Since it
was not based on the worst-case scenario, some
elements of risk remained. For example, the firm's share
in the restructuring costs was to be financed from the
sale of unnecessary land. However, at the time of the
report by LOGOS-Consult, this sale had not yet taken
place and was still uncertain.

2.6 Products and markets

BHC's main activities were in the areas of casting,
replacement parts and services. As regards casting (25 %
of turnover), the firm principally produced parts for the
automotive and mechanical engineering industries,
where competitive pressures were enormous. Replace-

(30)

(31)

(32)

ment parts (50 % of turnover) were produced mainly for
the cement industry. According to the notification,
however, there was no overcapacity here since the firm
occupied a customer-oriented product niche. Lastly,
services made up 25 % of turnover.

With an annual output of some EUR 20 billion, the
Community is among the world's largest producers of
castings. The industry manufactures parts mostly for the
automative and mechanical engineering sectors and is
made up of small and medium-sized enterprises.

Foundries supply industrial firms and are thus dependent
to a large degree on cyclical business trends and on the
demand patterns of customers. Owing to the economic
downturn, the number of people employed in the
foundry sector throughout the Community has fallen
since 1989 by 50 000, or some 20 % of the workforce.

By comparison with other sectors, foreign trade is virtu-
ally insignificant in the foundry products industry.

The sector cannot really be considered to be a growth
industry. Discounting the differences caused by fluctu-
ations in the business cycle, production has remained
almost constant over the last 10 years. The increase in
value over this period merely reflects the trend towards
higher-quality castings.

The most recent economic downturn in 1990 to 1993
hit the foundry sector hard. However, there was an
improvement in 1994 and the market did not suffer
from overcapacity. Since drastic manpower cuts have
been made in recent years and numerous manufacturing
processes are being increasingly rationalised, there is
now quiet optimism in the sector once again. Evidence
that these rationalisation measures were what was
needed is found in the spectacular production volumes
achieved in 1995 with 20 % fewer employees than in
1989 (12).

3. COMMENTS FROM INTERESTED PARTIES

By letter dated 9 June 1998, the Commission received a
statement made on behalf of the engineering works
Liezen and Gieerei GmbH, which had lodged the
complaint on 2 September 1996.

It welcomed the Commission's decision to initiate
proceedings against BHC and repeated the argument that
there had been overcapacity in the foundry sector for
several years. Public support for firms in this sector
distorted competition and should be avoided since it
enabled such firms to benefit from additional resources,
making it possible for them to sell their products at
below market price.

(*?) See Panorama of EU Industry 1997, pages 10-41.
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(34)  Furthermore, the fact that insolvency proceedings had (42)  The grant of DEM 7,406 million was made under the
been initiated in respect of BHC on 18 April 1996 could joint Federal Government/Lander scheme for improving
not prevent an examination being made of the aid regional economic structures, which had been notified
granted previously, which had already distorted to and approved by the Commission.
competition.

(35 According to the statement, the new firm founded by Mr
Schulze-Brockhausen in the wake of the insolvency
proceedings had applied to the Land of Saxony for
further aid. If approved, public funding of the rescue . .
arrangements (Auffanglosung), under which BHC's activi- (43) The investment allowance of DEM 1,147 million was
ties were to continue under the same management, prov1de.:d }mder schemes notified to and approved by the
would result in circumvention of the relevant state aid Commission.
rules and further undue distortion of competition.

(36)  The statement went on to say that, if the previous and
the new aid turned out to be restructuring aid, the
question would arise as to whether the conditions set
out in.the guidelines were met. If thg new firm regeived (44) The 80 % guarantee on an operating loan of DEM 2,3
a1d,. this would run cognter to the principle according to million, ie. a guarantee worth DEM 1,8 million, was
which restructuring aid can be granted only once. provided under the guarantee scheme of the Land of

Saxony (N 73/93). Generally speaking, this scheme
permits guarantees to be provided only for loans of
DEM 5 million or more. In exceptional circumstances,
4 COMMENTS FROM GERMANY however, the Sichsische Aufbaubank (Saxony Bank for
Reconstruction) or the Biirgschaftsbank Sachsen GmbH

(37) Germany responded to the Commission's request by (Saxony Guarantee Bank) can guarantee loans of under
letter dated 4 May 1998, which, in practice, constitutes DEM 5 million if, for example, the loan is to be used to
notification of all the aid granted to BHC. finance restructuring projects and the guarantee is thus

designed to contribute to the success of the restructuring

(38)  As regards the question of whether aid was granted to plan. Thl? scheme was aPProved on cppdltlon thgt a
the new firm set up under the rescue arrangements, the restructuring plan for restoring the viability of the firm
German authorities informed the Commission in a letter was dr.avyn up. If such a plan were drawn up, the
dated 4 December 1998 that BHG GuR- and Ver- Commission .wo'u'ld have to examine whether it could
schleitechnik GmbH and GVT GuR- and Ver- restore the viability of the firm.
schleifftechnik GmbH Chemnitz had applied for regional
aid totalling DEM 2,149 million under the joint Federal
Government/Linder scheme for improving regional
economic structures.

(39) Germany confirmed this informatioq ina lgtter dated 1'1 (45) The dormant equity holding of DEM 2,5 million came
May 1999 and again explained ‘_’Vhy it 'con51dered th? aid from the Saxony Consolidation Fund (N 117/95). This
granted to BHC to be compatible with the guidelines. scheme was approved, inter alia on condition that no

firm should receive aid if it had already received restruc-

turing aid for firms in difficulty. This prohibition on

combining aid was not adhered to, since the aid was

> ASSESSMENT OF THE AID granted in addition to the 80 % guarantee on a loan of

DEM 2,3 million from the Siachsische Aufbaubank. The

German authorities argued that there was no combina-

5.1 Aid within the meaning of Article 87(1) of the tion of aid in this case since the two measures were not
EC Treaty to be seen as separate but as a single restructuring aid
measure. They explained that using two aid schemes had

enabled them to reduce the overall aid intensity since the

(40)  The possibility that the aid described distorted trade intensity for guarantees is lower than for loans. This
between Member States on the market referred to at the argument cannot be accepted. If the Commission were
outset cannot be ruled out. For this reason, each aid to accept it, prohibitions on combining aid would
measure must be assessed in the light of Article 87(1) of become meaningless and compliance arbitrary. Further-
the EC Treaty. more, the aid intensity of a guarantee or loan provided

by the State to a firm in difficulty is considered to be

(41)  The 90 % deficiency guarantee on an investment loan of 100 % and the aid is therefore equivalent to a grant ().

DEM 20 million and an operating loan of DEM 10
million, i.e. a guarantee worth DEM 27 million in total,
was provided under a notified scheme already approved
by the Commission. The criteria laid down for imple-
menting the scheme were adhered to.

(**) Commission communication to the Member States on the applica-
tion of Articles 92 and 93 of the EC Treaty and of Article 5 of
Commission Directive 80/723/EEC on the transparency of financial
relations between Member States and public undertakings (O] L
307, 13.11.1993, p. 3).
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(48)

Since the conditions of the scheme were not met, the
measure should have been notified individually under
Article 88(3) of the EC Treaty. Germany did not fulfil
this obligation, with the result that the aid was granted

be compatible with the common market if the criteria
set out in the guidelines are met.

unlawfully and must be seen as ad hoc restructuring aid. (50) The 80 % guarantee from the Land of Saxony to cover
an operating loan of DEM 2,3 million, the dormant
equity holding from the Consolidation Fund, the repay-
. ment deferral of DEM 1,167 million granted by the
The repayment deferral of DEM 1,167 million granted Chemnitz Department of Public Works and the BvS loan
by the Chemnlt; Department of PUth Wgrks also of DEM 500 000 can be considered to be restructuring
constitutes state aid within the meaning of Aft}C1e 87(1) aid. The assistance measures provided in 1997 in view
of Fhe EC Treaty and should have been po_t1f1€d under of the renewed liquidity problems can be considered to
Article 88(3). In purely formal terms, it is therefore be additional measures necessary for the restructuring.
unlawful. It secures additional liquidity and is therefore
equivalent to a loan.

(51) For the aid to be approved by the Commission, the
restructuring plan would have to meet all the following
criteria:

The DEM 500 000 loan from the BvS was granted to a
firm in difficulty and is to be considered to constitute
aid within the meaning of Article 87(1) of the EC Treaty. . _—
Since it was not notified, it is also unlawful from a (a) the restrgcturlng must restore the long-term viability
formal point of view. This amount should be increased of the firm;
by the interest on the loan of DEM 5 800.
(b) undue distortions of competition must be avoided;
(c) the amount and intensity of the aid must be limited
to the strict minimum needed for the restructuring,
and the restructuring costs must not exceed the
5.2 Exemption under Article 87(3) of the EC Treaty anticipated benefits;
(d) the restructuring plan must be implemented in full,
and all the conditions set by the Commission
The Commission must examine whether the aid is observed:
eligible for exemption under Article 87(3) of the EC
Treaty.
4 (e) the implementation of the restructuring plan must
be monitored on the basis of detailed annual reports.
In BHC's case, the Commission based itself on the ' . . _
special rule laid down in Article 87(3)(c) of the EC ~ (52) The sine qua non of any restructuring plan is that it must
Treaty with regard to ‘aid to facilitate the development restore the long-term viability of the firm within a
of certain economic activities or of certain economic reasonable timescale a'nd must be basgd on rgahstm
areas, where such aid does not adversely affect trading assumptions as to the firm's future operating conditions.
conditions to an extent contrary to the common inter-
est’. The primary objective of the aid in question is not
the promotion of regional development, but the restruc- (53)  The restructuring plan assumed the following financial
turing of a firm in difficulty. Such aid can be judged to development of the firm:
(DEM)
1995 1996 1997 1998
outturn forecast forecast forecast
Sales revenues 18 394 000 30 779 000 34 550 000 37 600 000
Expenditure on raw materials, 10 384 000 9 833 000 10 450 000 11 400 000
auxiliary materials and oper-
ating supplies
Manpower costs 6 689 000 7 900 000 8327 000 8327 000
Depreciation 361 000 2 405 000 2 800 000 2 800 000
Annual profit (loss) — —-1546 000 247 000 2163 000
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(54)

(57)

In the Commission's view, the restructuring plan is not
based on realistic assumptions. Specifically, it assumes
an increase in sales from 1996 and a corresponding
significant increase in turnover; it also predicts the finan-
cial recovery of the firm following the sale of unneces-
sary land. This increase in turnover depends basically on
the firm's productive capacity in the cement market
segment, into which it wishes to move. The plan thus
predicts an increase in turnover of more than 60 %
between 1995 and 1996. In the Commission's view, the
increases in turnover were overestimated in the plan. It
is unlikely that BHC could have redirected its activities
towards a new market so quickly. This requires the
acquisition of specialist expertise and the technical adap-
tation of machinery. Furthermore, the financial recovery
of BHC, which was in an extremely tight financial situa-
tion, depends on the sale of unnecessary land for a price
of at least DEM 5 million. However, in the new Linder
there is an oversupply of industrial land. The minimum
price set by BHC's management has to be seen as uncer-
tain. In the report by LOGOS-Consult it was classed as
risky since in the short term only between DEM 3
million and DEM 4 million could be raised. Under the
circumstances, the Commission considers that the viabi-
lity of the firm could not be restored within a reasonable
timescale.

The subsequent development of the firm bears out this
assessment. At the end of 1996 BHC again faced enor-
mous liquidity problems, with turnover remaining below
expected levels. It recorded losses of more than DEM 7
million that year (*4).

There are several reasons for this:

(a) the land could not be sold;

(b) a number of claims could not be recovered;

(c) the firm faced major technical problems which
prevented it from achieving its planned turnover.

Despite renewed financial assistance in February 1997,
BHC's viability was not restored; between January and
April the firm recorded losses of more than DEM 5
million (**). On 18 April 1997 it filed for insolvency. All
of this confirms the Commission's assessment that the

(') The BHC balance sheet and profit and loss account for 1996 are

not

available.

(*%) This figure comes from the list of assets and liabilities drawn up

by

the sequestrator on 18 April 1997. The accounts for 1997 are

incomplete.

(58)

(59)

(60)

(62)

restructuring plan was not based on realistic assump-
tions and could not restore the firm's viability. Since the
first condition laid down in the guidelines is not met,
the aid cannot be considered to be compatible with the
common market.

The effect of the aid on competition on the market for
foundry products must also be examined. According to
the information in the Commission's possession, there is
no overcapacity in this industry. Since BHC is an SME
located in an area covered by Article 87(2)(a) of the EC
Treaty and since there is no overcapacity in the sector,
the Commission takes the view that competitors were
not adversely affected by the restructuring.

Since one of the conditions set out in the guidelines has
not been met, the restructuring aid to BHC cannot be
approved and so it is not necessary to assess the firm's
own share in the restructuring costs.

6. CONCLUSION

Germany did not meet the conditions for the application
of the Saxony Guarantee Directive (N 73/93) because
the restructuring plan could not restore the viability of
the firm. The aid must therefore be viewed as ad hoc
restructuring aid. The criteria laid down in the guidelines
are not met. The 80 % guarantee covering DEM 1,8
million of the operating loan of DEM 2,3 million is
therefore not compatible with the common market.

The conditions for the application of scheme N 117/95
(compliance with the prohibition on combining aid)
were not met. The DEM 2,5 million dormant equity
holding from the Consolidation Fund was therefore
classed by the Commission as ad hoc restructuring aid.
Since the criteria set out in the guidelines were not met,
it is therefore not compatible with the common market.

The repayment deferral of DEM 1,167 million allowed
by the Chemnitz Public Works Department constitutes
restructuring aid. Since, here too, the criteria set out
in the guidelines were not met, this measure is also
incompatible with the common market.
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(63)  The BvS loan of DEM 500 000 is not compatible with
the criteria for the granting of restructuring aid and
cannot be approved either on the basis of the exemp-
tions provided for in the guidelines.

(64) The Commission finds that Germany granted the above
aid in breach of Article 88(3) of the EC Treaty. The
guarantee of DEM 1,8 million from the Land of Saxony,
the dormant equity holding of DEM 2,5 million from
the Consolidation Fund, the repayment deferral of
DEM 1,167 million and the DEM 500 000 loan from
the BvS, together with interest of DEM 5 800, are to be
recovered by Germany in accordance with its relevant
legislation and procedures,

HAS ADOPTED THIS DECISION:

Article 1

The state aid which Germany has granted to Brockhausen
Holze GmbH, Chemnitz, amounting to DEM 5,9728 million,
is incompatible with the common market.

The aid consists of the following:

(@) a DEM 1,8 million guarantee from the Land of Saxony,

(b) a dormant equity holding of DEM 2,5 million from the
Saxony Consolidation Fund,

(c) a loan of DEM 500 000, together with interest of
DEM 5 800, and

(d) a repayment deferral of DEM 1,167 million.

Article 2

1. Germany shall take all necessary measures to recover
from the recipient the aid referred to in Article 1 and unlaw-
fully made available to the recipient.

2. Recovery shall be effected in accordance with the provi-
sions and procedures of German law. The aid to be recovered
shall include interest from the date on which the unlawful aid
was made available to the recipient until the date of its
recovery. Interest shall be calculated on the basis of the refer-
ence rate used for calculating the grant equivalent of regional

aid.

Article 3

Germany shall inform the Commission, within two months of
notification of this Decision, of the measures taken to comply
with it.

Article 4

This Decision is addressed to the Federal Republic of Germany.

Done at Brussels, 28 July 1999.

For the Commission
Karel VAN MIERT

Member of the Commission
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COMMISSION DECISION
of 16 December 1999

on the allocation of quantities of controlled substances allowed for essential uses in the
Community in 2000 under Council Regulation (EC) No 3093/94 on substances that deplete the

ozone layer

(notified under document number C(1999) 4433)

(Only the Spanish, German, English, French, Italian, Dutch and Finnish texts are authentic)

(Text with EEA relevance)

(2000/22[EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 3093/94 of 15
December 1994 on substances that deplete the ozone layer ('),
and in particular Articles 3, 4 and 7 thereof,

)

Whereas, because of concerns for the ozone layer, the
Community has already phased out the production and
consumption of certain controlled substances;

Whereas essential uses have to be decided for chloro-
fluorocarbons (Articles 3(1) and 4(1)); other fully
halogenated chlorofluorocarbons (Articles 3(2) and 4(2));
halons (Articles 3(3) and 4(3)); carbon tetrachloride
(Articles 3(4) and 4(4)); 1,1,1-trichloroethane (Articles
3(5) and 4(5)); and HBFCs (Articles 3(7) and 4(7));

Whereas the criteria used for assessing essential uses are
in line with Decision IV[25 of the Parties to the
Montreal Protocol and are as follows:

1. that a use of a controlled substance should qualify as
‘essential’ only if:

(a) it is necessary for the health, safety, or is critical
for the functioning of society (encompassing
cultural and intellectual aspects); and

(b) there are no technically and economically feasible
alternatives or substitutes that are acceptable
from the standpoint of environment and health;

2. that production and consumption, if any, of a
controlled substance for essential uses should be
permitted only if:

(a) all economically feasible steps have been taken to
minimise the essential use and any associated
emission of the controlled substance; and

(b) the controlled substance is not available in suffi-
cient quantity and quality from existing stocks of
banked or recycled controlled substances, also

() O] L 333, 22.12.1994, p. 1.

bearing in mind the needs of developing coun-
tries for controlled substances;

Whereas Decision X/6 of the Parties to the Montreal
Protocol authorises the levels of production and
consumption necessary to satisfy essential uses of
controlled substances for metered dose inhalers (MDlIs)
for the treatment of asthma and chronic obstructive
pulmonary disease (COPD);

Whereas Decision X/19 of the Parties to the Montreal
Protocol authorises the production and consumption
necessary to satisfy essential uses of controlled
substances for laboratory and analytical uses as listed in
Annex IV to the report of the seventh meeting of the
Parties, subject to the conditions set out in Annex II to
the report of the sixth meeting of the Parties and in
Decision VII/11;

Whereas the Commission has published a notice (%) to
those companies in the European Community which use
controlled substances that may be allowed for essential
uses in the Community in 1999 pursuant to Council
Regulation (EC) No 3093/94, and has thereby received
applications for quantities of controlled substances for
essential uses in 2000;

Whereas, in the framework of the Montreal Protocol
nomination and assessment procedures for essential
uses, Parties are requested to identify the users who may
take advantage of essential uses in 2000;

Whereas the Commission issues licenses to the users
identified pursuant to Articles 3, 4 and 7 and in accord-
ance with the procedure set out in Article 16 of Council
Regulation (EC) No 3093/94;

Whereas, within this framework, a producer may be
authorised by the competent authority of the Member
State in which its relevant production is situated to
produce the controlled substances for the purposes of
meeting the licensed demands presented by the identi-
fied users; whereas the competent authority of the
Member State concerned shall in turn notify the
Commission well in advance of any such authorisation;

() O] C 208, 22.7.1999, p. 12.
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(100  Whereas, pursuant to Decision X/19 of the Parties to the
Montreal Protocol, overall quantitative limits may be set
for essential laboratory and analytical uses of controlled
substances in the European Community during 2000;

(11)  Whereas the list of essential uses and the quantities of
the controlled substances are hereby given in Annex II
as information for producer and user industries;

(12)  Whereas the measures provided for in this Decision are
in accordance with the opinion of the Committee
referred to in Article 16 of Council Regulation (EC) No
3093/94,

HAS ADOPTED THIS DECISION:

Atticle 1

Companies which may take advantage of the essential uses for
their own account during 2000 for the manufacture of metered
dose inhalers and for the coating of cardiovascular surgical
material are listed in Annex L

Atrticle 2
The total quantities of controlled substances permitted for
essential uses during 2000 shall be as specified in Annex IL
Article 3

Within the overall limits set out in Annex IIB, the Commission
shall issue licenses to acquire controlled substances from
producers in the Community or by import for essential labora-
tory and analytical uses.

Article 4

1. This Decision is addressed to the companies listed in
Annex L.

2. This Decision shall apply from 1 January 2000 to 31
December 2000.

Done at Brussels, 16 December 1999.

For the Commission
Margot WALLSTROM

Member of the Commission
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ANEXO I — BILAG I — ANHANG I — ITAPAPTHMA I — ANNEX I — ANNEXE I — ALLEGATO I — BIJLAGE I —

3M Health Care Ltd
Mr Brian Edwards

3M House

Morley Street
Loughborough
Leicestershire LE11 1EP
United Kingdom

Laboratorio Aldo Uni6n SA
Dr. J. Sabater Sanmarti
Baronese de Mald4d 73
Espluges de Llobregat
E-08950 Barcelona

Baxter BV

Dr. A. Bronkhorst
Energielaan 3

P.O. Box 169
NL-5400 AD Uden

Bespak plc

Mr Chris Halley

North Lynn Industrial Estate
King's Lynn

Norfolk PE30 2J]

United Kingdom

Boehringer Ingelheim GmbH
Herrn ]. Pink
D-55216 Ingelheim am Rhein

CCL Pharmaceuticals Ltd
Mrs C. King

Astmoor Industrial Estate
9 Arkwright Road
Runcorn

Cheshire WA7 1NU
United Kingdom

Chauvin ankerpharm
Ms Martina Elzer-Vetter
Hansallee 247
D-40549 Diisseldorf

Chiesi Farmaceutici SpA
Dott. P. Chiesi

Via Palermo, 26 A
[-43100 Parma

Glaxo Wellcome Operations
Mr Barry Rosenthal

Speke

Liverpool L24 9]D

United Kingdom

IG Sprithtechnik GmbH
Herrn F. Guck
Im Hemmet 1
D-79664 Wehr

ANEXO I — LITE I — BILAGA 1

Laboratorios Lesvi SA

Sr. Alejandro Biel Andrés
Poligono Industrial Can Pelegri
E-08740 Sant Andreu de la Barca

Laboratorios Vita, SA

Sr. Alejandro Biel Andrés
Av. Barcelona, 69
E-08970 Sant Joan Despi

Norton Waterford Ltd
Mr Jim Kennedy

Unit 301 Industrial Park
Waterford

Ireland

Orion Corporation
Mr Pasi Salokangas
Orionintie 1
FIN-02200 Espoo

Otsuka

Sr. A. Costa Espelleta
Santanyi 16

E-08016 Barcelona

Rhone-Poulenc Rorer
Mr Bob Netrefa
London Road
Holmes Chapel
Cheshire CW4 8BE
United Kingdom

Schering-Plough Labo NV
Mr P. Gyselinck
Industriepark 30
B-2220 Heist op den Berg

SICOR — Societa italiana corticosteroidi SpA
Dott. Roberto Giani

Via Terrazzano, 77

[-20017 RHO (Milano)

Valeas SpA Pharmaceuticals
Dott. Virgilio Bernareggi
Via Vallisneri, 10

[-20133 Milano

Valois SA

M. Salim Haffar

50, avenue de I'Europe
F-78160 Marly-le-Roi

VARI

Dr Bruno Boccardo
Via del Pino, 10
1-23854 Olginate
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ANNEX II

A. MEDICAL USES

Production of metered dose inhalers (MDIs) for the treatment of asthma and other chronic obstructive pulmonary diseases
(COPDs).

2000 quota allocation
Company in(tonr;es
CFC

3M (UK)

Bespak (UK)

Boehringer (D)

CCL Pharmaceuticals (UK)

Chauvin ankerpharm (D)

Chiesi (I)

Glaxo Wellcome (UK)

IG Sprithtechnik (D)

Lab. Aldo-Unién (E)

Lab. Lesvi (E)

Lab. Vita (E)

Norton (IRL)

Otsuka (E)

Orion (FIN)

Rhone-Poulenc Rorer (UK)

Schering-Plough (B)

Sicor (I)

Valeas (1)

Valois (F)

Vari (I)

Total 3530,1
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B. MEDICAL USES

Total quantities of controlled substances which may be produced or imported during 2000 for laboratory and analytical

uses.

Controlled substance

Quantitative limit

(in tonnes)
CFCs 150
Carbon tetrachloride 150
1,1,1-trichloroethane 35
Other (other CFCs, halons, HBFCs) 0,060

Laboratory users or suppliers of laboratory chemicals needing to obtain controlled substances from producers or
importers under this essential use exemption should apply to the Commission for authorisation. The total quantity each
controlled substance authorised during 2000 for laboratory and analytical purposes shall not exceed the quantities listed

above.

C. CARDIOVASCULAR SURGICAL MATERIALS

Controlled substance

Quantity

(in tonnes)

CFC 113

0,100
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