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(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 14 July 1999

relating to a proceeding under Article 82 of the EC Treaty

(IV/D-2/34.780 � Virgin/British Airways)

(notified under document number C(1999) 1973)

(Only the English text is authentic)

(Text with EEA relevance)

(2000/74/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation No 17 of 6 February
1962, First Regulation implementing Articles 85 and 86 of the
Treaty (1), as last amended by the Act of Accession of Austria,
Finland and Sweden, and in particular Articles 3 and 15(2)
thereof,

Having regard to the complaint lodged by Virgin Atlantic
Airways Limited on 9 July 1993, and the supplementary
complaint lodged by Virgin Atlantic Airways on 9 January
1998, alleging infringements of Articles 81 and 82 of the
Treaty by British Airways and requesting the Commission to
put an end to these infringements,

Having regard to the Commission decision of 20 December
1996 to initiate proceedings in this case,

Having given the undertakings concerned the opportunity to
make known their views on the objections raised by the
Commission in accordance with Article 19(1) of Regulation No
17 and with the Commission Regulation No 99/63/EEC of 25
July 1963 on the hearings provided for in Article 19(1) and (2)
of Regulation No 17 (2),

After consulting the Advisory Committee on Restrictive
Practices and Dominant Positions,

Whereas:

I. FACTS

A. THE PARTIES

(1) The complainant, Virgin Atlantic Airways Limited
(Virgin), is a privately owned company incorporated in
1984 under English law. Virgin operates scheduled
passenger services on a number of international routes
between London and the USA, Hong Kong, Athens and
Tokyo. Its principal offices are located in West Sussex,
England.

In 1997 Virgin ranked twenty-first in the world in terms
of international scheduled passenger-kilometres flown,
and thirty-first for combined international and domestic
scheduled passenger-kilometres flown.

Virgin's turnover in the year to 31 October 1994 was
GBP 444 million. Virgin employed 4 522 people at the
end of 1997 (3).

(2) The respondent, British Airways plc (BA), is a privately
owned company incorporated under English law. BA

(1) OJ 13, 21.2.1962, p. 204/62.
(2) OJ 127, 20.8.1963, p. 2268/63. (3) IATA World Air Transport Statistics No 42 WATS 4/98.
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was formed in 1972 through the merger of British
Overseas Airways Corporation (founded in 1940) and
British European Airways (founded in 1946). BA was
privatised in 1987.

BA is the largest airline in the United Kingdom. It
operates a wide range of domestic and international
scheduled and charter services. Its scheduled route
network covers 15 destinations within the United
Kingdom and 155 international destinations in 72
countries world-wide. In 1997 BA ranked first in the
world in terms of international scheduled
passenger-kilometres flown, and ninth for combined
international and domestic passenger-kilometres
flown (4).

BA's consolidated turnover in the year to 31 March
1998 was GBP 8 642 million, on which it earned net
profits of GBP 460 million. In the year to 31 March
1998, BA employed an average of 60 675 people (5).

B. THE COMPLAINTS

(3) On 9 July 1993 Virgin lodged a complaint against
certain commercial practices of BA that were said to
constitute infringements of Articles 85 and 86 (now
Articles 81 and 82) of the Treaty.

In particular, three main types of practices were the
subject of the complaint:

�(a) The offering of rebates or other incentives to
customers and travel agents on the explicit or
implicit condition that they will obtain all or most
of their flight requirements from BA
(loyalty/fidelity rebates);

(b) The offering of rebates, payable retrospectively,
conditional upon customers, and travel agents,
conducting a high proportion of their business
with BA (target or �kick-back� rebates);

(c) The offering of short-haul flights, upgrades or
other incentives at nominal or no cost on
condition that customers purchase tickets for
long-haul flights (incentives)�.

In the complainant's view, the abovementioned
�discount structures incorporated in agreements between
BA and travel agents or corporate customers (�)
operate as species of requirements contracts falling

within Article 85(1) of the EC Treaty�. Moreover, the
complainant also claims that BA is a dominant firm in
abuse of its dominant position, in breach of what is
now Article 82, by implementing the abovementioned
practices whose effect would be �to foreclose a highly
profitable and crucial business travel sector of the
United Kingdom market� to the detriment of smaller
competitors.

(4) On 9 January 1998 Virgin lodged a supplementary
complaint against BA's �Performance Reward scheme�
(PRS), alleging that �Virgin believes that the PRS:
infringes Article 86; entrenches the already serious
breach of Article 86 represented by the existing
discount structure operated by BA; and demonstrates a
cynical disregard for the position of the Commission as
set out in the SO in Case No IV/34 780 and as reflected
in the statement of the Commission at the oral hearing
on 12 November 1997.� Virgin considered that the PRS
also breached what is now Article 81 of the Treaty.

(5) These complaints requested the Commission to take
actions against BA's incentive schemes for travel agents
and BA's incentive or discount schemes for corporate
customers. This Decision does not deal with BA's
discount schemes for corporate customers.

C. BA's INCENTIVE SCHEMES FOR TRAVEL AGENTS

(6) All IATA travel agents in the United Kingdom receive a
basic standard commission from BA. From 1976 until
1997, this was 9 % for international sales and 7,5 % for
domestic sales. Virgin's first complaint concerned BA's
introduction of additional incentive schemes for
qualifying travel agents referred to as the �Marketing
Agreements� and the �Global Agreements�. Virgin's
supplementary complaint concerned the PRS, a revision
by BA of the incentive scheme applicable to all travel
agents.

1. The Marketing Agreements (MAs)

(7) BA has special agreements, called Marketing Agreements
(MAs), with certain IATA travel agents in the United
Kingdom under which they receive payments in
addition to their basic commission under one or more
of the following headings:

(a) an additional commission, called �Performance
Reward�, plus certain special bonuses, based on the
volume of sectors flown on BA;

(4) Ibid.
(5) British Airways Report and Accounts for the year ended 31 March

1998.
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(b) cash sums from a training fund for travel agents'
staff to attend BA training courses;

(c) cash sums from a business development fund made
available by BA for promotional and marketing
projects of mutual interest agreed with travel
agents.

(8) These special agreements are in principle reserved for
IATA agents in the United Kingdom with more than
GBP 500 000 annual sales (flown revenue) with BA. As
at August 1993, BA had approximately 360 MAs with
the most important travel agents in the United
Kingdom. All of them had been concluded for one-year
terms. It was noted in the Commission's Statement of
Objections of 20 December 1996 that these schemes
had been in effect at least since 1992. These schemes
have remained in place since the Statement of
Objections (6).

(9) The scale of incentives given under the MA depend on
the size of the travel agent. Travel agents with annual
flown revenue exceeding GBP 500 000 but below GBP
10 million are offered a standard MA. Travel agents
with a flown revenue exceeding GBP 10 million enter

into an individually negotiated MA with BA. BA divides
these agents into category A and category B. Category A
agents are those with a flown revenue greater than GBP
50 million. Category B agents have a flown revenue
greater than GBP 10 million. Category A includes, inter
alia: Thomas Cook; Hogg Robinson; Carlson Wagonlit.
Category B includes, inter alia, P & O.

(a) T h e p e r f o r m a n c e r e w a r d a n d o t h e r
s p e c i a l b o n u s e s

(10) The Performance Reward is calculated on a sliding scale,
based on the extent to which a travel agent increases
the value of its sales of BA tickets (BA flown revenue).
There are different scales of Performance Reward per
sector sold on BA (each return ticket has two sectors),
depending on the type of the sector flown: longhaul,
shorthaul, etc. The higher the growth, the larger the
cash payment per sector. In addition to the general
Performance Reward outlined above, certain routes (for
instance, North Atlantic) qualify for a special
performance bonus.

Standard MAs

(11) The Performance Reward scheme offered by BA under the 1995/1996 standard MA for travel
agents with BA flown revenue exceeding GBP 500 000 but below GBP 10 million is set out below:
(The �performance award� specified in the table is paid to the travel agent for each BA ticket of the
type in question that it has sold

Target
(flown revenue as %

of previous year's
level)

Performance award
(GBP)

Special bonus
(GBP)

Longhaul
Premium World Traveller Club Europe Euro Traveller Super Shuttle

Executive North Atlantic

100 [�] * [�] * [�] * [�] * [�] * [�] *

105 [�] * [�] * [�] * [�] * [�] * [�] *

110 [�] * [�] * [�] * [�] * [�] * [�] *

115 [�] * [�] * [�] * [�] * [�] * [�] *

120 [�] * [�] * [�] * [�] * [�] * [�] *

125 [�] * [�] * [�] * [�] * [�] * [�] *

130 [�] * [�] * [�] * [�] * [�] * [�] *

(6) BA's reply of 13 August 1993 to a Commission request for
information indicated that MAs had been in operation at least since
1992. The same letter had attached to it a standard MA for the
period from April 1993 to March 1994. BA's reply of 13
December 1995 to a Commission request for information indicated
that the scheme had continued in operation and that MAs were in
force up to the end of the 1995/1996 season. Following the
Commission's Statement of Objections of 20 December 1996 none
of BA's subsequent statements indicated any change in their
commercial policy.

* Parts of this text have been edited to ensure that confidential
information is not disclosed; those parts are enclosed in square
brackets and marked with an asterisk.
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The performance targets were a percentage of the total flown revenue produced by the agent for
BA during the same period in the preceding year.

The categories were defined as follows by BA:

� Longhaul Premium is defined as Concorde, First Class and Club World;

� World Traveller is defined as World Traveller to, from, or within the Americas and Caribbean,
Africa, Australia, New Zealand and Asia;

� Club Europe is defined as Club Europe to, from or within Continental Europe including the
Republic of Ireland, Cyprus and Israel;

� Euro Traveller is defined as Euro Traveller to, from or within Continental Europe including the
Republic of Ireland, Cyprus and Israel;

� Longhaul is defined as to, from or within the Americas and Caribbean, Africa, Australia, New
Zealand, Asia including Turkey and Russia;

� Shorthaul is defined as to, from or within Continental Europe including Cyprus and Israel;

� North Atlantic is defined as to, from or within USA, Canada and Bermuda.

The individually tailored MAs

(12) The Performance Reward (in GBP) per sector flown on BA in the specified categories that BA
agreed to pay under the MA 1995/1996 with Thomas Cook (a �Category A� travel agent) during the
period 1 April 1995 to 31 March 1996 is set out below: (The �performance award� specified in the
table is paid to the travel agent for each BA ticket of the type in question that it has sold)

Target
(flown revenue as %

of the previous year's
level)

Performance award
(GBP)

Special bonus
(GBP)

Longhaul
Premium World Traveller Club Europe Euro Traveller Super Shuttle

Executive North Atlantic

101,5 [�] * [�] * [�] * [�] * [�] * [�] *

102,5 [�] * [�] * [�] * [�] * [�] * [�] *

105,0 [�] * [�] * [�] * [�] * [�] * [�] *

107,5 [�] * [�] * [�] * [�] * [�] * [�] *

109,5 [�] * [�] * [�] * [�] * [�] * [�] *

112,5 [�] * [�] * [�] * [�] * [�] * [�] *

115,0 [�] * [�] * [�] * [�] * [�] * [�] *

120,0 [�] * [�] * [�] * [�] * [�] * [�] *

(13) The table below shows the Performance Reward and the special bonus (in GBP) payable to a
sample of the other �Category A� travel agents under the MAs 1995/96 (period 1 April 1995 to 31
March 1996) for each sector flown in Longhaul Premium and North Atlantic routes, when their
sales with BA attain 105 % of their preceding year's level.
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Travel agent

Performance reward
(GBP)

Special bonus
(GBP)

Longhaul Premium North Atlantic

Hogg Robinson BTI [�] * [�] *

Carlson Wagonlit [�] * [�] *

American Express (at 106 %) [�] * [�] *

(14) The MAs also provide �partner bonuses� on sectors flown on selected BA franchise partner routes,
for instance: Cityflyer Express; GB Airways; Loganair; and Maersk Air Ltd.

(15) Two features of these bonus commissions should be noted:

(a) travel agents are forced to increase their sales of BA tickets year on year to qualify for the
payment of any Performance Reward or bonus;

(b) although the Performance Reward or bonuses are not paid in respect of sectors flown on BA
domestic services within the United Kingdom (except for Super Shuttle Executive sectors flown
at Executive and Timesaver fares), domestic sectors count for the achievement of the target
thresholds, since the latter are computed in terms of global flown revenue which includes:
longhaul, shorthaul and domestic.

(b) T r a i n i n g s u p p o r t a n d b u s i n e s s d e v e l o p m e n t f u n d

(16) Under the MAs, BA provide certain sums of money to be spent by travel agents on the training of
their staff. The MAs also provide for the establishment of BA of business development/marketing
funds to be spent by every travel agent in activities such as direct mail of BA's promotional
material, conferences, airport tours and promotional evenings. The MAs specify that these funds are
designed to generate increased revenue for BA.

(17) For instance, the provisions on training and marketing support incorporated into the MA with
Thomas Cook for 1993/1994 are set out below:

�8. Thomas Cook will develop joint marketing proposals together with its British Airways
Account Manager which are designed to increase passengers and revenue for both partners.

9. British Airways will provide a sum of money for the year 1 April 1993 to 31 March 1994 for
the purposes of this joint activity in the areas of Marketing and Sales Promotion. The
Marketing and Training Support Fund for 1993/1994 will be GBP 670 000.

(�)

11. The Marketing Fund is intended to be used to generate increased revenue for British Airways.
Any promotional activity such as those listed below that can be seen to generate revenue will
be preferred:

(a) marketing activities such as direct mail of British Airways promotional material (may be
customised), local advertising featuring British Airways services or campaigns;

4.2.2000 L 30/5Official Journal of the European CommunitiesEN



(b) sales promotion activities such as staff events (e.g. product updates, conferences), staff
incentives, client events (e.g. airport tours, promotional evenings, secretaries workshops)
and client incentives.

The above list of examples is not exhaustive. Other forms of marketing or promotional
activities are open to discussion with your British Airways Account Manager.

(�)

17. British Airways is committed to supporting your investment in quality training through the
Training Fund. This fund can be used for all courses run by Speedwing Training. A list of the
available courses is attached. Depending upon demand, other regional locations will be
considered. This offer can also include in-company programmes. All courses will be subject to
the usual terms and conditions of Speedwing Training as detailed in their prospectus. Any
applicable fee for amendments, cancellations or no-shows will be debited to your account.

18. A sum of GBP 80 000 has been set aside for training and advised to Speedwing Training. This
amount can be amended on consultation with your British Airways Account Manager.�

(18) It is to be noted that the business development fund includes direct staff incentives as eligible
expenditure. For instance, the provisions on direct staff incentives incorporated into the 1993/1994
MA with Thomas Cook are as follows:

�15. Should British Airways wish to promote a specific national/local sales incentive directly or
indirectly to Thomas Cook staff. British Airways agrees that written consent must be obtained
from Thomas Cook before a promotion can be sent out to staff. Should this not happen
Thomas Cook reserve the right to withdraw the promotion.

16. As part of the retail Premier Selection programme British Airways agree for the duration of
this Agreement to continue to pay 0,25 per cent of sales to leisure staff through the Thomas
Cook Travel Trail Incentive Scheme. Payment to be made from the Marketing Fund allocation.�

(c) C o n d i t i o n s

(19) BA's MAs contain certain conditions relating to the promotion of BA's products in a travel agent's
office. In summary, they require that BA must be afforded a status which is no less favourable than
that given to any other carrier. For instance, the Standard MAs for 1995/1996 included the
conditions reproduced below. Similar provisions are included in all MAs.

�21. All British Airways products shall be included in any preferred supplier list maintained by the
agent.

22. The agent must not enter into any activity which discriminates against the sales of British
Airways products or services. British Airways must therefore be afforded a status which is no
less favourable than that given to any other carrier.

23. Where applicable the agent will display in a position no less favourable than that given to any
other fare, throughout the year, the lowest return schedule fare of British Airways in your
automated (electronic) fares database accessible by its travel offices. The destinations will be
those covered by such databases.
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24. The agent will give prominence in its promotions and displays to British Airways and British
Airways Holidays products such that they are drawn to its customers' attention. These must
certainly be displayed in no less favourable position than that given to any other carrier.
Where window display facilities are available, the agent will commit to providing British
Airways with a minimum of two display opportunities per year in all its branches at times to
be mutually agreed.

25. Retail agencies will display British Airways scheduled timetables and all British Airways and
British Airways Holidays brochures must be racked by the agent at eye level in all outlets all
year round. These must certainly be displayed in no less favourable a position than that given
to any other carrier.�

2. The global agreements

(20) The arrangements with travel agents described in
paragraphs 7 to 19 relate to tickets purchased in the
United Kingdom. However, for the 1992/1993 winter
season, BA had arranged special global incentive
programmes with three travel agents: American Express,
Rosenbluth, and Carlson Travel. These programmes
entitled these travel agents to receive additional
commissions calculated by reference to the growth of
BA's share in their world-wide sales. The arrangements
were additional to the local agreements in particular
countries. If the travel agents achieved a minimum 1,5 %
increase in BA's share of their overall international sales
in the markets specified in the agreements over the
winter period, BA rewarded the travel agent with 10 %
of the incremental revenue represented by the share
increase. In addition, if the travel agent was willing to
drive the programme by means of a staff incentive, BA
provided the travel agent with an amount fixed in the
contract which was not even refundable in the event of
missing the growth target fixed in the contract.

3. The Performance Reward Scheme

(21) From 1976 to 1997, rates of BA's standard commission
paid to travel agents in the United Kingdom on
international flights and domestic flights remained static
at 9 % and 7,5 % respectively.

(22) On 17 November 1997 BA wrote to all United
Kingdom travel agents with details of a revised
approach to the way in which BA will reward travel
agents' sales performance. This new approach involved
two changes:

(23) First, BA announced its decision to pay from 1 January
1998 a standard 7 % commission on all BA's tickets sold
in the United Kingdom.

Secondly, BA announced its intention to implement
from 1 December 1997 a so-called Performance Reward
Scheme (PRS). BA explained that: �The PRS allows
agents the opportunity to earn rewards greater than the
reduction in standard commission on a performance
related basis�. This PRS is to be distinguished from the
�performance reward� paid to those travel agents with
whom BA had an MA.

(24) This new method of calculating commissions will apply
to all travel agents in the United Kingdom. Under the
new approach, in addition to the new standard flat
commission rate of 7 %, each travel agent may earn an
additional commission of up to 3 % for international
tickets and up to 1 % for domestic tickets. The size of
the variable elements for domestic and international
tickets will depend on the travel agents' performance
with BA. The travel agent's performance level is
measured by comparing the total flown revenue
accruing to the BA Group on tickets issued by the travel
agent for travel on BA flights in a particular calendar
month to that achieved during the corresponding
month in the previous year. These supplementary
commissions are in addition to any other �bonuses�
under existing MAs.

(25) To calculate the additional variable element, the
performance benchmark is 95 % of the BA-related
turnover achieved in the corresponding month of the
previous year. If the travel agent's performance is
greater than 95 %, the agent is entitled to the payment
of a variable element. The actual size of the variable
element increases in line with the performance achieved.

It is to be noted that although the actual performance
level of every travel agent, which determines its
qualification for the granting of the variable elements, is
calculated by combining both international and
domestic flown revenue, the variable element for
international and domestic revenue is calculated
separately.

(26) The variable element for international and domestic
tickets is a percentage of the respective international
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and domestic reward revenue, this latter being the
proportion of BA total flown revenue accruing from
tickets issued using the BA identification plate.

Under the PRS, every percentage point of improvement
in the performance level over the 95 % benchmark earns
the travel agent a 0,1 % additional variable element to its
commission on international tickets above the standard
7 %. For sales of domestic tickets, the variable element is
0,1 % for every 3 % increase in sales over the 95 %
benchmark. The maximum variable element payable to
travel agents under the PRS is 3 % for international
tickets and 1 % for domestic tickets for a performance
level of 125 % or above in both cases.

(27) For example, if the agent's performance level for a
particular calendar month is 112 %, the variable element
for international tickets will be 1,7 % ((112 minus 95) ×
0,1 % of the international reward revenue for that
month. On the other hand, at that level of performance
the variable element for domestic tickets will be 0,5 %
((112 minus 95) ÷ 3 × 0,1 %) of the domestic reward
revenue for that calendar month. Payments of the PRS
variable elements takes place every month.

(28) The PRS was intended to last until 31 March 1999. For
the month of December 1997, BA established a
transitional period of introduction. During that month,
the PRS was applied on top of the pre-existing standard
commissions of 9 % and 7,5 % for international and
domestic tickets respectively. On 8 February 1999, BA
announced that the scheme would not be renewed for
the year 1999/2000.

4. Common features of these commission schemes

(29) The commission schemes for travel agents described
above all have one notable feature in common. In each
case meeting the targets for sales growth leads to an
increase in the commission paid on all tickets sold by
the agent, not just on the tickets sold after the target is
reached. In the MA schemes the cash bonus per ticket
paid to the travel agent increases for all tickets sold. In
the PRS scheme the percentage commission paid
increases for all ticket sales by the travel agent. This
means that when a travel agent is close to one of the
thresholds for an increase in commission rate selling
relatively few extra BA tickets can have a large effect on
his commission income. Conversely a competitor of BA
who wishes to give a travel agent an incentive to divert
some sales from BA to the competing airline will have
to pay a much higher rate of commission than BA on
all of the tickets sold by it to overcome this effect.

(30) An example will illustrate this effect of the BA
commission schemes. Assume a travel agent's sales of
international air tickets amounted to GBP 100 000 a
month in the benchmark year. If the travel agent sells
GBP 100 000 worth of BA international air tickets a
month it will earn the basic commission of 7 % and a
�performance reward� of 0,5 % ((100 minus 95) ×
0,1 %) (7) giving a total commission income on
international air ticket sales of GBP 7 500 (100 000 ×
(7 % + 0,5 %)). If the travel agent diverted 1 % of its
international ticket sales to a competitor of BA, its
�performance reward� would decrease to 0,4 % ((99
minus 95) × 0,1 %) and this reduced rate would be
applied to all of the agent's sales of BA tickets. The
agent's commission income from the sale of
international BA tickets would drop to GBP 7 326
(99 000 × (7 % + 0,4 %)). A reduction of GBP 1 000 in
sales of international BA tickets leads to a drop of GBP
174 in commission income. The �marginal� commission
rate can be said to be 17,4 %. In practical terms, this
means that a competitor to BA that could offer flights
that would replace GBP 1 000 of the travel agent's sales
of BA tickets would have to offer a commission of
17,4 % on these tickets to compensate the travel agent
for its loss of BA commission revenue. Although BA
also has to offer this high marginal rate of commission
to increase its sales of tickets, it is at an advantage over
the new entrant who must offer this high rate of
commission on all of its sales. Also, the context of this
behaviour is BA seeking to maintain its position in a
relatively recently deregulated market where it should be
facing new competition.

This effect increases if the number of tickets in question
is a smaller percentage of the travel agent's benchmark
sales of BA tickets. This effect is also increased if the
travel agent in question is not only earning extra
commissions under the PRS but can also earn bonuses
under an MA.

D. MARKETS

1. Air travel agency services in the United
Kingdom

(31) Travel agents do not act as principals in the sale of air
tickets. They act as agents for the airlines, who assume
all of the risks and rewards of providing air travel

(7) Following the formula reproduced in paragraph 26.
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services and enter into contracts directly with travellers.
Agents publicise the services provided by airlines, help
travellers choose the appropriate services on what is
supposed to be an impartial basis, and undertake the
administrative work of issuing a ticket, collecting money
from the traveller and remitting it to the airline. In
return for these services to the airlines, the airlines pay
the agents commissions based on the sales of tickets
made through the agents.

(32) The essence of the service provided by a travel agent,
and its ability to attract members of the public is that it
can arrange travel by all means and via all carriers. To
this end the IATA system referred to below imposes
limits on the ability of an airline to refuse to deal with a
given agent (8). In summary, IATA accredited agents
have certain rights of appeal against an airline's decision
not to deal with them. It should also be noted that if an
airline has a powerful position in a given market, a
travel agent operating in that market will not only have
to deal with that airline but will also find that a large
portion of the air tickets it sells are inevitably for that
airline. As a result the commissions paid by that airline
constituting a major part of the agent's income from all
airlines. Even if the agent wished to deal in the tickets
of other airlines, the agent's income would be
significantly affected by the type of commission offered
by the powerful airline.

(33) In 1995 there were approximately 7 000 travel agents
in the United Kingdom. The largest and most important

of them are agents participating in the IATA Billing and
settlement plan United Kingdom (�BSPUK�). The total
number of agents participating in BSPUK is 4 634. Of
these, 4 108 are IATA accredited agents that can sell
tickets for international scheduled air transport under
the IATA passenger agency programme. The remaining
526 agents in the BSPUK are agents that only sell air
transport within the United Kingdom. The travel agents
outside the BSPUK could only sell scheduled air
transport on the basis of an individual agreement with
an airline.

(34) On average, according to ECTAA, the European industry
association for travel agents, 70 % of air tickets in
Europe are currently sold through travel agencies. In the
United Kingdom an average of 80 to 85 % of air tickets
are currently sold through travel agents, according to
the estimates of ABTA, the United Kingdom industry
association for travel agents (9). The remainder are sold
through the airlines' own offices. For example, BA's
sales of tickets in the United Kingdom were GBP 2 911
million for the period January to November 1998, of
which GBP 2 479 million (85 %) were sold through
IATA travel agents and transacted through BSPUK (10).

(35) In 1992 the sales of BA's tickets through IATA travel
agents accounted for 66 % of the sales of the top 10
airlines transacted that year through BSPUK. In 1998
the GBP 3 276 million of BA's sales transacted through
BSPUK accounted for 57 % of BSPUK sales of the top 10
airlines selling through BSPUK in that year.

(36) BA's shares of total sales through the BSPUK in the years 1992 to 1998 were as set out below:

Year 1992 1993 1994 1995 1996 1997 1998

Total BSPUK sales (GBP million) 4 235 4 709 5 420 5 877 7 369 7 885 8 246

BA's BSPUK sales (GBP million) 1 961 2 149 2 357 2 508 2 970 3 311 3 276

BA's share (%) 46,3 45,6 43,5 42,7 40,3 42,0 39,7

(8) Commission Decision 91/480/EEC, IATA Passenger Agency
Programme (OJ L 258, 16.9.1991, p. 18), paragraph 38.

(9) Letter of 19 April 1999 from The Association of British Travel
Agents to the Commission.

(10) Letter of 20 April 1999 from BA to the Commission.
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(37) BA's share of airline sales through the 10 largest travel agents is set out below: (11)

Travel agent BA gross revenue
(GBP million)

Total BSP gross revenue
(GBP million)

BA share 1997/1998
(%)

American Express UK [�] * [�] * [�] *

Hogg Robinson [�] * [�] * [�] *

Carlson Wagonlit [�] * [�] * [�] *

Carlson Worldchoice [�] * [�] * [�] *

Going Places TVL Ltd [�] * [�] * [�] *

Thomas Cook [�] * [�] * [�] *

Brittanic Travel [�] * [�] * [�] *

P & O Travel [�] * [�] * [�] *

Portman Travel Ltd [�] * [�] * [�] *

The Travel Company [�] * [�] * [�] *

Totals [�] * [�] * [�] *

2. Passenger air transport to and from the United Kingdom

(38) BA offers more flights on the routes to, from and within the United Kingdom than any other
airline.

As regards domestic services, according to CAA estimates, in 1994 there were 10,7 million
domestic passengers in the United Kingdom, of which 5,9 million on routes to or from London
airports and 4,8 million on other domestic routes. The share of United Kingdom domestic
passengers carried by BA was 60,6 % on London routes and 22,4 % on other domestic routes,
which makes a global market share of 46,5 % in the total United Kingdom domestic market.

As regards international routes, in July 1995 there were 151 routes operated from Heathrow and
92 from Gatwick. The number of routes operated by BA was 92 and 43, respectively. Its three
nearest competitors operated 11, 10 and 9 routes, respectively, from Heathrow, and 4, 4 and 4,
respectively, from Gatwick.

In winter 1998 BA held 38 % of the weekly slots available at Heathrow. Its nearest competitor
accounted for only 14 % of the total. BA's five nearest competitors together totalled only 27,42 %.

(39) According to the International Passenger Survey (IPS), in 1994 BA accounted for respectively 40 %
and 21 % of the 37,9 million passengers and 18,6 million passengers of international traffic at
Heathrow and Gatwick.

(40) This gave BA a share of 34 % of international traffic from Heathrow and Gatwick.

(41) In 1998 total sales of all airlines in the United Kingdom transacted through BSPUK amounted to
GBP 8 245 million of which BA accounted for GBP 3 276 million (39,7 %).

(11) NERA report presented by BA on 28 April 1999.
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The table below sets out the shares of the top five United Kingdom airlines ranked by sales volume
through IATA BSPUK over the period 1992 to 1998.

1992 1993 1994 1995 1996 1997 1998

British Airways 46,3 45,6 43,5 42,7 40,3 42,0 39,7

American Airlines 5,4 7,3 7,7 7,6 3,6 3,8

Virgin 2,8 3,0 3,7 4,0 4,0 5,8 5,5

British Midland 3,6 3,4 3,2 3,0 2,7 � �

Qantas 3,0 2,7 3,0 2,6 6,4 3,0 3,3

KLM 2,5 � � � � 3,8 5,3

It should be noted that, as the IATA BSPUK represents a large proportion (about 85 %) of total
scheduled air ticket sales in the United Kingdom, there is no reason to consider that the overall
shares of the abovementioned airlines in total scheduled air ticket sales, including sales by the
airlines' own offices, differs significantly from those reported through the BSPUK.

(42) The products in question are flights to and from United Kingdom airports. This group contains
several different product markets defined by the origins and destinations of passengers' journey and
the extent to which the passengers are time-sensitive or price-sensitive. For example non-stop, fully
flexible business tickets from Heathrow to a major business centre like New York will constitute a
separate product market as the business people who purchase such tickets would only consider
substituting a similar London-New York ticket for their journey. At the other end of the scale, a
restricted, advance booked economy tickets from London to Paris could be part of a wider product
market. Non-time-sensitive and price-sensitive leisure travellers will consider alternative means of
travelling to Paris, and many of the tickets might be sold to non-time-sensitive travellers making a
lengthy but economical journey to a point beyond Paris who would also consider another
stopping-off point.

(43) All of these separate products are sold on several geographic markets, principally at each end of the
route in question but also elsewhere when the ticket is being bought as part of a journey including
stops. BA sells these products in the United Kingdom through United Kingdom travel agents
subject to the arrangements described above, and these transactions are all settled through the
BSPUK mechanism of IATA. BA's competitors in the United Kingdom would also sell through these
distribution channels applying the same conditions to sales to United Kingdom residents.

E. THE MAIN ARGUMENTS OF THE PARTIES

1. Virgin

(44) Virgin's original complaint on 9 July 1993 was based
on the incentive schemes for travel agents described in
sections C.1 and C.2 above. Virgin's supplementary
complaint on 9 January 1998 was based on the
�Performance Reward Scheme� described in section C.3

above. Virgin's original complaint also concerned
discount arrangements between BA and large corporate
customers. These are not dealt with in this Decision.

(45) Virgin alleged that the discount arrangements between
BA and both travel agents and large corporate
customers were in breach of Article 81(1) as
�requirements contracts� and of Article 82 as attempts by
a dominant firm, BA, to foreclose some of the market
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or markets for air travel to and from the United
Kingdom from its competitors.

2. The Commission's Statements of Objections

(46) The Commissions initial Statement of Objections issued
on 20 December 1996 argued that BA was dominant
on both the United Kingdom market for travel agency
services and the United Kingdom markets for air travel
for corporate customers on business travel. This
Statement of Objections criticised BA's arrangements
with both travel agents and corporate customers. The
Commission's supplementary Statement of Objections
restated and updated the Commission position on
dominance and criticised the PRS scheme for travel
agents as being abusive of a dominant position. This
Decision does not cover BA's arrangements with
corporate customers.

Dominance

(47) The Commission's Statements of Objections state that
BA is dominant on the United Kingdom market for
travel agent services on the basis of:

(i) its structural position of offering the largest
selection of flights in and out of the United
Kingdom,

(ii) its share of total sales of air travel in the United
Kingdom and hence its share of the purchases of
air travel agency services,

(iii) its share of the markets for the sale of air travel
and purchase of air travel agency services relative
to the share of its competitors,

(iv) the fact that it is an obligatory trading partner for
travel agents wishing to offer a full service to their
customers.

Abuse in arrangements with travel agents

(48) The Commission's Statements of Objections argue that
BA's commission arrangements with travel agents are
abusive of a dominant position. The extra commissions
are based on the extent to which a travel agent meets or

exceeds its own previous year's sales of BA tickets and
not on the size or efficiency of the travel agent or the
services provided to BA by the travel agent. Therefore,
they are not related to any cost saving or efficiencies
realised by BA in its dealing with travel agents. In fact,
the Commission was not aware of any cost saving or
efficiencies for BA when a travel agent sold a large
number of tickets. On this basis, the Commission took
the view that the commissions given discriminated
between travel agents. In addition, because of these
features of the schemes, that is the fact that the extra
discounts were awarded on an increasing scale so giving
them a very large effect at the margin and the fact that
the effect would increase from year to year if an agent
increased its sales of BA tickets, the Commission took
the view that they were illegal �exclusionary� commission
schemes. The additional benefits and cash payment
made under some of the commission schemes for travel
agents had the effect of reinforcing the discriminatory
and exclusionary effect of the schemes.

3. BA's responses to the Statements of Objections

(49) BA made the following responses to the Commission's
Statements of Objections:

(i) a written response to the Commission's Statement
of Objections on 27 March 1997;

(ii) a supplementary memorandum of 15 October
1997;

(iii) oral presentations at the oral hearing of 12
November 1997;

(iv) at the oral hearing of 12 November 1997 a paper
prepared by Professor Robert S. Pindyck of MIT, at
the request of BA was presented to the
Commission;

(v) BA's response to the Commission's supplementary
Statement of Objections of 20 May 1998;

(vi) at a meeting on 28 April 1999, BA presented a
report prepared at their request by National
Economic Research Associates;

(vii) miscellaneous letters between May 1998 and April
1999.

L 30/12 4.2.2000Official Journal of the European CommunitiesEN



(50) BA made a large number of factual and legal arguments
relating to questions of market definition, determination
of dominance, the finding of abusive behaviour, the
applicable procedural law for this case and questions
relating to the obligations of the Commission in
deciding whether or not to proceed with this case.
These arguments are summarised below.

BA's arguments on general obligations of the Commission

(51) In its responses to the Commission's Statements of
Objections, BA has drawn the Commission's attention
to incentive schemes operated by other European
airlines for travel agents and large corporate customers.
These schemes, which are now the subject of separate
cases arising from complaints by BA against a number
of European airlines, may be similar to the schemes to
which the Commission has objected in this case. BA has
argued that for the Commission to proceed against it
before taking action against these schemes operated by
other airlines represents discrimination by the
Commission. BA argues that this discrimination is in
breach of fundamental legal obligations of the
Commission. BA also argues that to proceed against its
incentive schemes before acting on schemes operated in
other European countries where BA sells its tickets
would worsen the overall state of competition on the
relevant markets. BA has suggested that, rather than
proceeding with an individual case, some form of
general legislation, applicable to all EEA airlines, such as
that governing computerised reservation systems (12)
should be adopted by the Commission.

BA's arguments on applicable procedural law

(52) For reasons developed further below BA does not
believe that the provision of air travel agency services in
the United Kingdom constitutes a valid market. It
therefore argues that its commission schemes for travel
agents are only relevant to a market for �the sale of air
transport through travel agents� and so fall outside the
scope of Regulation No 17.

BA's arguments on market definition

(53) BA argues that the supply of travel agency services by
travel agents to air carriers is not a properly defined
product market. It bases this opinion on the following
factors:

(i) travel agents also provide other services such as
hotel reservations and car hire �interwoven� with
their air transport activity. BA describes this as
giving rise to supply side substitutability and hence
widening the relevant product market definition;

(ii) travel agents are not a �clearly delineated class�, for
example some are vertically integrated with tour
operators. BA claims that this gives rise to what it
refers to as supply side substitutability, and that
this changes the definition of a relevant market;

(iii) BA points out that the travel agents also provide
agency services to charter airlines, and that this
activity is not included in the market data relied on
by the Commission. BA estimates that up to 50 %
of air journeys out of the United Kingdom sold to
United Kingdom residents may be charters, and
that the provision of agency type services to
charter operators should be included in the market;

(iv) BA refers to the fact that passengers do not only
buy air tickets from travel agents but also buy
them directly from airlines by phone or using the
Internet. This, it states, should also change the
Commission's market definition;

(v) BA argues that since the practices at issue concern
the distribution of air transport the relevant market
should be that for air transport;

(vi) BA alleges that by not applying the �SSNIP� (small
but significant and non-transitory increase in price)
test for defining markets the Commission has
departed from its own guidelines on market
definition.

(54) BA argues that since many travel agents operate in
more than one Member State the geographic market for
air travel agent services must be wider than just the
United Kingdom.

(12) Commission Regulation (EC) No 3652/93 of 22 December 1993
on the application of Article 85(3) of the Treaty to certain
categories of agreements between undertakings relating to
computerised reservation systems for air transport services (OJ
L 333, 31.12.1993, p. 37).
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BA's arguments on dominance

(55) With respect to the market for air travel agency services
BA argues as follows:

(i) BA has an obligation under IATA rules to deal
with all travel agents, so reducing BA's power with
respect to travel agents.

(ii) Unlike the situation in markets for physical goods
travel agents do not hold a �stock� of BA flights and
so, BA argues, cannot be prevented or discouraged
from promoting other airlines' tickets.

(iii) Following on from its arguments about �supply-side
substitution� by travel agents BA argues that these
other revenue-producing activities of travel agents
prevent BA from being able to enjoy a position of
dominance with respect to them.

(56) With respect to the Commission's findings on the
markets for air transport to and from the United
Kingdom, BA makes a number of arguments as to the
intensity of competition in the airline industry. In
particular it draws attention to the success of new
entrants such as Virgin, and to an alleged ease of entry
into the market. It provides market share figures for
individual routes in and out of the United Kingdom
where BA competes with Virgin. On some of these
routes Virgin even outsells BA in terms of
point-to-point traffic. BA also points out that it acts as a
�General Sales Agent� for a number of airlines. Sales of
tickets for these airlines may be included in the BSP
figures for BA sales. These figures may therefore
overstate BA's market share. BA estimates, without
providing any basis, that up to five percentage points of
the share shown by the BSP figures may be accounted
for by these sales of other airline's tickets.

BA's arguments on abusive behaviour

(57) BA argues that although the judgment of the Court of
Justice of the European Communities in the Michelin
case (13) condemned a discount scheme operated by a
dominant supplier not based on an economic service
justifying it, that this should be �read in the context of
Roche� (14) and considered only to apply to discount

schemes which have the effect of forcing a customer to
take all or most of its requirements from the dominant
supplier.

(58) BA has also provided evidence that there may be some
cost savings for BA in selling its tickets using an agency
that generates a large volume of business. BA argue that
certain costs of dealing with an agency are either fixed
regardless of the size of the agency or do not increase
directly in proportion to the volume of business done
by an agency, so realising cost savings for BA in dealing
with larger agencies. They give the example of
marketing and communication costs such as brochure
production and product education, operational costs of
processing enquiries from agencies, checking and
inputting orders received from an agency and
communicating fare information to agencies and
commercial cost of entering into and managing a
contractual relationship with an agency. The majority of
these savings arise from dealing with a chain of travel
agencies rather than a single-location travel agent.

(59) BA attempts to use against the Commission a
preliminary opinion by a senior official of the
institution that it was not sufficiently obvious that these
discounts might be in breach of Article 82 to justify the
grant of interim measures (15).

(60) BA also argues that discounts promoting extra sales
have efficiency benefits, that the discount schemes in
question have not had the effect of eliminating
competition, that they are common practice in the
airline industry, and that other airlines can match the
effect of these discounts. In the opinion of BA, these
factors mean that the discounts in question are not
abusive.

(61) BA has provided evidence that there are in fact
efficiency benefits for it if a travel agent sells a large
number of BA tickets. BA has provided evidence that
certain costs of selling tickets through travel agents are
less per ticket if the tickets are sold via a large chain of
travel agents or chain of agencies rather than through a
small agency. The costs where these �economies of scale�
exist are operational costs such as: query processing,
production and checking reports from the agency,
distribution of fare information to agencies and certain
operational costs such as query processing.

(13) Case 322/81 Michelin [1983] ECR 3461.
(14) Case 85/76 Hoffmann-La Roche [1979] ECR 541. (15) Letter to Ms Frances Farrow of Virgin on 24 September 1993.
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(62) Efficiencies can also be realised in commercial costs
such as managing the relationship with the agency, and
marketing and communication costs such as the
production and mailing of promotional material and
product education.

(63) BA has argued that the Commission has only shown an
effect on BA's competitors and not on consumers and
that this is not enough to establish abuse.

(64) BA has argued that there are ways for travel agents and
competing airlines to minimise the effects of these
commission schemes and that, despite these commission
schemes, competing airlines have been able to take
market share from BA. On this basis, it argues that the
commission schemes do not have enough effect to be
considered abusive.

II. LEGAL ASSESSMENT

A. GENERAL OBLIGATIONS OF THE COMMISSION

(65) As noted in recital 51, BA has argued that the
Commission is in breach of a general obligation of
non-discrimination in pursuing this investigation. It is
true that the Commission will have to apply the same
standards to incentive schemes operated by other air
transport firms as it has to the schemes operated by BA.
If, on investigating the complaints referred to in recital
51, the Commission finds that comparable practices to
BA's are being carried out by firms in a comparable
position to BA, then it will treat these in the same way
as BA's current practices are being treated. It should be
noted that this decision arises from a complaint made
by Virgin in 1993. The complaints referred to in recital
51 were made in 1998.

(66) However, the Commission is not required to take
decisions on similar cases at the same time. The
Commission has a discretion to allocate its scarce
resources to the many potential cases that exist, so as to
achieve its public policy goals (16). One way of doing
this is to establish precedents by taking leading cases.
For example, in a long line of decisions the Commission
has condemned manufacturers who seek to partition the

Community market by granting absolute territorial
protection to their distributors, and in particular it has
always insisted that exclusive distributors should be able
to meet unsolicited orders from outside their assigned
territories (17). It has never been suggested that the
Commission should have delayed any of these cases
until it had identified all of the similar practices taking
place in a given industry, and taken action against them
all simultaneously.

(67) A related argument has been made that it would be
discriminatory to proceed with this decision while BA
still faces competition in other geographic markets from
air carriers engaged in similar practices in those
geographic markets. Bringing an end to abusive
behaviour in the United Kingdom geographic market
will increase competition on the relevant United
Kingdom markets, so benefiting consumers. The state of
competition in other geographic markets will be
unchanged, leaving consumers there no worse off. The
only way a decision relating to the United Kingdom
market would reduce the extent of competition on other
markets where BA also operates would be if it had the
effect of driving BA out of business, and so out of these
markets. BA has not suggested that this is even a
possibility. A decision bringing abuses to an end in the
United Kingdom market therefore has only positive
effects, and cannot be considered as having a distortive
effect on competition.

B. APPLICABLE REGULATIONS

(68) This decision is concerned with BA's behaviour on the
United Kingdom market for air travel agency services.
This activity has been treated as a separate product from
air transport (18). As such it falls outside the scope of
application of Council Regulation (EEC) No 3975/87 (19)
which applies only to �air transport between Community
airports� (20). The relevant procedural regulation is
therefore Regulation No 17. This situation can be
distinguished from the recent UIC case (21) where the
Court of Justice found that the applicable regulation was

(16) Case T-24/90 Automec II [1992] ECR II-2223.

(17) For example, the long line of prohibition decisions starting with
Joined Cases C-56 and 58/64 Consten & Grundig v. Commission
[1966] ECR 299.

(18) See note 8, IATA Passenger Agency Programme.
(19) Council Regulation (EEC) No 3975/87 of 14 December 1987

laying down the procedure for the application of the rules on
competition to undertakings in the air transport sector, (OJ L 374,
31.12.1987, p. 1).

(20) See Article 1 thereof.
(21) Case C-264/95 P Commission v. Union internationale des chemins

de fer [1997] ECR I-1287.
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Council Regulation (EEC) No 1017/68 (22). The scope of
Regulation (EEC) No 1017/68 is defined more broadly
than that of Regulation (EEC) No 3975/87. The relevant
part of Regulation (EEC) No 1017/68, which the Court
interpreted to include travel agency services refers to �all
agreements, decisions and concerted practices which
have as their effect the fixing of transport rates and
conditions, the sharing of transport markets, �� (23).

C. RELEVANT MARKETS

(69) For the purposes of Community competition law �a
relevant product market comprises all those products
and/or services which are regarded as interchangeable or
substitutable by the consumer, by reason of the
products' characteristics, their prices and their intended
use � the relevant geographic market comprises the
area in which the undertakings concerned are involved
in the supply and demand of products or services, in
which the conditions of competition are sufficiently
homogeneous and which can be distinguished from
neighbouring areas because the conditions of
competition are appreciably different in those areas� (24).

(70) The Commission has provided detailed guidance on
how it applies this principle in practice in its Notice on
market definition (25). The Notice describes how the
Commission uses information about product
characteristics, evidence of past substitution and so forth
to define a product market. The Notice mentions the
idea of a hypothetical price rise but does so to explain
the concept of a relevant market.

1. The market for air travel agency services

(71) As was outlined in recitals 31 to 37, for airlines to
operate, a number of other services have to be
performed related to the marketing and distribution of

the airline tickets. In the airline industry these services
are purchased by airlines from travel agents, as travel
agents are not traditional distributors who take
ownership of products and sell them for their own
account. More recently airlines have started to increase
their efforts to sell tickets directly, particularly using
modern communication methods such as the Internet,
and have started to perform these services �in-house� as
an alternative to purchasing air travel agency services
from travel agents. However, as noted in recital 34,
some 85 % of airline tickets are still sold through travel
agents.

(72) This practice in the air transport industry creates a
market in air travel agency services, which are
purchased from travel agents by airlines. The fact that
airlines are increasing their efforts to perform these
activities themselves, in effect to perform these services
�in-house� rather than buying the services of travel
agents, does not alter the fact that this is a distinct
market. There are many markets where customers have
the option of producing some or all of their
requirements for a product themselves. This does not
prevent these being a relevant market for these
products, but does affect the market power of the
various suppliers and purchasers.

(73) Travel agents provide services other than the services
related to the marketing and distribution of tickets that
they provide to airlines. Several of these, such as
booking hotels and cars, may be provided at the same
time as the selling of air tickets. Travel agents may also
provide similar services to charter airlines. BA has stated
that these travel agency services are sometimes
performed by vertically integrated tour operators. BA
feels that these factors indicate that there is �supply side
substitutability� between air travel agency services and
other services provided by travel agents and/or tour
operators, and that this means that the appropriate
market definition should be broader than air travel
agency services.

(74) The proper treatment of supply side substitutability in
Community competition law is discussed in the
Commission's Notice on market definition (26). The
example given in the Notice is the paper industry. The
Notice observes that paper producers produce a wide
range of qualities of paper, and that these different
qualities of paper are not substitutable in the hand of
users. However, the Notice points out that since any
paper producer can easily produce any grade of paper
they all compete with each other in the production and
supply of all grades of paper. In these circumstances the
different grades of paper can be grouped together into
one market.

(22) Council Regulation (EEC) No 1017/68 of 19 July 1968 applying
rules of competition to transport by rail, road and inland
waterway, (OJ L 175, 23.7.1968, p. 1).

(23) See Article 1 thereof.
(24) See Commission Notice on the definition of the relevant market

for the purposes of Community competition law, (OJ C 372,
3.12.1997, p. 5), which quotes these definitions from Form A/B
and Form CO.

(25) See footnote 24. (26) See footnote 24.
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(75) It is not appropriate to aggregate the different services
performed by travel agents into a single market
definition as BA has claimed in seeking to rebut the
Commission's market definition. First, the travel agents
are not free to decide to concentrate on one service or
another as in the example of paper manufacturers. It is
in the nature of travel agency services that travel agents
have to offer all of these services. A travel agent cannot
replace its activity in air travel agency services with
other activities. This is particularly clear in this case
where, as is set out below, a powerful buyer of these
services is in a dominant position despite the fact that
the travel agents also sell other services.

(76) Secondly, it is not appropriate to aggregate the different
services provided by travel agents into a single market,
as BA argued the Commission should, since these
different services are provided under different conditions
of demand and supply. Travel agents do provide air
travel agency services both to charter airlines and to
scheduled airlines. However, the charter airlines are
operating in a different market from the scheduled
airlines. The only potential overlap is the possible
substitution of �seat only� charter flights for scheduled
flights by a travel agent's customers. This theoretically
gives the travel agent a choice between providing the
same agency services to a scheduled or a charter airline.
However this does not arise in practice to a material
extent in the United Kingdom as charter airlines operate
almost entirely for tour operators and do not provide
alternatives to scheduled flights through travel agents to
an appreciable extent (27).

(77) In addition, as noted in recital 68, the Commission has
in the past recognised that air travel agency services
form a separate product market where services are
provided by travel agents to airlines (28).

(78) The relevant geographic market is the United Kingdom.
Travel agents tend to operate within national
boundaries, since customers normally book tickets in
their country of residence. In the present case,
customers residing in the United Kingdom purchase
their tickets from travel agents in the United Kingdom;
transactions are generally made in pounds sterling; and
travel agents operate on the basis that the markets they
are serving are delineated on national boundaries. The
carriers therefore market their services and purchase air
travel agency services within the same boundaries.

(79) Although BA has pointed out that some of the travel
agents with which it deals operate in more than one
Member State, BA is able to apply different conditions
to its purchases of air travel agency services in the
United Kingdom from those it applies elsewhere. BA has
consistently applied different conditions to its purchases
of air travel agency services in the United Kingdom
from its purchases outside the United Kingdom. In fact
BA purchases air travel agency services on a
country-by-country basis, even when it deals with a
travel agency with operations in more than one Member
State. The MAs and the PRS described at sections I.C.1
and I.C.3 above apply only to sales in the United
Kingdom, even where they are entered into with a travel
agent with operations in more than one Member State.
BA applies its incentive schemes for travel agents
uniformly throughout the United Kingdom.

2. Air transport markets

(80) BA is active in the provision of air transport to and
from points in the United Kingdom. The behaviour
complained of has its effects on the market or markets
for this air transport. Each of the routes served by BA is
potentially a separate product market. To determine
whether a given scheduled route does constitute a
separate market the Court of Justice has stated: �The test
to be employed is whether the scheduled flight on a
particular route can be distinguished from the possible
alternatives by virtue of specific characteristics as a
result of which it is not interchangeable with those
alternatives and is affected only to an insignificant
degree by competition with them� (29).

(81) Applying this test to the flights offered by BA identifies
a large number of product markets for air transport to
and from the United Kingdom. Non-time-sensitive
passengers, and in particular those who wish to
complete their journey at the lowest possible cost will
have several viable alternatives to a given BA flight
between two points. They may travel to a different
airport to start their journey, they may complete their
journey by flying to an intermediate airport or airports
and connecting with another flight on to their eventual
destination. They may even consider alternative modes
of transport such as rail, ferries or combinations of
these. Time-sensitive passengers who can complete their
journey by taking a direct flight from their nearest
airport will be in a different situation. These passengers
will not be prepared to take the extra time required to
make stops on their journeys and connect to other
flights. Unless an alternative non-stop, speedy means of

(27) CAA report CAP 685 �The Single European Aviation Market: The
First Five Years� 6/98, point 70 et seq and Appendix D.

(28) See footnote 8.
(29) Case 66/86 Ahmed Saeed Flugreisen [1989] ECR 803, paragraph

40.
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transport exists to their destination, such as for those
passengers travelling from London to Paris or Brussels
who may be able to substitute the Eurostar for a direct
flight, these passengers will only consider direct flights
from their nearest airport to their destination as being
interchangeable.

(82) The flights operated by BA are sold on a variety of
product markets depending on the needs of passengers
and the alternative modes of transport available. On
some of these product markets BA will face competition
from alternative modes of transport and alternative
routes to complete a given journey by air. On the
lucrative business market a BA flight between two
points may only face competition from the direct flights
between these two points offered by other airlines.

(83) IATA rules on the sequential use of coupons (the
individual portions of an air ticket) allow airlines to
apply different conditions to a journey from the United
Kingdom to a point outside the United Kingdom and
back, to the conditions applied to a journey made using
the same flights but originating outside the United
Kingdom. The IATA rule prevents arbitrage between the
two markets by buying tickets for journeys originating
outside the United Kingdom, separating these into their
constituent parts and re-packaging them as journeys
originating inside the United Kingdom. The relevant
geographic market for air transport is therefore, at most,
UK wide. BA sets prices and conditions for its tickets
uniformly throughout the United Kingdom using the
IATA BSPUK and publicises these throughout the
United Kingdom on computerised reservation systems.
The United Kingdom therefore forms the relevant
geographic market for each of the set of products
referred to in recital 82.

(84) This case is based on a dominant position enjoyed by
BA on the United Kingdom market for air travel agency
services, so its position on each of the many product
markets for air transport to and from the United
Kingdom is not examined. Its aggregate position on all
of these markets is as set out in section I.D.2 above.

D. SUBSTANTIAL PART OF THE COMMON MARKET

(85) BA enjoys a dominant position and carries out the
abuses described above on a United Kingdom-wide
market for air travel agency services. This market is a

substantial part of the common market (30). In addition,
these abuses will also have an effect on the markets for
air transport to and from points in the United Kingdom.

E. DOMINANCE

(86) The Court of Justice has defined a dominant position as
being a position of economic strength enjoyed by an
undertaking which enables it to prevent effective
competition being maintained on the relevant market by
affording it the power to behave to an appreciable
extent independently of its competitors, its customers
and ultimately of consumers (31).

(87) A combination of factors can lead to the conclusion
that a firm enjoys a dominant position, although market
share is the most direct indicator. This point was made
by the Court of First Instance in CMB v. Commission
where it stated that �a dominant position may be the
result of a number of factors which, considered
separately, would not necessarily be determinative� (32).

(88) In 1998 BA had a share of 39,7 % of United Kingdom
sales through travel agents. Its nearest rival (Virgin)
accounted for only 5,5 % of sales of air travel. BA's
market share was over 2,2 times the combined share of
its four largest rivals in 1998. This position has been
maintained for several years. In 1992 BA's share was as
high as 46,3 % compared with 3,6 % for its nearest rival.
This was over 3,9 times the combined share of its four
largest rivals.

(89) BA has argued that the BSPUK figures for BA sales
include some sales of other airlines for which BA is a
sales agent or franchise partner, where the airline
concerned issues a ticket using BA ticket stock or BA's
plate. They have not quantified this amount, merely

(30) Cf. Case C-179/90 Porto di Genova [1991] ECR I-5889, where the
market for dock services in one Italian port was considered to
form a substantial part of the common market since that port
accounted for a substantial part of the trade of one Member State.

(31) Case-85/76 Hoffmann-La Roche, cited in footnote 14.
(32) Joined Cases T-24/93, T-25/93, T-26/93 and T-28/93 Compagnie

Maritime Belge Transports and Others v. Commission [1996] ECR
II-1439, at paragraph 76.
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stating that it could be as high as 5 %. There is no
indication of which airlines these sales should be
attributed to, or the extent to which a similar situation
arises with the other airlines in the BSPUK. Because of
this it can be assumed that the BSPUK figures correctly
show the relative position of the various airlines
operating in the United Kingdom. These sales do not
count towards thresholds in the MA or PRS schemes,
nor do they give rise to payments under the MA or PRS
schemes. However, they do involve a travel agent
earning basic commission by issuing a ticket on BA
ticket stock or using a BA plate which is processed
through the agent's BSPUK account with BA.

(90) BA is the dominant purchaser on the United Kingdom
market for air travel agency services. Its position on the
United Kingdom markets for air travel gives it a unique
position of dominance with respect to United Kingdom
travel agents from which it buys air travel agency
services.

(91) BA's dominance arises from its position on the United
Kingdom markets for air travel. As described in section
I.D.2, BA is extremely successful on these markets. To
summarise some of the main points: it offers
significantly more routes to and from the United
Kingdom than any other airline. The level of BA's
success on the markets represented by these routes is
shown by the fact that in 1998 it accounted for 39,7 %
of all United Kingdom sales of air travel through the
settlement scheme for travel agents operated by IATA.
As well as being large in absolute terms, this share is a
multiple of that of any other airline.

BA's position on the markets for air transport is
reinforced by the substantial proportion of slots it holds
in the relevant airports and by the system of
grandfathering that currently exists for their
reallocation. This system hampers new entries and
therefore strengthens the position of well-established
airlines like BA. For instance, in winter 1998 BA held
38 % of the weekly slots available at Heathrow. Its
nearest competitor accounted for only 14 % of the total.
BA's five nearest competitors together totalled only
27,4 %.

(92) BA's position on the markets for air transport make it
an obligatory business partner for travel agents. As BA
has pointed out, the IATA passenger agency programme
may oblige it to deal with all travel agents who meet
certain objective criteria. However what makes BA

dominant is the fact that travel agents are in a situation
where an extremely large proportion of the air tickets
they sell will be BA tickets, and hence a similar
proportion of their sales of air travel agency services
will be to BA. This allows BA, in its purchases of air
travel agency services, to act independently of the other
airlines who purchase air travel agency services.
Regardless of the conditions on which BA buys these
services from travel agents, agents have to deal with BA
and accept that a large portion of their income from
these services will be that generated by the sale of BA
tickets.

(93) This overall statistic including all travel agencies and all
airlines may conceal the extent of BA's influence in key
areas. In 1998 BA accounted for 39,7 % of all air ticket
sales through travel agents, but 57 % of sales by �top 10�
airlines. In 1998 BA accounted for 43,7 % of the sales
of air tickets through the 10 largest travel agents in the
United Kingdom. In other words, BA enjoys a
particularly powerful position relative to its leading rival
airlines, and with respect to the most important travel
agencies.

(94) The extent to which travel agents are obliged to deal
with BA is shown by the statistics in section I.D.2
above. In 1998, BA accounted for 39,7 % of all sales of
air tickets through travel agents. As indicated in recital
41, this is a multiple of the volume represented by any
other airline.

(95) This has allowed BA to behave in the manner described
above, that is to agents in a situation where they may
lose commission income by selling a ticket from a BA
competitor unless that competitor pays a commission
on the ticket which is a multiple of that paid by BA. BA
points out that agents do not hold �stocks� of tickets or
have to devote scarce storage or display space to tickets
as do distributors of physical goods, and argues that
they are not under pressure to sell BA tickets rather
than those of BA's competitors. It is clear from the
operation of these discount schemes as described above,
and analysed under section F below, that BA has been
able to place even more direct pressure than this on
travel agents not to deal in non-BA air tickets. As noted
above, the fact that travel agents provide other services
than the air travel agency services provided to BA does
not prevent BA from exerting power over the agents in
the market for air travel agency services. Travel agents
have not, and could not have, responded to BA's new
discount schemes by concentrating their efforts on
booking hotel rooms for clients. Equally they could not
respond by increasing their sales of charter flights, since
these flights are not a substitute for scheduled flights for
the majority of customers.
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F. ABUSE OF A DOMINANT POSITION

(96) Given that BA is dominant on the United Kingdom
market for air travel agency services the commission
schemes described above represent abuses of that
dominant position. In particular they represent loyalty
discounts as condemned in the Michelin (33) and
Hoffmann-La Roche (34) cases and abusive
discrimination between travel agents.

Exclusionary rebate schemes

(97) Community competition law limits the type of discount
scheme that can be operated by a dominant firm.
Discount schemes that are quite legitimate, and a
normal part or business activity when practised by a
non-dominant firm can be abusive when practised by a
dominant firm. However it is clear from the
Hoffmann-La Roche case that a dominant firm cannot
enter into an agreement with a customer where the
customer agrees to obtain all or most of their
requirements for a product from that dominant
supplier (35). The same case also indicates that a
dominant supplier cannot operate a discount scheme
which has an equivalent effect to an agreement that a
customer obtain all or part of its requirements from a
dominant supplier (36).

(98) In the Hoffmann-La Roche case, the Court agreed with
the Commission that the discounts given by
Hoffmann-La Roche were �fidelity rebates� and were
abusive of a dominant position as being equivalent to
an exclusivity requirement. The Court distinguished the
�fidelity rebates� granted by Hoffmann-La Roche from
legitimate quantity discounts as follows: �This method of
calculating the rebates differs from the granting of
quantitative rebates, linked solely to the volume of
purchases from the producers concerned in that the
rebates at issue are not dependent on quantities fixed
objectively and applicable to all possible purchasers but
on estimates made, from case to case, for each customer
according to the latter's presumed capacity of
absorption, the objective which it is sought to attain

being not the maximum quantity but the maximum
requirements�.

(99) The Hoffmann-La Roche case established that a system
of discounts or rebates could have an equivalent effect
to an exclusivity requirement in a supply contract and
so be an abuse if practised by a dominant supplier. It
also confirmed the Commission's decision that the
system of discounts operated by Hoffmann-La Roche
was such a system. The subsequent Michelin (37) case
clarified when a discount scheme could be considered to
be exclusionary and so be abusive when operated by a
dominant supplier.

(100) The Court stated that the scheme in Michelin was not
the same as the particular scheme in Hoffmann-La
Roche (38). The Court held that it had to decide whether
the Michelin discount scheme was abusive, that is
whether �in providing an advantage not based on any
economic service justifying it, the discount tends to
remove or restrict the buyer's freedom to choose �� (39).
The Court went on to find that the system of discounts
operated by Michelin, where rebates were given on a
customer's purchases for a whole year in return for
meeting sales targets, set for each customer in view of
its requirements, was such a scheme. The Court
concluded that this was a system that rewarded loyalty
rather than being related to costs saved or extra benefits
secured by the supplier.

(101) The Hoffmann-La Roche and Michelin cases establish a
general principle that a dominant supplier can give
discounts that relate to efficiencies, for example
discounts for large orders that allow the supplier to
produce large batches of product, but cannot give
discounts or incentives to encourage loyalty, that is for
avoiding purchases from a competitor of the dominant
supplier. They also establish that the two discount
schemes that gave rise to the cases were of that type
and abusive. The commission schemes operated by BA
are in breach of this general principle and are very close
in form to that condemned by the Court in the Michelin
case. Although it is true, as BA argues, that cases must
be read in context and that Michelin should be
considered �in the context of Roche� this cannot mean
that a commission scheme that shows all the same
features that the Court found determinative in Michelin
must also show the features of the scheme condemned
in Hoffmann-La Roche to be considered abusive. The

(33) Cited in footnote 13.
(34) Cited in footnote 14.
(35) Hoffmann-La Roche, at paragraph 89.
(36) Hoffmann-La Roche, at paragraph 90.

(37) Cited in footnote 13.
(38) Michelin, at paragraph 72.
(39) Michelin, at paragraph 73.

L 30/20 4.2.2000Official Journal of the European CommunitiesEN



two cases taken together establish that a dominant
company can only give rebates in return for efficiencies
realised and not in return for loyalty, and establish that
the two particular discount schemes concerned are of
the type that rewards loyalty rather than efficiencies.

(102) The commission schemes set out above are clearly
related to loyalty rather than efficiencies. Although BA
has provided evidence that it may realise efficiencies
when dealing with a travel agent that sells a large
number of tickets those commissions are not related to
those efficiencies. As discussed in the section on
�Discrimination�, below, a travel agent that sells an
inefficiently small number of tickets can earn the
maximum commission provided its small sales represent
a 25 % increase over its sales in the previous year.
Equally, a high volume travel agent will not get extra
commission in return for the economies of scale it
realises for BA unless its sales increase over the previous
year. BA has historically enjoyed a powerful position on
the United Kingdom market for air travel, which has led
to its dominant position in the market for air travel
agency services. As this powerful position on the United
Kingdom markets for air travel comes under threat from
new entrants and the removal of regulatory barriers to
competition, BA is using its commission scheme to
directly reward loyalty. Travel agents are encouraged to
remain loyal to BA rather than to sell their services to
competitors of BA by being given incentives to maintain
or increase their sales of BA tickets which do not
depend on the absolute size of those sales. Such
commission schemes carried out by a firm enjoying a
dominant position as a purchaser of services from travel
agents are illegal, regardless of any possibility for the
travel agents or competing airlines to minimise or avoid
their effects.

(103) Airlines competing with BA have alternatives to
purchasing air travel agency services from travel agents.
The main alternative is direct sales by telephone or
Internet, which amounts to �in-house� production of air
travel agency services. Travel agents remain by far the
most significant method used by airlines to sell air
transport in the United Kingdom, accounting for some
85 % of air travel sales. BA's abusive conduct on the
market for air travel agency services has serious effects
on its competitor airlines on the United Kingdom
markets for air transport.

(104) In the case of the MAs there is further evidence that
these schemes are related to loyalty rather than
efficiencies. In order to benefit from the �training
support and business development fund� described in

recitals 16, 17 and 18, a travel agent had to take part in
the MA commission scheme. In addition, the general
conditions described in recital 19 were part of the MA.
Although the fund and the general conditions are not
abusive in themselves, they were used as an extra
incentive to take part in the MA and reinforced their
effect.

(105) As to BA's arguments based on the letter it received
from a senior official of the Commission (40), that letter
was clearly stated to be a �personal and provisional
reaction to your (Virgin's) request for interim measures�
and as such it does not and cannot bind the
Commission. In any event the only finding in that letter
was that there was not a prima facie case that BA's
discounts for corporate customers infringed Article 82
of the Treaty. Those corporate discounts are not the
subject of this Decision. In addition, the absence of a
prima facie case does not exclude that on full
examination of the facts an abuse does exist. Further
investigation was carried out by the Commission and
the result thereof was the analysis set out here.

(106) The exclusionary effect of the commission schemes
affects all of BA's competitors and any potential new
entrants. They therefore harm competition in general
and so consumers, rather than only harming certain
competitors who cannot compete with BA on merit.

(107) Despite the exclusionary commission schemes,
competitors of BA have been able to gain market share
from BA since the liberalisation of the United Kingdom
air transport markets. This cannot indicate that these
schemes have had no effect. It can only be assumed that
competitors would have had more success in the
absence of these abusive commission schemes.

Discrimination

(108) One of the examples of an abuse of a dominant
position given in Article 82 of the Treaty is �applying

(40) See footnote 15.
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dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a
competitive disadvantage� (41).

(109) The obligation on a dominant firm not to discriminate
means that it cannot apply dissimilar conditions to
equivalent transactions with different customers so
placing one customer at a competitive disadvantage (42).
The MA and PRS schemes described above will have
precisely this effect. Two travel agents handling the
same number of BA tickets and providing exactly the
same level of service to BA will receive a different
commission rate, that is a different price for their air
travel agency services if their sales of BA tickets were
different in the previous year. Conversely two travel
agents selling different volumes of BA tickets and
providing a different level of service to BA could earn
the same commission rate, that is be paid the same
price by BA for their air travel agency services, if their
sales of BA tickets have increased by the same
percentage over the previous year.

(110) BA points out that there may be cost savings for it if a
travel agent sells a large volume of tickets and that
different travel agents operate at different levels of
efficiency and provide different levels of service to BA.
Although this might justify the payment of different
commission rates to different travel agents, it does not
prevent the commission schemes which are the subject
of this Decision from being discriminatory. The
commission schemes at issue do not respond to
different volumes of sales by travel agents or different
levels of service provided by travel agents to BA. Under
these schemes extra commission is related to the extent
to which a travel agent meets or exceeds its previous
year's sales of BA tickets.

(111) The effect of these discriminatory commissions will be
to place certain travel agents at a competitive
disadvantage relative to each other. Travel agents must
compete with each other to provide agency services to
the public and to persuade members of the public to
book air tickets through them. The resources available
to the travel agents to do this by, for example,
promoting their services to the public or by splitting
commission with travellers, come from their
commission income. By distorting the level of
commission income earned by travel agents these
schemes will affect the ability of travel agents to

compete with each other. In addition, as discussed more
fully in the section �Exclusionary rebate schemes�, above,
these schemes will distort competition between BA and
other airlines on the markets for air transport services.

G. EFFECT ON TRADE BETWEEN MEMBER STATES

(112) The practices that are the subject of this Decision have
their primary effect on the market where BA and other
airlines purchase air travel agency services. The effect of
these practices is illegally to induce United Kingdom
travel agents to supply these services to BA rather than
to other airlines in competition with BA. These practices
tend to reduce the quantity of air travel agency services
provided to other airlines, and worsen the terms on
which these services are provided. Since many of these
airlines are based outside the United Kingdom these
practices clearly affect intra-Community trade in air
travel agency services.

(113) In addition, the air transport sales that result in the
commissions that are the subject of this Decision
include routes within the United Kingdom, between the
United Kingdom and the other Member States and
between the United Kingdom and third countries. The
effect of these abusive commission schemes will be felt
on the markets for this air transport. In particular these
practices have the object and effect of excluding
competitors to BA from the markets for air transport
originating in the United Kingdom. These air transport
services are sold between Member States. These
practices therefore have a further effect on trade
between Member States.

H. ARTICLE 3 OF REGULATION NO 17

(114) Pursuant to Article 3 of Regulation No 17, where the
Commission, upon application or upon its own
initiative finds that there is an infringement of Article
81 or Article 82 of the Treaty, it may by decision
require undertakings or associations of undertakings
concerned to bring such infringements to an end.

(41) Article 82(c) of the Treaty.
(42) See for example Commission Decision 97/1315/EC, Irish Sugar

plc, (OJ L 258, 22.9.1997, p. 1), where the Commission followed
the Court's judgment in Case 27/76 United Brands v. Commission
[1978] ECR 207.
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(115) It is necessary for the Commission to require BA to
bring the infringements described in Section F to an
end, to the extent that it has not already done so, and
henceforth to refrain from any agreements or behaviour
which may have the same or similar object or effect.

I. ARTICLE 15 OF REGULATION NO 17

(116) Under Article 15 of Regulation No 17, infringements of
Article 82 of the Treaty may be sanctioned by fines of
up to EUR 1 million or 10 % of the turnover of the
undertaking in the preceding business year, whichever is
the greater. Regard must be had to both the gravity and
duration of the infringement.

(117) In fixing the fine in this case, the Commission will take
particular account of the following factors:

G r a v i t y o f t h e i n f r i n g e m e n t

(118) The behaviour at issue, an exclusionary rebate scheme
of the type which has been consistently condemned in
the past by the Commission and the Community
judicature, is a serious abuse of a dominant position and
was intended to eliminate or at least prevent the growth
of competition to BA in the UK markets for air
transport. Such behaviour is considered a serious
infringement of Community competition law.

(119) Air transport represents a major item of consumer
spending, and is an important cost for businesses in the
United Kingdom, particularly those businesses that trade
outside the United Kingdom, so this behaviour has
effects throughout the UK economy.

(120) It seems reasonable to assume that it is partly as a result
of this behaviour that BA has been able to preserve an
average market share as high as 40 % in the UK markets
for air transport, despite the liberalisation that has
removed the legal and regulatory environment which
allowed it to initially establish its leading position. It
follows from this conclusion that the object and effect
of these abuses has been to prevent the benefits of
deregulation from being achieved in full.

(121) For these reasons the amount of the fine imposed to
reflect the gravity of the infringement is set at EUR 4
million, reflecting the serious nature, extent and impact
of the infringement.

D u r a t i o n o f t h e i n f r i n g e m e n t

(122) BA's abusive behaviour has been carried out with
respect to selected large travel agents through MAs at
least since 1992 until the present. The PRS extended the
abusive behaviour to all UK travel agents and reinforced
the effect on agents party to an MA from 1 January
1998 to 31 March 1999. The abuses have persisted for
seven years. The amount of the fine imposed to take
account of the gravity of the infringement should
therefore be increased by 70 % to take account of its
long duration. This gives a fine amount of EUR 6,8
million.

A g g r a v a t i n g a n d a t t e n u a t i n g
c i r c u m s t a n c e s

(123) There are no aggravating or attenuating circumstances
relevant to this Decision.

HAS ADOPTED THIS DECISION:

Article 1

British Airways plc infringed Article 82 of the Treaty by
operating systems of commission and other incentives with the
travel agents from whom it purchases air travel agency services
in the United Kingdom, which, by rewarding loyalty from the
travel agents and by discriminating between travel agents, have
the object and effect of excluding BA's competitors from the
United Kingdom markets for air transport.

Article 2

For the infringements referred to in Article 1, a fine of EUR
6,8 million is hereby imposed on British Airways plc.

The fine shall be paid, within three months of the date of
notification of this Decision, into bank account No
310-0933000-43 of the European Commission, Banque
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Bruxelles Lambert, Agence Européenne, Rond Point Schuman
5, B-1040 Brussels. After the expiry of that period, interest
shall be automatically payable at the rate applied by the
European Central Bank to its repo operations on the first
working day of the month in which this Decision is adopted,
plus 3,5 percentage points, namely 6 %.

Article 3

British Airways plc shall immediately bring to an end the
infringements referred to in Article 1 in so far as it has not
already done so.

British Airways plc shall refrain from repeating any act or
conduct described in Article 1, and from adopting any
measure having equivalent effect.

Article 4

This Decision is addressed to British Airways plc, Waterside,
PO Box 365, Harmondsworth, UB7 0GB, United Kingdom.

This Decision shall be enforceable pursuant to Article 256 of
the Treaty.

Brussels, 14 July 1999.

For the Commission
Karel VAN MIERT

Member of the Commission
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COMMISSION DECISION

of 20 July 1999

on State Aid granted by Germany to SKET Maschinen- und Anlagenbau GmbH

(notified under document number C(1999) 2538)

(Only the German version is authentic)

(Text with EEA relevance)

(2000/75/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of Article
88(2) thereof,

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their
comments (1) pursuant to Article 88(2) of the EC Treaty and
Article 6(1) of Council Regulation (EC) No 659/1999 of 22
March 1999 laying down detailed rules for the application of
Article 93 of the EC Treaty (2),

Whereas:

I

(1) SKET Maschinen- und Anlagenbau GmbH (�SKET MAB�)
is an economic successor to SKET Schwermaschinenbau
Magdeburg GmbH, Magdeburg (�SKET SMM�). On 15
March 1995 the Commission decided to initiate the
formal investigation procedure in respect of State Aid
granted to SKET SMM (3). The proceedings also
concerned SKET SMM subsidiaries Entstaubungstechnik
Magdeburg GmbH, Magdeburg (�ETM�) and
Drahtziehmaschinenwerk Grüna GmbH, Chemnitz
(�DZM�). SKET SMM had received the aid in question
before, and in the course of, its privatisation and
restructuring. Prior to that, SKET SMM had already been
granted aid to which the Commission had not objected
(NN 46/93 and NN 95/93). The proceedings were given
the number C 16/95.

(2) On 30 July 1996 the Commission decided to extend the
C 16/95 proceedings to include the State Aid paid since
the date of the initiation decision and not covered by
that decision (4). The investors (Oestmann & Borchert

Industriebeteiligungen GbR) had withdrawn from the
restructuring plan at the end of 1995, and the
Commission had been notified of a new plan with
additional aid measures. The new plan envisaged, inter
alia, setting up several successor companies to operate
the profitable parts of SKET SMM which could be
salvaged from the bankrupt company. SKET MAB was
one of these successor companies.

(3) In October 1996 SKET SMM was forced to file for
Gesamtvollstreckungsverfahren proceedings (insolvency
proceedings in the new Länder). The plan which had
formed the subject of the initial decision of 30 July had
not restored SKET SMM to viability. On 26 June 1997
the Commission adopted the negative final Decision
97/765/EC (5) with regard to the aid for SKET SMM. The
insolvency proceedings did not apply to the two
subsidiaries ETM and DZM, which were transferred to
the Bundesanstalt für vereinigungsbedingte Sonderaufgaben
(�BvS� � the Federal Office for Special Unification-
related Tasks). Decision 97/765/EC terminated case C
16/95 only in respect of that part of SKET SMM which
was covered by the insolvency proceedings. The case
was therefore split into three separate parts as follows:
C 16A/95 for SKET SMM, C 16B/95 for ETM and C
16C/95 for DZM.

(4) To reflect the new reality that SKET SMM's successor
companies were taking independent courses of action,
each of them was allocated a different case number.
SKET MAB was given the number NN 122/97. This
decision relates only to SKET MAB.

(5) On 21 October 1997 the Commission decided to
initiate the Article 88(2) procedure in respect of aid
granted to SKET MAB, and the file was given the
number C 69/97. By letter dated 10 November (SG(97)
D9269) the Commission advised the German authorities
of its decision. The letter was published in the Official
Journal of the European Communities on 14 March
1998 (6). Although interested parties were invited to
submit comments, none were received.

(1) OJ C 79, 14.3.1998, p. 4.
(2) OJ L 83, 27.3.1999, p. 1.
(3) OJ C 215, 19.8.1995, p. 8; OJ C 298, 9.10.1996, p. 2.
(4) OJ C 298, 9.10.1996, p. 2.

(5) OJ L 314, 8.11.1997, p. 20.
(6) OJ C 79, 14.3.1998, p. 4.

4.2.2000 L 30/25Official Journal of the European CommunitiesEN



(6) By letter dated 2 April 1998 (registered as received by
the Commission on the same date), the German
authorities advised the Commission that SKET MAB had
been privatised and provided some details of the
privatisation. By letter dated 25 May (registered as
received by the Commission on the same date), the
German authorities replied to the Commission's letter of
11 May and provided additional details on SKET MAB's
privatisation. The Commission sent final questions on
29 October together with an information injunction. A
meeting took place on 14 December between
representatives of the Federal Government, the investors
and the Commission to discuss the proposed answers. It
emerged from this meeting that the description of the
restructuring plan submitted by the German authorities
did not tally with the plan approved by the investors.
By letter dated 28 January 1999 (registered as received
by the Commission on 29 January), the German
Government submitted a redrafted restructuring plan.
The German authorities submitted further information
on 1 February (registered as received by the
Commission on 5 February) and 16 April (registered as
received by the Commission on 19 April).

II

(7) SKET MAB's problems derive from the nature of SKET
SMM, from which it emerged. SKET SMM was a
conglomerate designed to operate in a centralised
command economy. Attempts to privatise it as a single
company when the economic environment was
transformed into a competitive market were hampered
by its cumbersome, fragmented organisational structure.
Restructuring of the conglomerate in its entirety began
early on but had not been completed when the
Commission reached its negative decision on the various
aid schemes for SKET SMM notified in 1994. The
measures also concerned the potentially profitable
components of the conglomerate, including the heavy
machinery manufacturing operation. By the time SKET
SMM filed for insolvency proceedings in October 1996,
the German authorities had modified their original
strategy and had resolved to extract the potentially
profitable activities from the conglomerate and to
continue operating them as smaller, autonomous
economic units.

(8) In order to achieve this, the BvS set up a commercially
inactive coordinating company, SKET Management- und
Vertriebsgesellschaft GmbH (7) (�SKET MuV�), to
supervise the restructuring and preparation for
privatisation of five commercially autonomous
companies, also owned by the BvS. All were small- or
medium-sized enterprises. SKET MuV, acting on the
instructions of the BvS, was entrusted with finding
investors and negotiating the privatisation of the five
salvaged companies. The last of the five companies was
privatised in April 1998 and the process of dismantling

SKET MuV GmbH began. The five salvaged businesses
are:

� SKET MAB,

� SKET Walzwerkstechnik GmbH (8),

� SKET Ölsaatentechnik GmbH (later renamed
Cimbria SKET GmbH) (9),

� SKET Maschinenbau-EDV GmbH (10),

� SKET Verseilmaschinenbau GmbH (11).

(9) In addition to the above there are two subsidiaries,
ETM (12) and DZM (13), which were transferred to the
BvS before insolvency proceedings were instituted
against SKET SMM.

III

(10) SKET MAB is based in Magdeburg, Saxony-Anhalt,
Germany. In 1997 it employed some 115 persons, had
a turnover of DEM 39 million and a balance sheet total
of DEM 54 million. It manufactures heavy machinery of
all types to order. Under the proposed restructuring
plan it will gain additional downstream operations
relating to wind turbine production.

(11) SKET MAB was registered as a company in the
Magdeburg trade register on 8 November 1996 with a
share capital of DEM 50 000. The BvS was the sole
shareholder. On 22 November SKET MAB entered into
an agreement with the liquidator of SKET SMM to take
over that company's machinery and plant.

(12) Under the privatisation contract of January 1998 two
investors, the Enercon Group, acting through Aloys
Wobben, and the LMB Group, acting through Heinz
Buse, each acquired 50 % of the shares in SKET MAB.

(13) The Enercon Group is a business group comprising
companies owned by Aloys Wobben, in particular
Enercon GmbH, a company based in Lower Saxony,

(7) State aid NN 67/97.

(8) State aid C 70/97.
(9) Aid to this firm was approved by the Commission in April 1999

(Case NN 125/97).
(10) Aid to this firm was approved by the Commission in May 1998

(Case NN 126/97).
(11) Aid to this firm was approved by the Commission in November

1998 (Case C 72/97).
(12) State aid C 16B/95.
(13) Aid to this firm was approved by the Commission in May 1998

(Case C 16C/95).
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Germany, as well as associated companies. The group
develops, manufactures and installs wind turbines
worldwide. The Enercon Group is not a SME; in
December 1998 it had 1 200 employees and its 1997
turnover amounted to DEM 396 million. Enercon has
become a world market leader in the wind turbine
market and has the largest market share in Germany.

(14) The LMB Group is a business group comprising
companies owned by Heinz Buse, in particular Logauer
Maschinenbau GmbH and associated companies. Heinz
Buse is the majority shareholder (75 %) in Logauer
Maschinenbau GmbH, a company based in Lower
Saxony, Germany. It produces general purpose
machinery (i.e. the same market as SKET MAB) and
supplies the Enercon Group with parts for wind
turbines. It is not a SME. In 1997 it had a turnover of
DEM 88 million.

IV

(15) On 16 January 1998 a contract was concluded for the
sale of shares in SKET MAB between the BvS as vendor
and Aloys Wobben and Heinz Buse as purchasers. The
sale took the form of an open invitation to tender. After
a list of investors had been drawn up by the West
Merchant Bank and the privatisation notice had been
published in the press, documentation was sent to 44
potential investors. Of those, only eight applied. The
investors' bid was the best submitted.

(16) The purchase price of DEM 1 was paid to the BvS. The
investors took over a bank guarantee of DEM 5 million
from the BvS. The contract featured penalty clauses
concerning the number of employees at SKET MAB and
the site location. The contract also contained restrictions
on profit withdrawals from SKET MAB by the buyers.
The Enercon Group also agreed to include two new
units in SKET MAB. Although these units were to have
a distinct legal status, they would form an integral part
of SKET MAB's operations.

V

(17) One of the problems faced by the unit which was
eventually to become the legally distinct SKET MAB

company was its integration into a large and
cumbersome conglomerate, SKET SMM, which was
designed to operate in a centrally planned economy.
This was reflected in SKET SMM's internal business
organisation as well as in its physical infrastructure.
Because it also took social policy objectives into
account, SKET SMM was grossly overstaffed from a
market economy perspective. In addition, the unit
which was eventually to become SKET MAB suffered
from general neglect and underinvestment. Externally,
SKET SMM's integration into and dependency on other
centrally planned economies meant that SKET SMM and
then SKET MAB sales were disrupted when those
economies were subsequently transformed into market
economies, with turnover suffering as a result.

(18) In view of the above, one of the key steps in the
restructuring involved identifying the core, profitable
activity of heavy machinery manufacturing within SKET
SMM and then extracting it from the old operation
together with the relevant assets and re-establishing it as
a going concern. This entailed not only creating a new
legal entity, SKET MAB, but also eliminating
dependency on other SKET operations, so that future
relations between SKET SMM's successor companies
would be based on market principles. It also meant
creating separate physical infrastructure for SKET MAB
and concentrating activities on the smallest site required.
The workforce also needed to be reduced. In addition,
various measures had to be undertaken to remedy
underinvestment. In order to preserve the goodwill
associated with the SKET name in the traditional sales
areas, certain heavy machinery contracts awarded
previously to SKET SMM had to be honoured. At the
same time, a new customer base had to be developed
for SKET MAB. Following privatisation in the Enercon
and LMB Groups, the final phase of the restructuring
saw SKET MAB established as a commercial joint
venture of its parent companies.

(19) SKET's economic integration into the Enercon Group
involved setting up two new operations:
Rotorblattfertigung GmbH (�Roma�), which makes wind
turbine rotors, and Generatorenfertigung und Assembly
GmbH (�Gema�), which produces and assembles
generators. These will enhance SKET MAB's traditional
operations by providing it with downstream capabilities
in relation to the wind-turbine market. These
capabilities do not involve an expansion of SKET MAB's
capacity. Although forming an integral part of SKET
MAB in economic terms, these new operations have
been given a distinct legal personality for reasons of
product liability and protection of industrial know-how.
The operations are physically so integrated into SKET
MAB's production process that it would be difficult for
them to be sourced from third parties. The Enercon
Group provided training in order to familiarise SKET
MAB personnel with the new operations.
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(20) Economic integration into the LMB Group will benefit
SKET MAB by providing access to managerial
know-how. Heinz Buse is personally involved in SKET
MAB's day-to-day operations.

(21) In addition to the reorganisation arrangements described
above, provision had to be made for SKET MAB's
capital and financing requirements between the time
when it was extracted from SKET SMM and
privatisation.

(22) The restructuring plan is to be implemented between
1996 and 1999. According to the German authorities,
it will be completed on time.

(23) The total cost of restructuring SKET MAB is DEM 83,1
million, broken down as follows:

(a) DEM 4 million to keep machine production
operations running when they were part of the
failed SKET SMM;

(b) financing of working capital and capital assets for
SKET MAB: DEM 43,7 million;

(c) pre-financing for completion of contracts: DEM 3,7
million;

(d) financing of SKET MAB's post-privatisation
restructuring: DEM 15,1 million;

(e) finance to set up the new Roma and Gema
downstream operations: DEM 14,7 million;

(f) training for SKET MAB employees: DEM 1,9
million.

(24) Under the restructuring plan, the firm should be
restored to profitability in 1999 (see key data in the
following table). The 1999 figures are based on
projections made at the time of privatisation.

(in DEM)

1997 1998 1999 (Plan)

Turnover 39 680 000 45 618 000 66 441 000

Material costs 28 170 200 28 590 000 23 850 000

Personnel costs 12 140 277 15 999 000 27 400 000

Depreciation 1 450 500 2 947 200 4 521 000

Operating result ¯ 1 249 677 ¯ 1 218 800 5 071 000

Profit/loss ¯ 2 226 277 ¯ 3 760 000 5 291 000

NB: This chart contains only a selection of key data and the columns are not arithmetically complete.

(25) It should be noted that the projected growth in turnover
is reflected in SKET MAB's order book and is based on
the investors' involvement. For example, the proportion
of turnover from wind turbine production currently
amounts to 45 % for 1999. In addition, SKET MAB's
order book clearly shows that its economic future no
longer depends upon contracts from other SKET SMM
successor companies. Higher personnel costs reflect
increased activity and the acquisition of the Roma and
Gema downstream operations. The downturn in
material costs reflects SKET MAB's ability to negotiate
supply contracts on more favourable terms. The two
parent companies, Enercon and LMB, which operate in

different markets, are profitable, expanding concerns
and have cooperated together for more than twelve
years.

VI

(26) The aid package as notified by the German authorities
on privatisation amounted to DEM 57,8 million. The
Commission has established that the investors were also
granted DEM 3,9 million for the period 1998 to 2000
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under an approved aid scheme (27th outline
programme for the joint Federal Government/Länder
scheme for improving regional economic structures).
The Commission does not need to reassess this measure
but will include the amounts in the evaluation of
proportionality.

(27) This concerns the following aid measures:

Source Type DEM

BvS Grant to finance working capital
and capital assets 40 000 000

BvS Grant for the purchase of stocks 3 700 000

BvS Loan for SKET SMM's heavy
machinery manufacturing
operations and subsequent waiver
of repayment 4 000 000

BvS Grant for final restructuring costs 10 100 000

57 800 000

(28) In addition, a contract pre-financing grant of DEM 3,6
million was repaid by the investors as part of the
privatisation. The original aid package as notified in July
1997 amounted to DEM 79,2 million.

(29) There is no additional aid component to be taken into
account, since the Enercon and LMB groups were
selected as investors in SKET MAB following an open
and unconditional invitation to tender, with the best bid
being chosen.

(30) The investor contribution amounts to DEM 25,3
million, broken down as follows:

Application DEM

Investment in SKET MAB 5 000 000

Training costs for SKET MAB employees 1 900 000

Loan repayments plus interest 3 700 000

Investments (Roma and Gema operations of
SKET MAB) 13 000 000

Start-up costs (Roma and Gema operations
of SKET MAB) 1 700 000

25 300 000

VII

(31) The traditional relevant market on which SKET MAB
operates is that for the manufacture of made-to-order
heavy machinery, of which a significant part (45 % of
orders in 1999) is the wind turbine market as a result of
the company's integration into Enercon and of the
Roma and Gema operations. Accordingly, the
restructured SKET MAB is also active on the market for
rotor and turbine assembly.

(32) As far as its general activity is concerned, SKET MAB's
customers are firms and technical operations in various
branches of industry requiring the manufacture of
components or complete plants on the basis of plans,
designs and specifications. At present, the firm is mainly
active on the German market, and it faces stiff
competition from low-wage countries such as Poland
and the Czech Republic. However, there is a growing
demand for quality and just-in-time production of
complex plants on site, and this market segment is
growing in importance. SKET MAB has therefore
focused on this segment, in which quality, service,
logistics and working to deadlines are key factors. The
conditions of the market on which SKET MAB operates
is determined by demand on downstream markets. On
the basis of the information available to it, the
Commission has no grounds to change the view it held
when it initiated the formal investigation procedure,
namely that the market on which SKET MAB operates is
not affected by structural overcapacity.

(33) One such downstream market is the wind turbine
market, for which SKET MAB (including Roma and
Gema) will produce in particular. Wind power in
Europe began in the mid-1970s in the wake of the oil
crisis. The industry went through a slump in the
mid-1980s, with low energy prices prompting
intensified efforts to reduce costs and improve operating
efficiency. In recent years the wind power market has
recorded very significant growth, with large markets
developing in Denmark and, more recently, Germany,
which is now the largest market in the EU and indeed
in the world. The outlook for this market is very
positive. Electricity generation from wind power is
expected to grow rapidly as technological advances and
lower costs make it increasingly competitive with
mainstream power-generation technologies (14). The
Commission has found no evidence of structural
overcapacity on this market.

(34) With regard to the new activities developed by Gema
and Roma, given that there is no structural overcapacity
on the wind turbine market, upstream markets, such as

(14) Panorama of EU industry 1997, I-50.

4.2.2000 L 30/29Official Journal of the European CommunitiesEN



that for the production of parts for the wind turbine
market, are also unlikely to suffer from overcapacity.

VIII

(35) The formal investigation procedure was initiated in
respect of the original aid package to SKET MAB
because of the Commission's doubts concerning the
compatibility of the aid as restructuring aid with the
common market. In particular, on the basis of the
information provided, the Commission held that the
restructuring plan was too vague as regards the
restructuring measures and associated costs. The
financial data provided was also insufficient and it was
not clear whether the company could be turned into a
profitable business within a reasonable period of time.
The lack of information on the development of SKET
MAB's capacity also meant that it was hard to identify
the impact of the aid on its competitors. The lack of
information on the restructuring measures and their
cost meant that it was also difficult to determine
whether the aid was limited to the minimum necessary
for the restructuring. The lack of a private investor
interested in taking over SKET MAB when the formal
investigation procedure was initiated increased the
Commission's doubts.

IX

(36) The above aid measures are caught by Article 87(1) of
the EC Treaty for the following reasons.

(37) SKET MAB is a company operating in a relevant market
which extends across Member States, and therefore
trade between Member States is affected. Aid by its very
nature tends to distort competition. The aid awarded to
SKET MAB by the German authorities are therefore
caught by Article 87(1) of the EC Treaty. Article 87(2)
and (3) of the Treaty provide for the possibility of
exempting aid caught by Article 87(1). For the reasons
set out below, the sole basis for exempting the
restructuring aid to SKET MAB, a firm in difficulty, is
Article 87(3)(c).

(38) The aid was granted to a company which the BvS had
founded when insolvency proceedings were initiated
against another economic entity. Although operating via

the legal person of SKET SMM GmbH, the latter entity
was in reality a cluster of diverse economic operations
which had been undergoing restructuring over several
years. The new SKET MAB company is a continuation
of part of SKET SMM's heavy machinery operations. The
BvS strategy, as modified, was to provide the new
company with capital and resources in order to privatise
it on a stand-alone basis. The distinguishing feature of
this arrangement is that SKET SMM GmbH, which had
been in continuous state ownership since 1990, could
never have been privatised as a single or group
economic unit. These circumstances distinguish the
present case from those rescue companies
(Auffanggesellschaften) created in the wake of the
winding-up of a company which had already been
privatised.

(39) When it acquired legal personality, SKET MAB, the
heavy machinery manufacturing operation, was not
viable as an independent firm. As noted above, SKET
SMM's heavy machinery operation was not founded and
operated as a distinct business, but was designed to
function in a command economy. The resulting
problems led to the eventual collapse of SKET SMM.
Unless the potentially viable operations could be
extracted from SKET SMM for further restructuring as
independent concerns, the successor operations would
continue to face the same problems. The aid granted to
SKET MAB, which took over parts of the assets and
resources of a bankrupt company, may be treated as
restructuring aid. This is justifiable both in view of the
particular historic and economic circumstances of the
companies, which were obliged to readjust rapidly from
a centralised economic system to a market system, and
in view of the role played by the BvS (successor
organisation to the Treuhandanstalt) in this re-adjustment.

(40) In the light of the above, the Commission takes the
view that the exemption provided for in Article 87(3)(c)
of the EC Treaty is relevant. In order to meet the
requirements for exemption under this Article, the aid
must satisfy the criteria set out in the guidelines on state
aid for rescuing and restructuring firms in difficulty (15).

(41) The Commission considers that rescue and restructuring
aid may contribute to the development of economic
activities without adversely affecting trade against the
Community interest if the conditions set out in Section
3 of the guidelines are met, and it will therefore
authorise such aid under those conditions. Where the
firms to be rescued or restructured are located in
assisted areas, the Commission will take regional
considerations under Article 88(3)(a) and (c) into
account as described in paragraph 3.2.3 of the
guidelines.

(15) OJ C 368, 23.12.1994, p. 12.
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(42) The measures to be considered are those notified by the
German authorities in 1998, amounting to DEM 57,8
million, together with the loan for pre-financing
contracts amounting to DEM 3,6 million plus interest,
which were repaid by the investor on privatisation and
were intended as restructuring aid.

X

(43) To meet the criteria in the guidelines, all restructuring
plans must restore companies in difficulty to long-term
viability within a reasonable time scale and on the basis
of realistic assumptions.

(44) The problems faced by the operation which was
eventually to become SKET MAB and the measures
required to address them are outlined above. The
pre-privatisation measures addressed some of those
problems and the post-privatisation measures tackle the
remainder, including integration into the parent
companies. Dependency on other SKET SMM successor
companies was ended and SKET MAB gained access to
new geographic and product markets. The two investor
groups are successful operations which also have a good
record of working together. SKET MAB's economic
performance is in line with the projections made at the
time of privatisation. The investing companies have
already made an impact on SKET MAB's order books
and the restoration of liability within a reasonable
timescale seems realistic.

(45) The Commission concludes that this criterion of the
guidelines has been met.

XI

(46) A further condition under the guidelines for
restructuring aid to be acceptable is that the aid must
not give rise to undue distortion of competition.

(47) In the case of structural excess of production capacity
on the relevant market, the guidelines require the aid
recipient to reduce capacity on a permanent basis.
Where there is no structural excess of production
capacity no reduction is required, but a capacity
increase is not normally allowed.

(48) As noted above, the Commission has no evidence that
the relevant sectors, the heavy machinery manufacturing
operation, of which the wind turbine market forms a
sub-part, suffer from a structural excess of production
capacity, and therefore SKET MAB is not required to
reduce its capacity on a permanent basis. However, it

has downsized its premises and workforce as part of the
restructuring arrangements. In addition, SKET MAB's
existing machine production capacity did not expand
when Gema and Roma were set up. The two new
operations are downstream of this activity and are
necessary components of successful integration into
Enercon and thus crucial to SKET MAB's return to
viability.

(49) The notice published in the Official Journal of the
European Communities setting out the letter to the
German authorities called on interested parties such as
competitors to submit their comments. No replies were
received.

(50) Although SKET MAB is to be run as a joint venture by
the Enercon and LMB groups, these groups are not
active on the same markets and the agreement between
them as described by the German authorities will not
otherwise distort competition in the common market.

(51) The Commission concludes that the aid to SKET MAB
will not result in undue distortion of competition.

XII

(52) A further condition under the guidelines for
restructuring aid to be acceptable is that the amount
and intensity of the aid must be limited to the strict
minimum needed for restructuring and must be related
to the benefits anticipated from the Community's point
of view. Investors are also expected to make a
significant contribution to the restructuring plan from
their own resources.

(53) In this case, the total aid package from the BvS amounts
to DEM 57,8 million. This amount comprises a loan of
DEM 43,7 million from the BvS to purchase working
and investment capital and to build up stocks of
components and acquire equipment from SKET SMM. A
further element of the package consists of a loan of
DEM 4 million granted by the BvS to the administrator.
SKET MAB has also received a loan of DEM 10,1
million to continue restructuring. The DEM 3,99 million
granted under the joint Federal Government/Länder
scheme must be added to the total amount of new aid
for the purpose of assessing whether the aid is in
proportion to restructuring costs and benefits.

(54) Although the purchase price was only DEM 1, the
investors committed themselves to providing DEM 5
million for the restructuring of SKET MAB. They will
finance training for SKET MAB employees to the tune
of DEM 1,9 million. They agreed to repay a loan of
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DEM 3,6 million granted to SKET MAB and associated
interest of DEM 100 000. Since the restructuring plan
involves expanding SKET MAB by adding the Roma and
Gema operations, the investors' commitment to these
operations must also be taken into account. The
investors will put DEM 13 million into Roma and Gema
and will finance the start-up costs of DEM 1,7 million.
The investors' contribution to the restructuring is
therefore DEM 25,3 million, or DEM 21,31 million,
taking into account the DEM 3,99 million in joint
Federal Government/Länder funds granted to the
investors.

(55) The total restructuring costs therefore amount to DEM
83,1 million, of which private investors have
contributed about 25 %. The investors' contribution may
therefore be regarded as reasonable.

(56) In view of the above, the Commission concludes that
the concerns it expressed when it initiated proceedings
have been addressed, and that the criterion concerning
proportionality of aid has been complied with.

XIII

(57) A further condition of the guidelines is that the
restructuring plan submitted to and accepted by the
Commission must be fully implemented and any
obligations laid down by the Commission decision must
be discharged. Otherwise, unless the original decision is
amended following a new notification from the Member
State, the Commission will take steps to require the
recovery of the aid. Important parts of the restructuring
plan, such as the setting-up of Roma and Gema, have
already been implemented. The investors have
undertaken to implement the remaining components
within two years. As stated above, the two investor
groups have a long history of cooperation, so there is
little reason to assume that they will dissolve the joint
venture. In addition, the German Government has
provided assurances that all possible measures will be
taken to ensure that the plan is carried out. The
Commission therefore concludes that this part of the
guidelines has also been complied with.

XIV

(58) The Commission finds that Germany has unlawfully
implemented the aid measures detailed above in
violation of Article 88(3) of the EC Treaty. However, in
view of the above, the Commission concludes that, in so
far as these measures comply with the guidelines on
restructuring aid, they are compatible with the common
market,

HAS ADOPTED THIS DECISION:

Article 1

The measures which Germany has implemented for SKET
MAB, Magdeburg and the heavy machinery manufacturing
operation of SKET SMM amounting to DEM 57,8 million are
compatible with the common market within the meaning of
Article 87(3)(c) of the EC Treaty and Article 61(3)(c) of the
EEA Agreement. The relevant aid comprises:

(a) a grant by the BvS to finance working capital and capital
assets (DEM 40 million);

(b) a grant by the BvS for the building-up of stocks (DEM 3,7
million);

(c) a loan for the heavy machinery manufacturing operation
of SKET SMM and the waiver of repayment (DEM 4
million);

(d) a grant for the final phase of restructuring (approximately
DEM 10,1 million).

Article 2

The loan of DEM 3,6 million which Germany granted to SKET
MAB and which was repaid by the investors in SKET MAB is
compatible with the common market within the meaning of
Article 87(3)(c) of the EC Treaty and Article 61(3)(c) of the
EEA Agreement.

Article 3

Germany shall submit a detailed annual report on
implementation of the restructuring plan.

Article 4

This Decision is addressed to the Federal Republic of Germany.

Done at Brussels, 20 July 1999.

For the Commission
Karel VAN MIERT

Member of the Commission
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COMMISSION DECISION

of 17 December 1999

amending Decision 97/468/EC on drawing up provisional lists of third country establishments
from which the Member States authorise imports of wild game meat

(notified under document number C(1999) 4675)

(Text with EEA relevance)

(2000/76/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Decision 95/408/EC of 22 June
1995 on the conditions for drawing up, for an interim period,
provisional lists of third country establishments from which
Member States are authorised to import certain products of
animal origin, fishery products or live bivalve molluscs (1), as
last amended by Decision 98/603/EC (2), and in particular
Article 2(1) thereof,

Whereas:

(1) provisional lists of establishments producing wild game
meat have been drawn up by Commission Decision
97/468/EC (3);

(2) Latvia has sent a list of establishments producing wild
game meat and for which the responsible authorities
certify that the establishment is in accordance with the
Community rules;

(3) a provisional list of establishments producing wild game
meat can thus be drawn up for Latvia;

(4) the measures provided for in this Decision are in
accordance with the opinion of the Standing Veterinary
Committee,

HAS ADOPTED THIS DECISION:

Article 1

The text of the Annex to this Decision is added to the Annex
to Decision 97/468/EC.

Article 2

This decision shall apply from 15 December 1999.

Article 3

This decision is addressed to the Member States.

Done at Brussels, 17 December 1999.

For the Commission
David BYRNE

Member of the Commission

(1) OJ L 243, 11.10.1995, p. 17.
(2) OJ L 289, 28.10.1998, p. 36.
(3) OJ L 199, 26.7.1997, p. 62.
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ANEXO � BILAG � ANHANG � PAQAQSGLA � ANNEX � ANNEXE � ALLEGATO � BIJLAGE � ANEXO �
LIITE � BILAGA

�País: LETONIA � Land: LETLAND � Land: LETTLAND � Vþqa: KESOMIA � Country: LATVIA �
Pays: LETTONIE � Paese: LETTONIA � Land: LETLAND � País: LETÓNIA � Maa: LATVIA �

Land: LETTLAND

1 2 3 4 5 6

LV 04 G Adazi-Kover Riga district Adazu parish PH a�
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COMMISSION DECISION

of 17 December 1999

for the purchase by the Community of foot-and-mouth disease antigens and for the formulation,
production, bottling and distribution of vaccines against foot-and-mouth disease

(notified under document number C(1999) 4683)

(2000/77/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Decision 90/424/EEC of 26 June
1990 on expenditure in the veterinary field (1), as last amended
by Regulation (EC) No 1258/1999 (2), and in particular Article
14 thereof,

Having regard to Council Decision 91/666/EEC of 11
December 1991 establishing Community reserves of
foot-and-mouth disease vaccines (3), as last amended by
Council Decision 1999/762/EC (4), and in particular Article 5
thereof,

Whereas:

(1) In conformity with Decision 91/666/EEC, the purchase of
antigens is a part of the Community action to establish
Community reserves of foot-and-mouth disease vaccines.

(2) By Commission Decision 93/590/EC of 5 November 1993
for the purchase by the Community of foot-and-mouth
disease antigens within the framework of the Community
action concerning reserves of foot-and-mouth disease
vaccines (5), as last amended by Decision 95/471/EC (6),
arrangements were made for purchase of A5, A22 and O1
foot-and-mouth disease antigen.

(3) By Commission Decision 97/348/EC of 23 May 1997 for
the purchase by the Community of foot-and-mouth
disease antigens and for the formulation, production,
bottling and distribution of vaccines against
foot-and-mouth disease (7), arrangements were made for
purchase of A22 Iraq, C1 and ASIA1 foot-and-mouth
disease antigen.

(4) Owing to the disease situation, additional antigens are
required.

(5) The measures provided for in this Decision are in
accordance with the opinion of the Standing Veterinary
Committee,

HAS ADOPTED THIS DECISION:

Article 1

1. The Community shall purchase as soon as possible the
following strains of foot-and-mouth disease antigen:

� A Iran 96: 1 000 000 doses,

� A Iran 99: 1 000 000 doses,

� A Malaysia 97: 500 000 doses,

� SAT1: 500 000 doses,

� SAT2 (Southern Africa): 500 000 doses,

� SAT2 (East Africa): 500 000 doses,

� SAT3: 500 000 doses.

2. The Community shall make arrangements for
formulation, production, bottling and distribution of vaccines
against foot-and-mouth disease produced from antigens
referred to in paragraph 1.

3. The maximum cost of the measures referred to in
paragraphs 1 and 2 shall be up to EUR 2,5 million.

4. The action referred to in paragraph 3 shall be organised
by the Commission before 31 December 1999.

Article 2

The measures mentioned in Article 1(3) shall be carried out by
the Commission in cooperation with the supplier designated
by call for tender.

(1) OJ L 224, 18.8.1990, p. 19.
(2) OJ L 160, 26.6.1999, p. 103.
(3) OJ L 368, 31.12.1991, p. 21.
(4) OJ L 301, 24.11.1999, p. 6.
(5) OJ L 280, 13.11.1993, p. 33.
(6) OJ L 269, 11.11.1995, p. 29.
(7) OJ L 148, 6.6.1997, p. 27.
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Article 3

1. To meet the objectives of Articles 1 and 2 the
Commission shall conclude contracts without delay.

2. The Director-General of the Directorate-General for
Health and Consumer Protection shall be authorised to sign
the contracts on behalf of the European Commission.

Article 4

This Decision is addressed to the Member States.

Done at Brussels, 17 December 1999.

For the Commission
David BYRNE

Member of the Commission
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COMMISSION DECISION

of 17 December 1999

amending Decision 97/365/EC on drawing up provisional lists of third country establishments
from which the Member States authorise imports of products prepared from meat of bovine

animals, swine, equidae and sheep and goats

(notified under document number C(1999) 4688)

(Text with EEA relevance)

(2000/78/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Decision 95/408/EC of 22 June
1995 on the conditions for drawing up, for an interim period,
provisional lists of third country establishments from which
Member States are authorised to import certain products of
animal origin, fishery products or live bivalve molluscs (1), as
last amended by Decision 98/603/EC (2), and in particular
Article 2(1) thereof,

Whereas:

(1) Commission Decision 97/222/EC (3), draws up a list of
third countries from which the Member States authorise
imports of meat products;

(2) for the countries on that list the animal health and
veterinary certification requirements for importation of
meat products have been laid down in Commission
Decision 97/221/EC (4);

(3) provisional lists of third country establishments from
which the Member States authorise imports of products
prepared from meat of bovine animals, swine, equidae and
sheep and goats have been drawn up by Commission
Decision 97/365/EC (5);

(4) the Commission has received from Bulgaria a list of
establishments, with guarantees that it fully meets the
appropriate Community health requirements;

(5) a Community on-the-spot inspection has shown that the
hygiene standard of the establishment is sufficient and it
may therefore be entered on a first list of establishments
from which imports of meat products may be authorised;

(6) a provisional list of establishments producing meat
products can thus be drawn up in respect of Bulgaria;

(7) the measures provided for in this Decision are in
accordance with the opinion of the Standing Veterinary
Committee,

HAS ADOPTED THIS DECISION:

Article 1

The text of the Annex to this Decision is added to the Annex
to Decision 97/365/EEC.

Article 2

This Decision shall apply with effect from 15 December 1999.

Article 3

This Decision is addressed to the Member States.

Done at Brussels, 17 December 1999.

For the Commission
David BYRNE

Member of the Commission

(1) OJ L 243, 11.10.1995, p. 17.
(2) OJ L 289, 28.10.1998, p. 36.
(3) OJ L 89, 4.4.1997, p. 39.
(4) OJ L 89, 4.4.1997, p. 32.
(5) OJ L 154, 12.6.1997, p. 41.
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ANEXO � BILAG � ANHANG � PAQAQSGLA � ANNEX � ANNEXE � ALLEGATO � BIJLAGE � ANEXO �
LIITE � BILAGA

�País: BULGARIA � Land: BULGARIEN � Land: BULGARIEN � Vþqa: BOTKCAQIA � Country:
BULGARIA � Pays: BULGARIE � Paese: BULGARIA � Land: BULGARIJE � País: BULGÁRIA �

Maa: BULGARIA / Land: BULGARIEN

1 2 3 4 5

21 Mecom Ltd Silistra 6�
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COMMISSION DECISION

of 20 December 1999

amending Decision 1999/710/EC on drawing up provisional lists of third country establishments
from which the Member States authorise imports of minced meat and meat preparations

(notified under document number C(1999) 4685)

(Text with EEA relevance)

(2000/79/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Decision 95/408/EC of 22 June
1995 on the conditions for drawing up, for an interim period,
provisional lists of third country establishments from which
Member States are authorised to import certain products of
animal origin, fishery products or live bivalve molluscs (1), as
last amended by Decision 98/603/EC (2), and in particular
Article 2(1) thereof,

Whereas:

(1) a provisional list of establishments producing minced meat
and meat preparations has been drawn up by Commission
Decision 1999/710/EC (3);

(2) the Czech Republic and New Zealand have sent a list of
establishments producing minced meat and meat
preparations and for which the responsible authorities
certify that the establishments are in accordance with the
Community rules;

(3) provisional lists of establishments producing minced meat
and meat preparations can thus be drawn up for the
Czech Republic and New Zealand in accordance with the
procedure laid down in Decision 95/408/EC in respect of
certain countries;

(4) the measures provided for in this Decision are in
accordance with the opinion of the Standing Veterinary
Committee,

HAS ADOPTED THIS DECISION:

Article 1

The text of the Annex to this Decision is added to the Annex
to Decision 1999/710/EC.

Article 2

The Decision shall apply with effect from 15 December 1999.

Article 3

This Decision is addressed to the Member States.

Done at Brussels, 20 December 1999.

For the Commission
David BYRNE

Member of the Commission

(1) OJ L 243, 11.10.1995, p. 17.
(2) OJ L 289, 28.10.1998, p. 36.
(3) OJ L 281, 4.11.1999, p. 82.
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ANEXO � BILAG � ANHANG � PAQAQSGLA � ANNEX � ANNEXE � ALLEGATO � BIJLAGE � ANEXO �
LIITE � BILAGA

�País: REPUBLICA CHECA � Land: TJEKKISKE REPUBLIK � Land: TSCHECHISCHE REPUBLIK �
Vþqa: SREVIJG DGLOJQASA � Country: CZECH REPUBLIC � Pays: REPUBLIQUE TCHÈQUE �

Paese: REPUBBLICA CECA � Land: TSJECHISCHE REPUBLIEK � País: REPÚBLICA CHECA �
Maa: T�EKKI � Land: TJECKISKA REPUBLIKEN

1 2 3 4 5 6

CZ967 Kru5ta, a.s. Hodonin Hodonin MP 7

CZ932 Adex, a.s., Lom
u Tachova

Lom u Tachova Tachov MP 7

País: NUEVA ZELANDIA � Land: NEW ZEALAND � Land: NEUSEELAND � Vþqa: MEA FGKAMDIA �
Country: NEW ZEALAND � Pays: NOUVELLE-ZÉLANDE � Paese: NUOVA ZELANDA �

Land: NIEUW-ZEELAND � País: NOVA ZELÂNDIA � Maa: UUSI-SEELANTI � Land: NYA ZEELAND

1 2 3 4 5 6

ME9 Richmond Ltd Hawera MM 7

ME43 Riverlands
Eltham Ltd

Eltham MM, MP 7

ME50 Alliance Group
Ltd

Lorneville Invercargill MM 7

PH14 Richmond Ltd Hastings MM, MP 7

PH31 Advanced
Foods of New
Zealand Ltd

Waipukurau MM, MP 7

PH173 ANZCO Green
Island Ltd

Green Island Dunedin MM, MP 7

PH214 Garrett Inter-
national Meats
Ltd

Penrose Auckland MM, MP 7�
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COMMISSION DECISION

of 20 December 1999

amending Decision 1999/120/EC drawing up provisional lists of third country establishments
from which the Member States authorise imports of animal casings

(notified under document number C(1999) 4697)

(Text with EEA relevance)

(2000/80/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Decision 95/408/EC of 22 June
1995 on the conditions for drawing up, for an interim period,
provisional lists of third country establishments from which
Member States are authorised to import certain products of
animal origin, fishery products or live bivalve molluscs (1), as
last amended by Decision 98/603/EC (2), and in particular
Article 2(4) thereof,

Whereas:

(1) provisional lists of establishments in third countries
producing animal casings have been drawn up by
Commission Decision 1999/120/EC (3);

(2) Bangladesh, Mexico, Nicaragua and Panama have sent
their lists of establishments producing animal casings and
for which the responsible authorities certify that the
establishments are in accordance with the Community
rules;

(3) provisional lists of establishments producing animal
casings can thus be drawn up for Bangladesh, Mexico,
Nicaragua and Panama; whereas Decision 1999/120/EC
should therefore be amended accordingly;

(4) the measures provided for in this Decision are in
accordance with the opinion of the Standing Veterinary
Committee,

HAS ADOPTED THIS DECISION:

Article 1

1. In the title of Decision 1999/120/EC the words
�stomachs and bladders� are inserted at the end.

2. In Article 1, first and second paragraph after the word
�casings�, �stomachs and bladders� are inserted.

Article 2

The text of the Annex to this Decision is added to the Annex
to Decision 1999/120/EC.

Article 3

This Decision shall apply from 15 December 1999.

Article 4

This Decision is addressed to the Member States.

Done at Brussels, 20 December 1999.

For the Commission
David BYRNE

Member of the Commission

(1) OJ L 243, 11.10.1995, p. 17.
(2) OJ L 289, 28.10.1998, p. 36.
(3) OJ L 36, 10.2.1999, p. 21.
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ANEXO � BILAG � ANHANG � PAQAQSGLA � ANNEX � ANNEXE � ALLEGATO � BIJLAGE � ANEXO �
LIITE � BILAGA

�País: BANGLADESH � Land: BANGLADESH � Land: BANGLADESCH � Vþqa: LPACKAMSER �
Country: BANGLADESH � Pays: BANGLADESH � Paese: BANGLADESH � Land: BANGLADESH �

País: BANGLADECHE � Maa: BANGLADESH � Land: BANGLADESH

1 2 3 4 5

Central Traders Chittagong

País: MEXICO � Land: MEXICO � Land: MEXIKO � Vþqa: LENIJO � Country: MEXICO �
Pays: MEXIQUE � Paese: MESSICO � Land: MEXICO � País: MÉXICO � Maa: MEKSIKO �

Land: MEXIKO

1 2 3 4 5

46 DEWIED International
S.A. de CV

Piedras
Negras

Coahuila

País: NICARAGUA � Land: NICARAGUA � Land: NICARAGUA � Vþqa: MIJAQACOTA � Country:
NICARAGUA � Pays: NICARAGUA � Paese: NICARAGUA � Land: NICARAGUA � País: NICARÁGUA �

Maa: NICARAGUA � Land: NICARAGUA

1 2 3 4 5

10 DIPROCASA Rivas Rivas

País: PANAMA � Land: PANAMA � Land: PANAMA � Vþqa: PAMALAR � Country: PANAMA �
Pays: PANAMA � Paese: PANAMA � Land: PANAMA � País: PANAMÁ � Maa: PANAMA �

Land: PANAMA

1 2 3 4 5

148 AGRO INDUSTRIAS
DE SANTIAGO

Aguadulce Coclé�
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