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I

(Acts whose publication is obligatory)

DECISION No 2298/2000/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 28 September 2000

amending Council Decision 96/411/EC on improving Community agricultural statistics

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 285 thereof,

Having regard to the proposal from the Commission (1),

Acting in accordance with the procedure laid down in Article
251 of the Treaty (2),

Whereas:

(1) Council Decision 96/411/EC of 25 June 1996 on
improving Community agricultural statistics (3), is
designed to allow such statistics to respond more satis-
factorily to the information needs arising from the
reform of the common agricultural policy.

(2) The report by the Commission to the European Parlia-
ment and the Council on progress in implementing
Decision 96/411/EC makes a positive assessment of the
application of that Decision.

(3) The process of adapting national statistical systems to
the needs arising from the reform of the common agri-
cultural policy has not yet been completed.

(4) Both the internal development of the common agricul-
tural policy and the external context of enlargement to
the East, and the opening of the new round of multilat-
eral trade negotiations, call for improved identification
of statistical needs and, where appropriate, for measures
to complete the current regulatory framework laying
down the scope of the statistical information on the
common agricultural policy which Member States are
obliged to make available to the Commission.

(5) Council Decision 1999/126/EC of 22 December 1998
on the Community statistical programme 1998 to
2002 (4) recommends continuation of the actions to

improve existing agricultural statistics and to plan future
developments with a view to responding more satisfac-
torily to the needs of the common agricultural policy.

(6) The validity of Decision 96/411/EC needs to be
extended.

(7) Certain provisions of Decision 96/411/EC need to be
amended in the light of experience, so as, inter alia, to
simplify their implementation.

(8) This Decision lays down, for the entire duration of the
programme, a financial framework constituting the
primary reference, within the meaning of point 33 of
the Interinstitutional Agreement of 6 May 1999 between
the European Parliament, the Council and Commis-
sion (5), for the budgetary authority during the annual
budgetary procedure.

(9) The measures necessary for the implementation of
Decision 96/411/EC should be adopted in accordance
with Council Decision 1999/468/EC of 28 June 1999
laying down the procedures for the exercise of imple-
menting powers conferred on the Commission (6).

(10) Current feasibility studies should be continued to deter-
mine whether it is technically possible to establish a
database on aid paid by the EAGGF (Guarantee Section)
and what resources would be required to do so,

HAVE ADOPTED THIS DECISION:

Article 1

Decision 96/411/EC is hereby amended as follows:

1. Article 2(a) shall be replaced by the following:

‘(a) define the priority statistical fields, amongst those set
out in Annex II, which may be the subject of actions at
Member State level for the following year;’

(1) OJ C 307 E, 26.10.1999, p. 29.
(2) Opinion of the European Parliament of 17 December 1999 (not yet
published in the Official Journal), Council Common Position of 29
May 2000 (OJ C 240, 23.8.2000, p. 1) and Decision of the Euro-
pean Parliament of 5 September 2000.

(3) OJ L 162, 1.7.1996, p. 14. Decision as last amended by Commis-
sion Decision 98/514/EC (OJ L 230, 18.8.1998, p. 28). (5) OJ C 172, 18.6.1999, p. 1.

(4) OJ L 42, 16.2.1999, p. 1. (6) OJ L 184, 17.7.1999, p. 23.
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2. Article 3 shall be replaced by the following:

‘Article 3

Application time-frame and procedure

The process of adapting Community agricultural statistics
provided for in Article 1 shall be continued during the
period 2000 to 2002. It shall be coordinated by the
Commission through technical action plans as provided for
in Article 4. After this period, the European Parliament and
the Council may decide to extend the process in accordance
with the Commission proposals provided for in Article 11.’

3. Article 4(2) shall be deleted.

4. Article 5 shall be replaced by the following:

‘Article 5

Member State reports

The Member States shall submit to the Commission:

(a) by 31 May at the latest of each year, a communication
setting out their intention, if any, to participate in
priority actions for the following year, accompanied by
a summary of the plans for implementation and an
estimate of costs;

(b) following adoption by the Commission of the technical
action plan, a working plan for each action which
concerns them;

(c) after completion of each action, a brief report on imple-
mentation of the action in which they have participated.

The documents to be submitted pursuant to points (a), (b)
and (c) should cover the planned amendments to the meth-
odology of implementation, work to be carried out, difficul-
ties identified and proposals for overcoming them, the
national and Community resources to be mobilised and
proposals for improvements at Community level. Actions
for which Community financial support is required shall be
identified as such.

Following the procedure laid down in Article 10, the
Commission shall draw up simplified standard forms to
facilitate the presentation of the above information.’

5. Article 6 is hereby amended as follows:

(a) paragraph 3 shall be replaced by the following:

‘3. The contribution shall be paid to the Member
States in two instalments, the first of which, equivalent
to 30 % of the Community share of the cost of the
action, shall be paid as an advance, after notification to
and acceptance by the Commission of the working plan
for the action in question. The balance shall be paid
once the report on implementation of the action by the
Member States has been submitted to and approved by
the Commission. The Commission shall carry out any
on-the-spot checks it deems necessary in cooperation
with the competent authorities of the Member States.’

(b) The following paragraph shall be added:

‘4. The financial framework for the implementation
of this programme for the period 2000 to 2002 is
hereby set at EUR 3 million.

The annual appropriations shall be authorised by the
budgetary authority within the limits of the financial
perspective.’

6. Article 10 shall be replaced by the following:

‘Article 10

1. The Commission shall be assisted by the Standing
Committee on Agricultural Statistics, hereinafter referred to
as “the Committee”.

2. Where reference is made to this Article, Articles 4 and
7 of Decision 1999/468/EC shall apply, having regard to
the provisions of Article 8 thereof.

The period laid down in Article 4(3) of Decision 1999/
468/EC shall be set at three months.

3. The Committee shall adopt its rules of procedure.’

7. In Article 11, ‘1999’ shall be replaced by ‘2002’.

8. The following Article shall be inserted in the Decision:

‘Article 11a

Database of payments by the EAGGF (Guarantee
Section)
The Commission shall continue current feasibility studies to
determine the technical possibility of setting up a database
relating to the payments made by the EAGGF (Guarantee
Section) to include in particular, at the level of each benefi-
ciary, data on the level of aid received, the areas and the
number of animals concerned, and the most appropriate
computer system for processing such data.

At the latest on 31 December 2001, the Commission shall
submit a report to the European Parliament and to the
Council on the results of these feasibility studies, and on the
resources (technical, financial and human) which would be
required to implement the database and to process the data
statistically.’

Article 2

This Decision shall enter into force on the third day following
that of its publication in the Official Journal of the European
Communities.

Article 3

This Decision is addressed to the Member States.

Done at Brussels, 28 September 2000.

For the European Parliament

The President

N. FONTAINE

For the Council

The President

P. MOSCOVICI
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COMMISSION REGULATION (EC) No 2299/2000
of 17 October 2000

establishing the standard import values for determining the entry price of certain fruit and
vegetables

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 3223/94 of
21 December 1994 on detailed rules for the application of the
import arrangements for fruit and vegetables (1), as last
amended by Regulation (EC) No 1498/98 (2), and in particular
Article 4(1) thereof,

Whereas:

(1) Regulation (EC) No 3223/94 lays down, pursuant to the
outcome of the Uruguay Round multilateral trade nego-
tiations, the criteria whereby the Commission fixes the
standard values for imports from third countries, in
respect of the products and periods stipulated in the
Annex thereto.

(2) In compliance with the above criteria, the standard
import values must be fixed at the levels set out in the
Annex to this Regulation,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 4 of Regula-
tion (EC) No 3223/94 shall be fixed as indicated in the Annex
hereto.

Article 2

This Regulation shall enter into force on 18 October 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 October 2000.

For the Commission

Franz FISCHLER

Member of the Commission

(1) OJ L 337, 24.12.1994, p. 66.
(2) OJ L 198, 15.7.1998, p. 4.
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ANNEX

to the Commission Regulation of 17 October 2000 establishing the standard import values for determining the
entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Third country
code (1)

Standard import
value

0702 00 00 052 107,2
999 107,2

0707 00 05 052 86,5
628 139,3
999 112,9

0709 90 70 052 85,8
999 85,8

0805 30 10 052 69,4
388 56,7
524 62,5
528 57,2
999 61,5

0806 10 10 052 94,9
064 75,2
400 241,3
632 40,4
999 113,0

0808 10 20, 0808 10 50, 0808 10 90 039 84,3
388 55,5
400 59,0
800 148,6
999 86,8

0808 20 50 052 86,6
064 55,9
999 71,3

(1) Country nomenclature as fixed by Commission Regulation (EC) No 2543/1999 (OJ L 307, 2.12.1999, p. 46). Code ‘999’ stands for ‘of
other origin’.
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COMMISSION REGULATION (EC) No 2300/2000
of 17 October 2000

laying down to what extent applications for issue of export licences submitted during October
2000 for beef products which may benefit from special import treatment in a third country may be

accepted

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 1445/95 of
26 June 1995 on rules of application for import and export
licences in the beef sector and repealing Regulation (EEC) No
2377/80 (1), as last amended by Regulation (EC) No 1659/
2000 (2), and in particular Article 12(8) thereof,

Whereas:

(1) Regulation (EC) No 1445/95 lays down, in Article 12,
detailed rules for export licence applications for the
products referred to in Article 1 of Commission Regula-
tion (EEC) No 2973/79 (3), as last amended by Regula-
tion (EEC) No 3434/87 (4).

(2) Regulation (EEC) No 2973/79 fixed the quantities of
meat which might be exported on special terms for the

fourth quarter of 2000. No applications were submitted
for export licences for beef,

HAS ADOPTED THIS REGULATION:

Article 1

No applications for export licences were lodged for the beef
referred to in Regulation (EEC) No 2973/79 for the fourth
quarter of 2000.

Article 2

Applications for licences in respect of the meat referred to in
Article 1 may be lodged in accordance with Article 12 of
Regulation (EC) No 1445/95 during the first 10 days of the
first quarter of 2001 the total quantity available being 1 250 t.

Article 3

This Regulation shall enter into force on 18 October 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 October 2000.

For the Commission

Franz FISCHLER

Member of the Commission

(1) OJ L 143, 27.6.1995, p. 35.
(2) OJ L 192, 28.7.2000, p. 19.
(3) OJ L 336, 29.12.1979, p. 44.
(4) OJ L 327, 18.11.1987, p. 7.
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COMMISSION REGULATION (EC) No 2301/2000
of 17 October 2000

determining, for the 2000 marketing year, the estimated loss of income and the estimated level of
the premium payable per ewe and per female goat and fixing the second advance payment for this

premium

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 2467/98 of 3
November 1998 on the common organisation of the market in
sheepmeat and goatmeat (1), as amended by Regulation (EC) No
1669/2000 (2), and in particular Article 5(6) thereof,

Having regard to Council Regulation (EEC) No 1601/92 of 15
June 1992 concerning specific measures for the Canary Islands
with regard to certain agricultural products (3), as last amended
by Regulation (EC) No 1257/1999 (4), and in particular Article
13 thereof,

Whereas:

(1) Article 5(1) and (5) of Regulation (EC) No 2467/98
provides for the grant of a premium to compensate for
any loss of income sustained by producers of sheepmeat
and, in certain areas, of goatmeat. Those areas are
defined in Annex I to Regulation (EC) No 2467/98 and
in Article 1 of Commission Regulation (EC) No 2738/
1999 of 21 December 1999 determining the mountain
areas in which the premium for goatmeat producers is
granted (5).

(2) Pursuant to Article 5(6) of Regulation (EC) No 2467/98
and to enable an advance payment to be made to sheep-
meat and goatmeat producers, the foreseeable loss of
income should be estimated in the light of the foresee-
able trend in market prices.

(3) Pursuant to Article 5(2) of Regulation (EC) No 2467/98,
the amount of the premium per ewe for producers of
heavy lambs is obtained by multiplying the loss of
income referred to in the second subparagraph of para-
graph 1 of that Article by a coefficient expressing the
annual average production of heavy lamb meat per ewe
producing these lambs expressed per 100 kilograms of
carcass weight. The coefficient for 2000 has not yet
been fixed in view of the lack of full Community statis-
tics. Pending the fixing of that coefficient, a provisional
coefficient should be used. Article 5(3) of that Regula-
tion fixes the coefficient for producers of light lambs at
80 % of the coefficient for producers of heavy lambs.
Article 5(5) of that Regulation also fixes the amount per
female for producers of the caprine species at 80 % of
the premium per ewe for producers of heavy lambs.

(4) Pursuant to Article 13 of Regulation (EC) No 2467/98,
the premium must be reduced by the impact on the
basic price of the coefficient provided for in paragraph 2
of that Article. That coefficient is fixed by Article 13(4)
at 7 %.

(5) In accordance with Article 5(6) of Regulation (EC) No
2467/98, the half-yearly advance payment is fixed at
30 % of the expected premium. In accordance with
Article 5(3) of Commission Regulation (EEC) No 2700/
93 (6), as last amended by Regulation (EC) No 1410/
1999 (7), the advance payment is to be paid only if it is
equal to or greater than EUR 1.

(6) Regulation (EEC) No 1601/92 provides for the applica-
tion of specific measures relating to agricultural produc-
tion in the Canary Islands. Those measures entail the
grant of a supplement to the ewe premium to producers
of light lambs and she-goats on the same conditions as
those governing the grant of the premium referred to in
Article 5 of Regulation (EC) No 2467/98. Those condi-
tions provide that Spain is authorised to pay an advance
on the said supplementary premium.

(7) For budgetary reasons, the second advance to the
premium may not be paid before 16 October 2000.

(8) The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for Sheep and Goats,

HAS ADOPTED THIS REGULATION:

Article 1

The difference, which is hereby estimated between the basic
price, reduced by the impact of the coefficient laid down in
Article 13(2) of Regulation (EC) No 2467/98, and the foresee-
able market price for 2000, is EUR 112,785 per 100 kilo-
grams.

Article 2

1. The estimated amount of the premium payable per ewe is
as follows:

— producers of heavy lambs: EUR 17,696,

— producers of light lambs: EUR 14,157.(1) OJ L 312, 20.11.1998, p. 1.
(2) OJ L 193, 29.7.2000, p. 8.
(3) OJ L 173, 27.6.1992, p. 13.
(4) OJ L 160, 26.6.1999, p. 80. (6) OJ L 245, 1.10.1993, p. 99.
(5) OJ L 328, 22.12.1999, p. 59. (7) OJ L 164, 30.6.1999, p. 53.
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2. Pursuant to Article 5(6) of Regulation (EC) No 2467/98,
the second advance that the Member States are authorised to
pay to producers shall be as follows:

— producers of heavy lambs: EUR 5,309 per ewe,
— producers of light lambs: EUR 4,247 per ewe.

Article 3

1. The estimated amount of the premium payable per
female of the caprine species in the areas designated in Annex I
to Regulation (EC) No 2467/98 and in Article 1 of Regulation
(EC) No 2738/1999 is EUR 14,157.

2. Pursuant to Article 5(6) of Regulation (EC) No 2467/98,
the second advance which the Member States are authorised to
pay to goat meat producers located in the areas designated in
paragraph 1 shall be EUR 4,247 per female of the caprine
species.

Article 4

Pursuant to Article 13(3) of Regulation (EEC) No 1601/92, the
second advance on the supplementary premium for the 2000
marketing year for producers of light lambs and she-goats in
the Canary Islands shall be as follows:

— EUR 1,062 per ewe in the case of producers referred to in
Article 5(3) of Regulation (EC) No 2467/98,

— EUR 1,062 per she-goat in the case of producers referred
to in Article 5(5) of Regulation (EC) No 2467/98.

Article 5

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the European
Communities.

It shall apply from 16 October 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 October 2000.

For the Commission

Franz FISCHLER

Member of the Commission
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COMMISSION REGULATION (EC) No 2302/2000
of 17 October 2000

setting export refunds on products processed from fruit and vegetables other than those granted
for added sugar

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 2201/96 of 28
October 1996 on the common organisation of the market in
products processed from fruit and vegetables (1), as last
amended by Regulation (EC) No 2701/1999 (2), and in partic-
ular Article 16(3),

Whereas:

(1) Commission Regulation (EC) No 1429/95 (3), as last
amended by Regulation (EC) No 1007/97 (4), sets imple-
menting rules for export refunds on products processed
from fruit and vegetables.

(2) Article 16(1) of Regulation (EC) No 2201/96 states that,
to the extent necessary to permit exports in economic-
ally significant quantities of the products referred to in
Article 1(1)(a) of that Regulation, on the basis of prices
for those products in international trade, the difference
between those prices and prices in the Community may
be covered by export refunds; Article 18(4) of Regula-
tion (EC) No 2201/96 provides that, if the refund on
sugar incorporated into the products listed in Article
1(1) is insufficient to allow export of the products, the
refund fixed in accordance with Article 17 is to be
applicable to those products.

(3) Article 17(2) of Regulation (EC) No 2201/96 states that
refunds must be fixed with regard to the existing situa-
tion and outlook for prices for products processed from
fruit and vegetables on the Community market and
supply availability, on the one hand, and prices in inter-
national trade on the other hand. Account must also be
taken of the costs indicated at (b) in that paragraph and
of the economic aspect of the envisaged exports.

(4) Refunds are, pursuant to Article 16(1) of Regulation (EC)
No 2201/96, to be set with due regard to the limits

resulting from agreements concluded in accordance with
Article 300 of the Treaty.

(5) Article 17(3) of Regulation (EC) No 2201/96 states that
prices on the Community market are to be determined
taking account of those most favourable from the expor-
tation standpoint; whereas international trade prices are
to be determined account taken of the prices indicated
in the second subparagraph of that paragraph.

(6) The international trade situation or the special require-
ments of certain markets may make it necessary to vary
the refund on a given product depending on the destina-
tion of that product.

(7) Economically significant exports can be made at the
present time of provisionally preserved cherries, peeled
tomatoes, preserved cherries, prepared hazelnuts and
some orange juices.

(8) Application of the rules mentioned above to the present
and forecast market situation, in particular to prices of
products processed from fruit and vegetables in the
Community and in international trade, leads to the
refund rates set in the Annex hereto.

(9) Pursuant to Article 16(2) of Regulation (EC) No 2201/
96, the most efficient possible use should be made of
the resources available without creating discrimination
between traders. Therefore, care should be taken not to
disturb the trade flows previously induced by the refund
arrangements.

(10) Commission Regulation (EEC) No 3846/87 (5), as last
amended by Regulation (EC) No 2765/1999 (6), estab-
lishes an agricultural product nomenclature for export
refunds.

(11) Commission Regulation (EC) No 1291/2000 (7) lays
down common detailed rules for the application of the
system of import and export licences and advance fixing
certificates for agricultural products.

(1) OJ L 297, 21.11.1996, p. 29.
(2) OJ L 327, 21.12.1999, p. 5. (5) OJ L 366, 24.12.1987, p. 1.
(3) OJ L 141, 24.6.1995, p. 28. (6) OJ L 338, 30.12.1999, p. 1.
(4) OJ L 145, 5.6.1997, p. 16. (7) OJ L 152, 24.6.2000, p. 1.
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(12) The measures provided for in this Regulation are in accordance with the opinion of the Management
Committee for Products Processed from Fruit and Vegetables,

HAS ADOPTED THIS REGULATION:

Article 1

1. The export refund rates in the processed fruit and vegetables sector shall be those fixed in the Annex
hereto.

2. Quantities for which licences are issued in the context of food aid, as referred to in Article 16 of
Regulation (EC) No 1291/2000 shall not count against the eligible quantities referred to in the first
paragraph.

Article 2

This Regulation shall enter into force on 24 October 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 October 2000.

For the Commission

Franz FISCHLER

Member of the Commission



EN Official Journal of the European Communities 18.10.2000L 263/10

ANNEX

Product

Licence issuing period:
November 2000 to February 2001

(The full definitions of the eligible products
are given in the ‘processed fruit and vegetables’

sector of Commission
Product code Destination

code (1)
Period for submission of applications:

from 24 October 2000 to 23 February 2001

Regulation (EEC) No 3846/87, as amended)
Refund rate
(EUR/t net)

Quantities provided
(in t)

Provisionally preserved cherries 0812 10 00 9100 F06 50 2 853

Peeled tomatoes 2002 10 10 9100 F10 45 42 477

Preserved cherries 2006 00 31 9000
2006 00 99 9100

F06 153 293

Prepared hazelnuts 2008 19 19 9100
2008 19 99 9100

A00 59 344

Orange juice With a sugar content of not
less than 10° Brix, but less
than 22° Brix

2009 11 99 9110
2009 19 99 9110

A00 5 300

With a sugar content of not
less than 55° Brix

2009 11 99 9150
2009 19 99 9150

A00 29 301

(1) The destination codes are defined as follows:
A00: All destinations,
F06: All destinations except the countries of North America,
F10: All other destinations except the United States of America, Slovakia, Latvia and Bulgaria.
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COMMISSION REGULATION (EC) No 2303/2000
of 17 October 2000

on the issue of system B export licences in the fruit and vegetables sector

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 2190/96 of
14 November 1996 on detailed rules for implementing Council
Regulation (EC) No 2200/96 as regards export refunds on fruit
and vegetables (1), as last amended by Regulation (EC) No
298/2000 (2), and in particular Article 5(5) thereof,

Whereas:

(1) Commission Regulation (EC) No 1877/2000 (3) fixes the
indicative quantities for system B export licences other
than those sought in the context of food aid.

(2) In the light of the information available to the Commis-
sion today, there is a risk that the indicative quantities
laid down for the current export period for hazelnuts in
shell will shortly be exceeded. This overrun will preju-

dice the proper working of the export refund scheme in
the fruit and vegetables sector.

(3) To avoid this situation, applications for system B
licences for hazelnuts in shell exported after 17 October
2000 should be rejected until the end of the current
export period,

HAS ADOPTED THIS REGULATION:

Article 1

Applications for system B export licences for hazelnuts in shell
submitted pursuant to Article 1 of Regulation (EC) No 1877/
2000, export declarations for which are accepted after 17
October 2000 and before 16 November 2000, are hereby
rejected.

Article 2

This Regulation shall enter into force on 18 October 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 October 2000.

For the Commission

Franz FISCHLER

Member of the Commission

(1) OJ L 292, 15.11.1996, p. 12.
(2) OJ L 34, 9.2.2000, p. 16.
(3) OJ L 225, 5.9.2000, p. 10.
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COMMISSION REGULATION (EC) No 2304/2000
of 17 October 2000

amending representative prices and additional duties for the import of certain products in the
sugar sector

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 2038/1999 of 13
September 1999 on the common organisation of the markets
in the sugar sector (1), as amended by Commission Regulation
(EC) No 1527/2000 (2),

Having regard to Commission Regulation (EC) No 1423/95 of
23 June 1995 laying down detailed implementing rules for the
import of products in the sugar sector other than molasses (3),
as last amended by Regulation (EC) No 624/98 (4), and in
particular the second subparagraph of Article 1(2), and Article
3(1) thereof,

Whereas:

(1) The amounts of the representative prices and additional
duties applicable to the import of white sugar, raw sugar
and certain syrups are fixed by Commission Regulation

(EC) No 1411/2000 (5), as last amended by Regulation
(EC) No 2288/2000 (6).

(2) It follows from applying the general and detailed fixing
rules contained in Regulation (EC) No 1423/95 to the
information known to the Commission that the repres-
entative prices and additional duties at present in force
should be altered to the amounts set out in the Annex
hereto,

HAS ADOPTED THIS REGULATION:

Article 1

The representative prices and additional duties on imports of
the products referred to in Article 1 of Regulation (EC) No
1423/95 shall be as set out in the Annex hereto.

Article 2

This Regulation shall enter into force on 18 October 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 October 2000.

For the Commission

Franz FISCHLER

Member of the Commission

(1) OJ L 252, 25.9.1999, p. 1.
(2) OJ L 175, 14.7.2000, p. 59.
(3) OJ L 141, 24.6.1995, p. 16. (5) OJ L 161, 1.7.2000, p. 22.
(4) OJ L 85, 20.3.1998, p. 5. (6) OJ L 260, 14.10.2000, p. 32.



EN Official Journal of the European Communities18.10.2000 L 263/13

ANNEX

to the Commission Regulation of 17 October 2000 amending representative prices and the amounts of
additional duties applicable to imports of white sugar, raw sugar and products covered by CN code 1702 90 99

(EUR)

CN code
Amount of representative
prices per 100 kg net of
product concerned

Amount of additional duty
per 100 kg net

of product concerned

1701 11 10 (1) 33,07 1,37
1701 11 90 (1) 33,07 5,00
1701 12 10 (1) 33,07 1,23
1701 12 90 (1) 33,07 4,69
1701 91 00 (2) 29,60 10,43
1701 99 10 (2) 29,60 5,91
1701 99 90 (2) 29,60 5,91
1702 90 99 (3) 0,30 0,35

(1) For the standard quality as defined in Article 1 of amended Council Regulation (EEC) No 431/68 (OJ L 89, 10.4.1968, p. 3).

(2) For the standard quality as defined in Article 1 of Council Regulation (EEC) No 793/72 (OJ L 94, 21.4.1972, p. 1).

(3) By 1 % sucrose content.



EN Official Journal of the European Communities 18.10.2000L 263/14

COMMISSION REGULATION (EC) No 2305/2000
of 17 October 2000

amending the import duties in the cereals sector

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1766/92 of 30
June 1992 on the common organisation of the market in
cereals (1), as last amended by Regulation (EC) No 1666/
2000 (2),

Having regard to Commission Regulation (EC) No 1249/96 of
28 June 1996 laying down detailed rules for the application of
Council Regulation (EEC) No 1766/92 as regards import duties
in the cereals sector (3), as last amended by Regulation (EC) No
2235/2000 (4), and in particular Article 2(1) thereof,

Whereas:

(1) The import duties in the cereals sector are fixed by
Commission Regulation (EC) No 2289/2000 (5).

(2) Article 2(1) of Regulation (EC) No 1249/96 provides
that if during the period of application, the average
import duty calculated differs by EUR 5 per tonne from
the duty fixed, a corresponding adjustment is to be
made. Such a difference has arisen. It is therefore neces-
sary to adjust the import duties fixed in Regulation (EC)
No 2289/2000,

HAS ADOPTED THIS REGULATION:

Article 1

Annexes I and II to Regulation (EC) No 2289/2000 are hereby
replaced by Annexes I and II to this Regulation.

Article 2

This Regulation shall enter into force on 18 October 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 October 2000.

For the Commission

Franz FISCHLER

Member of the Commission

(1) OJ L 181, 1.7.1992, p. 21.
(2) OJ L 193, 29.7.2000, p. 1.
(3) OJ L 161, 29.6.1996, p. 125.
(4) OJ L 256, 10.10.2000, p. 13.
(5) OJ L 260, 14.10.2000, p. 34.
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ANNEX I

Import duties for the products covered by Article 10(2) of Regulation (EEC) No 1766/92

CN code Description

Import duty by land inland
waterway or sea from Mediterra-
nean, the Black Sea or Baltic Sea

ports (EUR/tonne)

Import duty by air or by sea from
other ports (2)
(EUR/tonne)

1001 10 00 Durum wheat high quality 0,00 0,00

medium quality (1) 0,00 0,00

1001 90 91 Common wheat seed 0,00 0,00

1001 90 99 Common high quality wheat other than for sowing (3) 0,00 0,00

medium quality 3,81 0,00

low quality 38,01 28,01

1002 00 00 Rye 39,95 29,95

1003 00 10 Barley, seed 39,95 29,95

1003 00 90 Barley, other (3) 39,95 29,95

1005 10 90 Maize seed other than hybrid 63,21 53,21

1005 90 00 Maize other than seed (3) 63,21 53,21

1007 00 90 Grain sorghum other than hybrids for sowing 39,95 29,95

(1) In the case of durum wheat not meeting the minimum quality requirements for durum wheat of medium quality, referred to in Annex I to Regulation (EC) No 1249/96,
the duty applicable is that fixed for low-quality common wheat.

(2) For goods arriving in the Community via the Atlantic Ocean or via the Suez Canal (Article 2(4) of Regulation (EC) No 1249/96), the importer may benefit from a reduction
in the duty of:
— EUR 3 per tonne, where the port of unloading is on the Mediterranean Sea, or
— EUR 2 per tonne, where the port of unloading is in Ireland, the United Kingdom, Denmark, Sweden, Finland or the Atlantic Coasts of the Iberian Peninsula.

(3) The importer may benefit from a flat-rate reduction of EUR 14 or 8 per tonne, where the conditions laid down in Article 2(5) of Regulation (EC) No 1249/96 are met.
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ANNEX II

Factors for calculating duties

(period from 13 October 2000 to 16 October 2000)

1. Averages over the two-week period preceding the day of fixing:

Exchange quotations Minneapolis Kansas-City Chicago Chicago Minneapolis Minneapolis Minneapolis

Product (% proteins at 12 % humidity) HRS2. 14 % HRW2. 11,5 % SRW2 YC3 HAD2 Medium
quality (*)

US barley 2

Quotation (EUR/t) 137,74 138,09 113,44 91,48 189,11 (**) 179,11 (**) 110,31 (**)

Gulf premium (EUR/t) — 17,69 9,12 5,88 — — —

Great Lakes premium (EUR/t) 25,17 — — — — — —

(*) A discount of 10 EUR/t (Article 4(1) of Regulation (EC) No 1249/96).
(**) Fob Great Lakes.

2. Freight/cost: Gulf of Mexico — Rotterdam: 21,30 EUR/t; Great Lakes — Rotterdam: 30,63 EUR/t.

3. Subsidy within the meaning of the third paragraph of Article 4(2) of Regulation (EC) No 1249/96: 0,00 EUR/t (HRW2)
0,00 EUR/t (SRW2).
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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION
of 13 June 2000

on the aid scheme implemented by Ireland to promote the transport of Irish livestock by sea to
continental Europe

(notified under document number C(2000) 1659)

(Only the English text is authentic)

(2000/625/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of Article
88(2) thereof,

Having called on interested parties to submit their comments
pursuant to the provision cited above (1),

Whereas:

I

PROCEDURE

(1) By letter of 18 September 1997, registered on 29
September 1997, addressed to the Director-General of
Agriculture, the Irish authorities notified the Commis-
sion pursuant to Article 88(3) of the EC Treaty of their
intention to grand IEP 1 000 000 in order to provide
direct sea access to markets on the European continent
for producers of livestock in Ireland. The case was regis-
tered as aid N 633/97.

(2) On 1 October 1997, a meeting took place between Irish
officials and the Commission.

(3) Supplementary information has been sent by letter of 1
October 1997, registered on 6 October 1997, by letter
of 9 October 1997 and by letter of 18 December 1997.
A letter from Mr Walsh, the Irish Minister for Agricul-
ture, addressed to Commissioner Fischler, was received
on 28 January 1998.

(4) By letter dated 10 February 1998, the Irish authorities
were informed by the Commission that the case had
been re-registered as non-notified aid under NN 1/98 as
the first instalment of the aid had already been
disbursed.

(5) By letter dated 25 February 1998, the Commission
informed Ireland of its decision to initiate the procedure
laid down by Article 88(2) of the Treaty in respect of the
measure.

(6) The Commission decision to initiate the procedure was
published in the Official Journal of the European Communi-
ties (2). The Commission invited interested parties to
submit their comments.

(7) The Commission has received comments from interested
parties. It forwarded them to Ireland which was given
the opportunity to react. Its comments were received by
letter dated 21 July 1998. By fax of 14 April 2000, the
Irish authorities submitted further observations in
connection with the possible recovery of aid.

II

DESCRIPTION OF THE MEASURE

(8) Ireland granted IEP 1 000 000 to a shipping company
to ensure that Irish livestock could be exported by sea to
continental Europe during the 1997 to 1998 winter

(1) OJ C 142, 7.5.1998, p. 8. (2) See footnote 1.
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season by roll-on roll-off transport which is suitable for
the delivery of small lots of animals to individual
fatteners on the continent. The lorries charged with
livestock enter (‘roll-on’) the ship without having to be
unloaded and at arrival ‘roll-off’ to supply different desti-
nations.

(9) Before October 1997, two companies provided a regular
direct sea-transport service for roll-on roll-off freight
between Ireland and France. Pandoro Limited, a
subsidiary of the P & O group, provided a year round
freight service. Irish Ferries provided a summer-only
service, and for commercial reasons discontinued its
service each year between the end of September and the
beginning of April.

(10) On 24 June 1997, P & O informed the Irish authorities
by letter that Pandoro would permanently discontinue
the carriage of all livestock (except for animals for
breeding) on the ferry service they operate between
Ireland and France after 31 July 1997. It was explained
that this decision was consequent on pressure from the
animal welfare lobby, and concerns about the impact of
livestock transport operations on the perception of the
P & O group as a whole. Concern was also expressed
about the lack of proper enforcement of animal welfare
regulations on the continent. As a result of this decision
by P & O, no regular commercial service would be avail-
able for the direct transport of Irish livestock exports to
France between 27 September 1997 and 1 April 1998.

(11) On 1 August 1997, the Irish High Court dismissed an
application for an injunction by Irish exporters against
Pandoro's decision. Thus, the Irish exporters of livestock
faced a situation of being cut off from their traditional
access route to Continental Europe.

(12) In these circumstances, the Irish Government decided to
offer State aid in order to support a direct sea transport
link between Ireland (Cork) and France (Cherbourg) for
the transport of livestock. According to the Irish author-
ities, there was no viable alternative to this measure,
since Irish Ferries was unable to continue its services
during the winter season, and alternative routes for
exports via the UK ‘landbridge’ route were closed for
legal reasons in the case of bovine livestock because of
the restrictions imposed on the export of live animals
from the UK in the wake of the BSE crisis, or were
unavailable for practical reasons. Moreover, the altern-
ative of substituting exports of carcases in place of live-
stock was considered unacceptable for economic
reasons.

(13) On 18 December 1997, the Irish Supreme Court
reversed the decision of the Irish High Court and granted
an order restraining Pandoro from refusing to carry
certain types of livestock on any of its services between
Ireland and continental Europe. However, this decision

did not affect the payment of the aid for the establish-
ment of the service provided by Gaelic Ferries.

(14) As to the actual form of the aid the following descrip-
tion was provided by the Irish authorities. A vessel (the
MV Purbeck) was chartered from shipping brokers in
London for a period of seven months and an option was
obtained for a further charter of six months. According
to the Irish authorities, the vessel chosen was the only
one available suitable for the transport of livestock and
there was a danger of it being chartered by another
party. In support of this contention, the Irish authorities
supplied copies of correspondence from London ship-
brokers indicating that in early October 1997 there were
three potential alternative charterers of the vessel.

(15) Prior to the granting of the aid, the Irish authorities
invited selected companies to indicate the amount of aid
they would need to start up a transport service between
Ireland and France. Dundalk was the company selected
to organise the new service. Dundalk set up a subsidiary
called Gaelic Ferries to operate the service. Gaelic Ferries
was to be responsible for all relations with the brokers
and the owners of the vessel. Should the service prove
successful, it was envisaged that Dundalk would buy the
vessel in order to provide a continuous service.

(16) As far as operating costs were concerned, the projected
figures provided by the successful applicant for the
seven-month period October 1997 to April 1998 made
provision for operating costs of IEP 3 030 000
(including charter costs). The aid represented the
projected shortfall between expenditure and revenue
during the period concerned.

(17) Gaelic Ferries had an initial capital of IEP 100 000 to
cover the operating costs of the service (fuel, port
charges, wages, etc.) which was provided in equal shares
by Dundalk, the Irish road hauliers of livestock, through
their trade association, and the Port of Cork, from which
the service operated.

(18) IEP 450 000 of the aid was paid to Gaelic Ferries on 24
October 1997, and a further tranche of IEP 250 000
was paid in mid-December 1997. Two further instal-
ments — leading to the total amount of IEP 1 000 000
— were paid in mid-February (IEP 200 000) and late
April 1998 (IEP 100 000). The aid was ‘front-loaded’ to
take account of the heavy start-up costs of the service.
The Irish authorities confirmed that Gaelic Ferries would
charge shipper rates ‘which are in line with what would
be charged under “normal market conditions”’ and that
‘there is no subsidisation of livestock exports’ (letter of
18 December 1997). The charges would be monitored
by the Irish authorities to confirm that they reflect the
going market rates.
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(19) Should the service cease prematurely, no further aid
would be paid after the cessation of the service. The
charter conditions required a 90-day penalty payment if
the charter were terminated prematurely. This payment
was guaranteed by the Port of Cork. There was no
provision for repayment of the aid if the service proved
successful.

(20) Gaelic Ferries would have a de facto monopoly of live-
stock transport on the route until Irish Ferries resumed
operations in spring 1998. It would compete with
Pandoro for other freight. In the event that the service
was operating at full capacity, the operator would be
required to give priority to livestock transport, within
the limit of the number of places available.

(21) The ship had a total capacity of 54 units. However, due
to animal welfare legislation, only 10 units, on the upper
deck, could be used for the transport of animals. The
remaining 44 units on the lower deck lacked proper
ventilation, and could only be used for the transport of
other freight. According to the Irish authorities, the
maritime rates charged by the new ferry service would
be in line with what would be charged under normal
market conditions.

(22) The service began operating on 14 October 1997 on the
basis of the legal commitment of the Irish authorities to
grant support amounting to IEP 1 000 000 to be paid
in instalments. The service was discontinued in April
1998, and no additional aid was granted for the mainte-
nance of the service beyond the period originally envis-
aged.

(23) In the decision to initiate the procedure, the Commis-
sion expressed its doubts concerning the compatibility
of the measure at issue with the common market,
considering that the measure might constitute State aid
incompatible with the common market as it appeared to
fulfil the conditions of Article 87(1) of the Treaty
without qualifying for any of the derogations provided
for in paragraphs 2 and 3 of that Article.

(24) The Commission underlined the need to look further
into two aspects of the measure possibly involving the
grant of State aid. First, the professed objective of the
measure was to secure Irish livestock exports jeopardised
by the withdrawal of a carrier from this service. It
appeared that there were grounds for considering that
the aid might distort competition by favouring certain
undertakings and that it affects trade between Member
States in so far as it enables Irish exporters of livestock
to sell their products in continental Europe at lower
prices than would be possible if they had to meet the
full economic cost of shipping the livestock. Further-
more, in so far as the measure constituted aid, it did not

appear to meet any of the conditions for exemption
under Article 87(2) or Article 87(3).

(25) Secondly, although the aid was presented by the Irish
authorities as an aid to agriculture, the fact that it was
being paid to a shipping company raised the question of
whether the measure should alternatively or additionally
be considered as an aid to maritime transport within the
meaning of the relevant guidelines.

III

COMMENTS FROM INTERESTED PARTIES

(26) The Commission has received comments from Compas-
sion in World Farming (CIWF) by letter of 29 May
1998. CIWF essentially supports the arguments which
led the Commission to initiate the procedure in respect
of the measure. They have added that on account of an
injunction against Pandoro, that carrier had resumed
carrying live animals from Ireland for further fattening
on the continent in January 1998. Also, Irish Ferries
resumed services on the route in May and are willing to
carry all classes of live farm animals. Irish Ferries, in fact,
operate two services, one between Rosslare and Cher-
bourg and one between Rosslare and Roscoff.

(27) According to CIWF, there was no risk of the situation
evolving into a serious disturbance of the Irish economy
as a whole as the Irish exporters could convert their
trade (or a proportion of it) from live to meat exports.
Already around 90 % in value of Irish exports are in
meat form.

(28) CIWF points out that as Pandoro resumed carrying live
animals in January 1998, the aid which was to be paid
to Gaelic Ferries was not necessary to enable traders to
export live animals to the continent.

IV

COMMENTS FROM IRELAND

(29) In its letter of 24 April 1998, Ireland challenges the
arguments that led the Commission to open the proce-
dure under Article 88(2) in respect of the measure.

(30) According to a first argument, given the importance of
continental Europe as an export outlet for Irish livestock
production, Ireland is entitled to step in and provide a
means of export where no others exist.

(31) The Irish authorities emphasise the heavy dependence
on exports in the Irish livestock sector. 90 % of produc-
tion needs to be exported either in live or carcase form.
Statistics are provided to show that in 1994 and 1995
live exports to the European continent accounted for
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5 % to 6 % of total cattle disposals. Furthermore, the
maintenance of a separate trade for live animals also
plays a significant part in sustaining prices for Irish
farmers as it ensures that Irish meat factories cannot
enjoy a monopoly position as regards the disposal of
Irish animals. In this context, the Irish authorities claim
there is a positive correlation between the level of live
trade and prices for young cattle.

(32) The BSE crisis in 1996 reduced farm incomes in general
(for instance by 4,5 % in nominal terms in 1997) and
had especially severe consequences for beef farmers. As
many of the traditional third-country markets for live
cattle closed, the only other substantial export market
available was continental Europe. Disruption of access to
that market would have a disproportionately destabi-
lising impact on Ireland's market as, in particular for the
beef sector, Ireland produces 10 times its internal
consumption. Against that background it was impossible
for the Irish Government to countenance a further
income loss, especially for beef farmers. Furthermore,
according to the Irish authorities, had the State not
intervened, economic activity in general would have
been disrupted as farm bodies and those engaged in the
live export trade would have demonstrated and
protested.

(33) The Irish authorities address the doubts expressed by the
Commission in its decision to open the procedure under
three headings:

— did the measure distort competition,

— did the measure fulfil the conditions for a subsidy of
a Public Service Obligation as set out in the
Community guidelines on State aid for maritime
transport (3),

— alternatively, did the aid fulfil the conditions for
exemption under Article 93(2) and (3) of the Treaty
(now Article 87(2) and (3)).

(34) As regards the effects of the measure on competition,
the Irish authorities begin by pointing out that by virtue
of Article 36 of the Treaty, the competition rules apply
to agriculture only to the extent determined by the
Council. The State aid rules of the Treaty apply to trade
in beef, veal, pigmeat and sheepmeat by virtue of the
regulations establishing the relevant common organ-
isations of the market. The application of Articles 87, 88
and 89 of the Treaty must therefore take account of the
objectives of the common agricultural policy which are

set out in Article 33 of the Treaty. These include
ensuring a fair standard of living for the agricultural
community, stabilising markets, assuring the availability
of supplies and ensuring that supplies reach consumers
at reasonable prices. Account must also be taken of the
particular nature of agricultural activity, resulting in part
from natural and structural disparities between the
various agricultural regions. This approach was
confirmed by the judgment of the Court of Justice of the
European Communities in Case C-122/94 Commission v
Council (4). Ireland was therefore entitled, if not required,
to provide a means for the export of livestock to Europe.

(35) The Irish authorities contest the Commission's assertion
that an increase in the freight rates paid for the transport
of livestock to Europe would have caused an alternative
shipper to enter the market. First, they point out that
Pandoro's decision to cease transporting livestock was
not a normal commercial decision. It resulted from the
protests of animal rights activists and from concern of
the effects of other aspects of Pandoro's activities. Since
no other carrier had the capacity to carry livestock on
the route in winter, a completely new market entrant
would be required. However, this would be a very high-
risk venture, since Pandoro could at any time decide to
resume the carriage of livestock. Furthermore, any new
market entrant would be subject to the same constraints,
resulting from animal welfare legislation, which limit the
number of lorries carrying livestock on any crossing to
about 20 % of actual capacity. In order to ensure a
profitable service, a new market entrant would have to
compete with Pandoro for dry freight road haulage, in
which the P & O Group, including Pandoro, has a very
strong if not dominant position. Had Pandoro with-
drawn from the route entirely, normal market forces
might have made it possible for a competitor to enter
the market. However, as it only selectively withdrew part
of its capacity, this was not possible.

(36) The Irish authorities consider that viewed in this light,
the payment of IEP 1 000 000 did not insulate trade
conditions from the impact of market development. Any
new entrant on the market would be obliged to charge
competitive rates for the vast bulk of the freight it
carried without the possibility of taking into account the
costs of starting up the business. Prior to the entry of
Gaelic Ferries onto the market, Pandoro enjoyed a
seasonal monopoly for ‘RoRo’ transport of livestock

(3) OJ C 205, 5.7.1997, p. 5. (4) [1996] ECR I-881.
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between Ireland and continental Europe. Pandoro's
decision to withdraw from that market effectively
blockaded that trade. In order to ensure its continuance,
in compliance with the common organisations of the
market, and the aims of the common agricultural policy,
the Irish Government was entitled to encourage another
enterprise to enter the market, even though the bulk of
that entrant's business would be the carriage of dry
freight in direct competition with Pandoro. Market
forces ensured that the new entrant charged competitive
rates for dry freight. The Irish Government regulated the
prices charged for the transport of livestock to ensure
that the new entrant did not abuse its de facto
monopoly.

(37) As regards the applicability of a rule governing the
concept of a public service within the meaning of the
guidelines on State aid in maritime transport, according
to the Irish authorities, the route has to be considered to
be thinly served within the meaning of the guidelines
because there was no other service for the export of live
animals from Ireland. The fact that the dry freight
service could not be described as thinly served is not
relevant, since a well-served dry freight route without
any capacity for the carnage of livestock is of no benefit
in terms of the free movement of animals.

(38) According to the Irish authorities, while there was no
full public tender launched because of the urgency of the
affair, a comprehensive and transparent selection proce-
dure was implemented. Expressions of interest were
received from a number of companies. On 17
September 1997, the Irish authorities had issued specific
invitations to those interested to submit detailed busi-
ness plans by 24 September 1997. Maximum sailings
per week and in total were specified. Plans were required
to clearly demonstrate the viability of any service
proposed.

(39) Five business plans were received. These plans were
independently assessed by the Nautical Enterprise
Centre, based at Cork Regional Technical College. Two
plans were assessed as unrealistic and one as insufficient
in detail. A range of additional questions suggested by
the assessor was put to the two remaining applicants.
Additional issues explored included company structure
and financing, marketing strategy, specific number of
trips per week, berth availability and cattle facilities. The
ship proposed, the MV Purbeck in both cases, had also
to be inspected to ensure that regulatory obligations

would be met and to fix a maximum capacity for live-
stock.

(40) The final decision on the successful applicant was only
taken after detailed assessment of the additional infor-
mation had been received.

(41) As part of the process, all requirements concerning the
level and frequency of the service provided and the
capacity and standards to be met were clearly specified.
Payment levels were to be determined independently of
the Irish authorities but would be monitored to confirm
that they were in line with the rates normally applicable
for the livestock transport service to ensure that there
would be no hidden subsidy to producers. In the event,
the rates charged by Gaelic Ferries for livestock exports
have been exactly in line with the rates which had
hitherto been charged by Pandoro and by Irish Ferries.
Thus, there has not been any overcompensation on
livestock exports nor, since the rates charged were not
higher than the other operators rates, does the question
of cross-subsidisation of other services arise.

(42) The provisional Gaelic Ferries trading profit and loss
account for the period October to April shows a sales
income of IEP 1,3 million with total expenditure,
including overheads, of IEP 2,3 million. The deficit
incurred in providing the service has been approximately
equivalent to the grant given. Thus, the Irish authorities
consider that the aid meets the requirement laid down in
the guidelines that the aid should reimburse the extra
costs incurred by the operator as a result of providing
the service, and should be directly related to the calcu-
lated deficit incurred in providing the service.

(43) With regard to the other applicants (excepting the two
‘finalists’), in one case the vessel was not immediately
suitable, for animal welfare reasons, in that it lacked
stabilisers. The second application was based on the
purchase of a vessel by the Irish Government. The third
sought a subsidy of a multiple of the figure contem-
plated by the Irish authorities. In any event, in the three
cases where the business plans submitted were deemed
unrealistic/inadequate by the independent evaluator,
detailed examination of the ferries proposed did not
arise.

(44) In this case the grant given was restricted to a period of
just six months, well within the normal period of five
years allowed by the guidelines, and was structured to be
exceptional, temporary and digressive.



EN Official Journal of the European Communities 18.10.2000L 263/22

(45) On the other hand, the Irish authorities contend that the
measure meets the conditions for exemption under
Article 87(2) or (3) of the Treaty. As regards the applica-
tion of Article 87(2)(b), Ireland claims that the Commis-
sion is wrong to express doubts as to the applicability of
this exemption. The measure has to be considered as
intended to make good damages caused by an excep-
tional occurrence. It is not reasonable to assume that aid
qualifying for this provision must await the occurrence
of the damage. It should be read to also include protec-
tive measures. However, in any event, the payments
were made after the exceptional event occurred, i.e., the
impossibility of exporting livestock from Ireland to
continental Europe.

(46) The Irish authorities point out that the concept of
‘exceptional circumstances’ as mentioned in Article 87(2)
of the Treaty has been referred to in the opinion of
Advocate-General Cosmas in Case C-122/94, Commission
v Council. It covers facts or situations which may relate
to one sector in particular or to the economy in general,
but which assessed in each case in a reasonable manner
in the context of a specific Member State and a specific
agricultural sector, show that there has been a change on
such a scale, as compared with what was previously
considered normal, or at least not extraordinary, that it
has become clear that the situations previously obtaining
have changed, that new situations have arisen and that
protective measures are needed for which there is no
provision in the existing rules governing the sector in
question. The question whether in any Member State
there is in a sector of production a state of crisis which
cannot be dealt with by the existing machinery of the
regulations governing that sector constitutes the essen-
tial factor for assessing whether or not there are excep-
tional occurrences as required by Article 87(2).

(47) The Irish authorities appear to accept the comment of
the Commission that it must be careful not to shift
normal entrepreneurial risks into the area of Article
87(2)(b) of the Treaty. However, they cannot emphasise
strongly enough that the circumstances prevailing on the
Irish beef market in the autumn of 1997 as a result of
Pandoro's refusal to carry livestock went far beyond
normal entrepreneurial risks and amounted to excep-

tional circumstances. Moreover, Pandoro's withdrawal
cannot be seen as a normal economic event but was a
reaction to protests of animal rights activists in the
United Kingdom. In the Irish authorities' submission, the
exceptional nature of the situation was reinforced by the
fact that Pandoro withdrew its service selectively making
it economically impossible for a new entrant to raise its
rates in the dry freight sector unless it risked operating
at solely 20 % of its capacity which would be wholly
unprofitable. A new entrant has to compete on the
sea-route with an existing supplier of a year-round
service and a second supplier of a seasonal service for
the transport of dry freight. The reference to ‘historic
rates’ in the Commission's initiation of the procedure is
thus not relevant to the argument.

(48) The Irish authorities contend furthermore that the with-
drawal of Pandoro from livestock transport constituted
an abuse of a dominant position within the meaning of
Article 82 of the Treaty. In accordance with the judg-
ment of the Court of Justice of the European Communi-
ties in Case C-265/95, Commission v France (5), the Irish
authorities argue that a Member State has an obligation
to prevent breaches of Community law by individuals.
The Irish Government was therefore obliged to intervene
to ensure that the action of Pandoro did not in fact
jeopardise the free movement of agricultural products
and thus undermine the objectives of the common agri-
cultural policy.

(49) To this, Ireland adds that Commission Decision 96/
239/EC of 27 March 1996 on emergency measures to
protect against bovine spongiform encephalopathy (6)
prohibited the dispatch from the United Kingdom of live
bovine animals, thereby closing the landbridge route
from Ireland to the continent, via the United Kingdom,
to Irish cattle. The closure of this route prevented any
alternative means of transporting livestock to the conti-
nent from being found.

(50) In reply to the comments from CIWF, the Irish authori-
ties, in their letter of 27 July 1998, maintain the point of
view set out in their previous comments. They empha-
sise that although it only constitutes a limited percentage
of disposals of animals, live animal exports are of crucial
importance for the beef sector. They insist that Ireland
complies with all requirements laid down in Community
animal welfare legislation. Finally, they add that the fact
that Pandoro resumed services in January 1998
following the injunction granted by the Irish Supreme
Court should not be taken into consideration in the
assessment of decisions taken in the light of the circum-
stances prevailing in the Autumn of 1997.

(5) [1997] ECR I/6959.
(6) OJ L 78, 20.3.1996, p. 47.
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(51) In reply to requests from the Commission dated 5
March 1999 and 15 June 1999, the Irish authorities, by
letter of 2 July 1999, a corrected version of which was
transmitted on 14 July 1999, have provided a report on
developments in the transport of livestock from Ireland
to continental Europe since January 1998. Following the
end of the financial support provided to Gaelic Ferries in
March 1998, the service ran into financial difficulty. An
attempt at restructuring the service, without further
State aid, proved unsuccessful, and the service was
discontinued in May 1998. Under Court injunction,
Pandoro has continued to carry live cattle, excluding
calves, and in addition Irish ferries were approved to
carry cattle on their new vessel, the MV Normandy in
May 1998, and carried livestock throughout the 1998 to
1999 peak season. A number of designated cattle vessels
have also been approved to carry exports. Irish live
animal exports to continental Europe on ‘RoRo’ trans-
port and dedicated vessels reached record levels in 1998,
amounting to 136 000 cattle. Furthermore, the Irish
authorities have provided information to confirm that
the rates charged by Gaelic Ferries were broadly similar
to those charged by Pandoro.

V

ASSESSMENT

(52) In order for a national measure to fall within the scope
of the prohibition on State aid contained in Article
87(1), four conditions must be fulfilled: the measure
must involve aid being granted from State resources;
that aid must favour certain undertakings or the produc-
tion of certain goods; it must distort or threaten to
distort competition and it must affect trade between
Member States. The Commission finds that all four
conditions are met, whether the effects of the measure
are considered on the agricultural sector or on the mari-
time transport sector.

The presence of State aid within the meaning of the
Treaty

(53) It results from the statements of the Irish authorities that
the purpose of the measure was to provide an alternative
means to transport exports of Irish livestock directly to
continental Europe following the unilateral decision of
Pandoro to cease carrying livestock on its services. The

Commission is therefore of the opinion that the primary
beneficiaries of the measure are intended to be Irish
livestock exporters.

(54) At the time, production and trade in beef were covered
by Council Regulation (EEC) No 805/68 of 27 June
1968 on the common organisation of the market in
beef and veal (7). Article 24 of this Regulation stipulates
that save as otherwise provided for in the Regulation,
Articles 87, 88 and 89 of the Treaty apply to the
products covered by it. Analogous provisions are laid
down by Article 21 of Council Regulation (EEC) No
2759/75 on the common organisation of the market in
pigmeat (8), as last amended by Regulation (EC) No
3290/94 (9) and Article 22 of Council Regulation (EC)
No 2467/98 of 3 November 1998 on the common
organisation of the market in sheepmeat and goat-
meat (10). The measure is therefore covered by the rules
laid down in Articles 87, 88 and 89 of the Treaty,
subject to any contrary provisions in the regulations
governing the common organisations of the market.

(55) It is not disputed that the Irish Government has made
available IEP 1 million to subsidise the operation of the
Gaelic Ferries service. This money clearly constitutes
State resources.

(56) The aid was granted to a single undertaking, Gaelic
Ferries, and could be considered to favour that under-
taking. However, it is apparent from the comments
submitted by the Irish authorities that the objective of
the aid was to benefit the livestock sector by providing a
means of transporting livestock from Ireland to conti-
nental Europe. The Irish authorities have explained that
the amount of aid was calculated by reference to the
difference between the estimated cost of providing the
service and the estimated income, and this is confirmed
in their written comments following the opening of the
procedure. Thus, the position of Gaelic Ferries appears
to be that of a service provider rather than the benefi-
ciary of the aid. The primary beneficiaries of the aid are
those undertakings operating in the Irish livestock
sector, including producers, hauliers and traders. In any
event, however, having regard to the comments
submitted by the Irish authorities, it appears clear that
the measure favoured, and was intended to favour live-
stock production in Ireland.

(57) The Irish authorities argue that the producers did not
derive any benefit from the measure, as they continued
to pay similar, if not identical shipping charges to those
charged before. The Irish Government intervened to
regulate these charges to ensure that, on the one hand,
Gaelic Ferries did not obtain any unfair advantage from
its de facto monopoly and, on the other hand, to avoid

(7) OJ L 148, 28.6.1968, p. 24.
(8) OJ L 282, 1.11.1975, p. 1.
(9) OJ L 349, 31.12.1994, p. 105.
(10) OJ L 312, 20.11.1998, p. 1.
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any unfair advantage to producers. The Commission
cannot accept this argument. It is clear that as a result of
changes in circumstances, the cost of transporting live-
stock from Ireland to continental Europe increased.
Without the financial intervention of the Irish Govern-
ment that increase in cost would have amounted to
IEP 1 million for the sector for the 1997 to 1998
winter season. The sector concerned would therefore
have had to meet these costs, either through a reduced
level of profitability or by charging higher prices to its
customers.

(58) The Commission therefore concludes that the measure
did favour certain undertakings or the production of
certain goods within the meaning of Article 87(1).

(59) In its judgment of 17 September 1980 in Case C-730/79
Philip Morris v Commision (11), the Court of Justice of the
European Communities has indicated that strengthening
the economic position of an undertaking by means of a
State aid normally indicates a distortion of competition
in relation to competing undertakings.

(60) In the present case, the State intervention has shielded
the economic position of the Irish livestock exporters
from the negative consequences which would have
otherwise ensued. The Irish producers of livestock are in
competition with producers of livestock throughout the
Community. Surplus livestock markets have, in the case
of cattle, been further affected by the outbreak of the
BSE crisis which in its turn has made conditions of
competition even more difficult and delicate. Therefore,
there is no doubt that the intervention of the State has
insulated the transport conditions for Irish livestock
exporters from the effects of Pandoro's decision, thereby
artificially forestalling any advantages that producers
elsewhere could have derived from such a situation.

(61) A measure affects trade between Member States if it
makes imports from Member States more difficult or if it
makes exports from one Member State to other Member
States easier. The crucial factor is that as a result of the
measure, trade within the Community evolves differently
or is likely to evolve differently. The notion of ‘affecting
trade’ therefore also encompasses measures which
protect trading conditions from the impact of changes in

the market and thereby artificially conserve the status
quo.

(62) Ireland produces annually a total of 569 000 tonnes of
beef meat. The overall Community production of beef
meat is 7,89 million tonnes. The intra-Community trade
in the beef sector amounts to 2,17 million tonnes (12). In
this context, it should be observed that the avowed
objective of the Irish authorities in introducing the
measure was to permit the maintenance of Irish live-
stock exports to continental Europe. In their written
observations, the Irish authorities emphasise the impor-
tance of this trade for the livestock sector. They also
indicate that exports of live cattle to continental Europe
using ‘RoRo’ transport reached record levels in 1998,
amounting to 136 000 head. The Commission therefore
concludes that the measure does affect trade between
Member States.

Consideration of the measure's effects on the mari-
time transport sector

(63) In its decision to open the procedure, the Commission
considered it necessary to examine whether the measure
might fall within the scope of the Community guidelines
on State aid to maritime transport (13). In its comments
reported at recitals 37 to 44, Ireland considers that the
measure can be accepted as a subsidy for a public service
obligation.

(64) In the preceding recitals, the Commission considered the
measure to be one in favour of the Irish livestock sector,
and considered Gaelic Ferries to be the provider of a
service rather than the recipient of the aid. However, it
could also be considered to be a measure in support of
maritime transport of which Gaelic Ferries could be
considered as the beneficiary. Nonetheless, the Commis-
sion considers that the measure cannot be authorised by
virtue of the guidelines on State aid to maritime trans-
port.

(65) In accordance with the relevant passage of the
Community guidelines, a public service obligation (PSO)
is ‘any obligation imposed on a carrier to ensure the
provision of a service satisfying fixed standards of
continuity, regularity, capacity and pricing, which stan-
dards the carrier would not assume if it were solely
considering its economic interest’. PSOs may be imposed
for scheduled services to ports serving peripheral regions
of the Community or thinly served routes considered
vital for the economic development of that region, in
cases where the operation of market forces would not
ensure a sufficient service level.

(12) Commission's Report of the agricultural situation in the European
Union: 1998.

(11) [1980] ECR, p. 2671, paragraphs 11 and 12. (13) OJ C 205, 5.7.1997, p. 5.
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(66) According to Commission practice and to the case-law
of the Court (14), when assessing contracts relating to
PSOs, the reimbursement of operating losses incurred as
a direct result of fulfilling certain PSOs constitutes
compatible State aid provided that:

— the schemes are transparent and allow for the devel-
opment of competition, in particular by using tender
procedures,

— adequate publicity is given to the call for tender and
all relevant requirements relating to the PSO are
specified in a clear and transparent manner, thereby
giving all carriers with the right of access to the
route the opportunity to bid,

— except in exceptional and duly justified cases, the
contract is awarded to the bidder requiring the
lowest subsidy to operate the route.

(67) The Commission considers that the Irish measure does
not meet the conditions necessary to be considered as a
PSO.

(68) First, the concept of a PSO is limited to ports serving
peripheral regions, or thinly served routes considered
vital for the economic development of a region. Neither
of these conditions is fulfilled. The Port of Cork cannot
be considered to serve a peripheral region and the mari-
time routes between Ireland and continental Europe
cannot be considered to be thinly served. The Irish
authorities accept this as regards normal freight, but
consider that the route was thinly served as regards the
transport of livestock, since there was no other carrier
for such cargo. However, the Commission does not
accept that it is appropriate to assess whether or not a
route is thinly served by reference to a single category of
cargo, but to all types of cargo and passengers. More-
over, even if this were the case, it is still necessary to
show that the route may be considered to be vital to the
economic development of the region concerned.
Notwithstanding the arguments advanced by the Irish
authorities about the importance of livestock exports,
the Commission does not accept that the export of 30
lorry-loads of livestock a week (assuming three sailings

per week) can be considered as vital to the economic
development of the regions served by the Port of Cork.

Furthermore, the Commission cannot accept that the
financing of a system to allow Irish livestock exporters
to maintain their current export levels into the continent
constitutes a service of general interest in the meaning of
Article 86(2) of the Treaty according to the relevant
Commission communication (15). Besides the fact that
the measure does not benefit all economic activities of
the region nor the general public, the Commission
considers that companies producing and marketing
products referred to in Annex I to the Treaty covered by
a common market organisation cannot be considered
undertakings entrusted with the operation of services of
general economic interest within the meaning of Article
86(2) of the Treaty. The functioning of the common
market for beef meat (as well as other products subject
to common market organisations) is incompatible with
State intervention in the market through companies not
acting according to the private investor principle (see,
for instance, C 51/98 (EPAC and Silopor) (16) and C
28/98 (Centrale del Latte di Roma (17))).

(69) Even if the maintenance of a regular scheduled service
for livestock exports could be considered to constitute a
PSO, it is clear that the Irish authorities have not
respected the requirements laid down in the guidelines
to accept that the aid measure is compatible with the
common market. In particular, no public tender proce-
dure was followed and the relevant requirements relating
to the PSO were not defined in a transparent manner. In
fact, the possibility to participate in the tender process
was by invitation only, and the service obligations,
rather than being defined in advance, were a matter of
negotiation between the Irish authorities and the poten-
tial shippers.

(70) In the light of these considerations, the Commission
concludes that the requirements which allow it to
consider that an operating subsidy for a PSO is compat-
ible aid are not met. Therefore, the guidelines require
that any aid must be assessed in accordance with the
general State aid rules.

Beneficiary/beneficiaries of the aid

(71) As a general rule, the Commission considers the benefi-
ciary of a State aid to be the undertaking(s) directly in
receipt of State resources. In this case, that undertaking
is Gaelic Ferries. However in certain cases, notably where

(15) OJ C 281, 26.9.1996, p. 3.
(16) OJ C 363, 25.11.1998, p. 4.

(14) Case T-106/95 FFSA, [1997] ECR II-229. (17) OJ C 206, 2.7.1998, p. 6.
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the direct recipient is granted the aid on condition that it
provides an advantage (in the form of finance, services,
premises, etc.) to another clearly defined group of under-
takings, the Commission may consider the beneficiary/
beneficiaries) to be the undertakings in this group.

(72) In the present case, and while the intentions of a
Member State in formulating an aid measure are gener-
ally less important in its assessment than its effects, it
can be noted that the explicit objective of the aid was to
benefit the livestock sector. Without the transport
service, it would have to meet the supplementary costs
incurred by additional fattening, slaughtering the
animals and processing the meat inside Ireland. This
measure has thus shielded the economic position of the
Irish livestock sector from the negative consequences
which would have otherwise ensued.

Although other undertakings were also able to make use
of Gaelic Ferries' services, the Commission considers that
this was merely an incidental consequence of the choice
of vessel used to provide the service. Following
Pandoro's withdrawal from the livestock transport
market, there was no practicable way to transport Irish
livestock to the continent. Gaelic Ferries was set up to
provide a service, executed it during the established
period at uneconomic terms, discontinued the service in
April 1998 and entered subsequently into a liquidation
procedure. It should furthermore be noted that, within
the adjudication procedure, applicants had to submit
detailed business plans specifying the level and
frequency of the service, capacity and standards to be
met. Within the framework of this business plan, the
operators were supposed to charge normal market rates
for livestock and other freight. The subsidy of
IEP 1 000 000 was then solely relating to the covering
of the operating costs of the service between October
1997 and April 1998.

(73) In their comments reported in recital 41, the Irish
authorities claim that the possibility of cross-subsidisa-
tion can be excluded because the rates charged by Gaelic
Ferries for livestock corresponded to the historic rates
charged by Pandoro. It should be noted that, due to the
technical specifications of the vessel and animal welfare
rules, only 20 % of the cargo could be covered by live
animals. The remaining 80 % of the cargo would be
other freight. However, the Commission took account of
the fact that the aid was calculated by the difference

between the operating costs (including start-up) and
revenues assuming that Gaelic Ferries would in fact ship
other freight at normal market rates. Furthermore, the
Irish authorities have monitored the tariffs charged for
livestock and for other freight during and after the
operation of the service, namely during the liquidation
procedure of Gaelic Ferries. Consequently, the Commis-
sion considered that the subsidy of IEP 1 000 000 was
largely transferred to the Irish livestock sector.

In the very specific circumstances of this case, therefore,
the Commission has taken the view that the beneficiaries
of the measure should be regarded as being the Irish
livestock operators.

Compatibility of the aid to the Irish livestock sector
with the Treaty

(74) The prohibition on State aid laid down in Article 87(1)
of the Treaty is not unconditional. Exceptions are
provided for in Article 87(2) and (3) of the Treaty. In the
interest of the functioning of the common market and
having regard to Article 3(g) of the Treaty, these excep-
tions must be interpreted restrictively.

(75) Ireland argues that the application of Articles 87, 88 and
89 of the Treaty is subject to the objectives of the
common agricultural policy. Since the measure was
intended by the Irish authorities to further the objectives
of the common agricultural policy, it is compatible with
the common market.

(76) The Commission cannot accept this argument.
According to Article 36 of the Treaty, the provisions
relating to rules of competition apply to production of
and trade in agricultural products only to the extent
determined by the Council within the framework of
Article 37(2) and (3) and in accordance with the proce-
dure laid down therein, account being taken of the
objectives of the common agricultural policy set out in
Article 33.

(77) In Article 24 of Regulation (EEC) No 805/68, the
Council, having taken into account the objectives of the
common agricultural policy, determined that save as
otherwise provided for in the Regulation, Articles 87, 88
and 89 shall apply to the production and trade of beef.
The same holds true for sheepmeat and pigmeat (18). In
the absence of any contrary provisions in the relevant
regulations, by virtue of Article 88 of the Treaty, the
Commission therefore has exclusive competence, subject
to review by the Court of Justice, to determine whether
an aid measure is compatible with the Treaty, having
regard to the provisions of Article 87(2) and (3). To
permit a Member State, acting unilaterally, to determine
what national aid measures might be considered neces-
sary to attain the objectives of the common agricultural
policy would fatally weaken both the application of the
common agricultural policy and the control of State aid
within the Community.

(18) See recital 54.
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(78) The Commission does not consider that the judgment of
the Court in Case C-122/94 Commission v Council (19)
assists the Irish argument. That case arose from a dispute
between the Commission and the Council regarding the
application of the third subparagraph of Article 88(2) of
the Treaty. By way of derogation from the principle of
exclusive competence stated in the previous paragraph,
this provision allows the Council, acting unanimously,
to decide that aid which a Member State intends to grant
or is granting shall be considered compatible with the
common market in derogation from the provisions of
Article 87, if such a decision is justified by exceptional
circumstances. The fact that the Council, in deciding
whether or not a decision can be justified by exceptional
circumstances, is entitled to take account of the objec-
tives of the common agricultural policy can in no way
be used to support an argument that a Member State is
entitled to take unilateral action in contravention of the
Treaty rules.

(79) In fact, if Ireland considered that a derogation from the
provisions of Article 87 were justified by exceptional
circumstances, it should have made an application to the
Council.

(80) Furthermore, Ireland has not suggested that there are
any contrary provisions in the regulations governing the
common organisations of the market concerned which
might be cited as a legal basis for the measure, nor has
the Commission been able to find any such provision of
its own initiative.

(81) It follows that the compatibility of this aid with the
common market is to be assessed exclusively by refer-
ence to the provisions of Article 87 of the Treaty and
any relevant provisions of the regulations governing the
common organisations of the market concerned.

(82) Ireland did not rely on the derogations in Article
87(2)(a) and (c) of the Treaty and there is no reason to
consider the present measure as qualifying for these
derogations (aid of a social character granted to indi-
vidual consumers or aid to compensate for the effects of
the division of Germany). The same holds true as far as
aids to compensate damage inflicted by natural disasters
are concerned. However, in its comments, Ireland has
suggested that the measure can be considered as aid to
make good the damage caused by exceptional occur-
rences and thereby fall within the scope of the exception
laid down in Article 87(2)(b) of the Treaty.

(83) The Treaty does not define what constitutes an excep-
tional occurrence within the meaning of Article 87(2)(b),
nor is any definition to be found in secondary
Community legislation or in the judgments of the Court
of Justice. Furthermore, the Commission does not
consider the comments of Advocate-General Cosmas

referred to by the Irish authorities at recital 46 to be
relevant to the present case. Those comments concerned
the interpretation of the third subparagraph of Article
88(2) of the Treaty, according to which the Council
may, acting unanimously, in derogation from Article 87,
find an aid to be compatible with the common market if
this is justified by exceptional circumstances. Since
Article 88(2) allows the Council to derogate from the
whole of Article 87, the meaning of the expression
‘exceptional circumstances’ in Article 88(2) must inevit-
ably be wider than the meaning of ‘exceptional occur-
rences’ in Article 87(2)(b).

According to point 11.2 of the Community guidelines
for State aid in the agriculture sector (20), the Commis-
sion has consistently held that the notions of ‘natural
disaster’ and ‘exceptional occurrence’ contained in
Article 87(2)(b) must be interpreted restrictively because
they constitute exceptions from the general principle of
the incompatibility of State aid with the common
market laid down by Article 87(1) of the Treaty.

(84) In its decision to initiate the procedure, the Commission
doubted whether the decision of an economic operator
to discontinue providing a service could fall within the
scope of Article 87(2)(b). According to Ireland, however,
Pandoro's decision was exceptional as it was not based
on normal commercial considerations but was due to
pressure from animal welfare lobbies. The Commission
does not accept this argument. The distinction which
Ireland makes between so-called normal commercial
considerations and the supposedly non-commercial
motives underlying Pandoro's decision appears artificial.
It is clear from the supporting documents that the
carriage of livestock represented only a limited part of
Pandoro's business. That activity was deeply unpopular
with a certain sector of the public, notably those
concerned with animal welfare issues. For P & O, the
parent company of Pandoro, facing the alternatives as to
whether to continue its livestock service or not, the
possible negative effects of loss of goodwill resulting
from the continued transport of livestock appears to
have constituted a tangible factor in a cost-benefit
analysis. P & O appears to have considered these effects
to outweigh the economic gains of continuing the
service for livestock.

(85) Moreover, it does not appear that Pandoro's decision
was taken rapidly, or without prior consultation of those
concerned. Already in August 1994, the P & O group
announced that, for animal welfare reasons, it would
stop transporting livestock other than for breeding
purposes on its vessels. This decision was implemented
by the P & O Group as a whole. After Pandoro had
recommenced transporting livestock for fattening and

(19) See recital 34. (20) OJ C 28, 1.2.2000, p. 2.
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breeding from 30 July 1996 onwards, it decided to
discontinue the service for the export of livestock for
fattening with effect from 1 December 1996 because of
animal welfare problems on the continent. Following
protests from farming groups it agreed, in March 1997,
to recommence the transport of livestock for fattening
purposes. Protests by animal rights activists and
attempts to block Pandoro's vessels generated negative
publicity. This was further evidenced by demonstrations
and questions at the annual meeting of P & O in London
in May 1997 and these events in turn led to Pandoro's
decision in June 1997. Subsequently, by letter of 24 June
1997, Pandoro advised the Irish Minister for Agriculture
that it had decided that all shipments of livestock for
fattening and slaughter would cease on the 31 July
1997. Given that Irish Ferries regularly stop their
seasonal service at the end of September, that meant that
the full impact of Pandoro's decision was delayed by
three months until October 1997. This timescale was
more than enough to enable alternative charter arrange-
ments to be put in place, through the establishment of
Gaelic Ferries.

(86) Thus, on the basis of the information available to it, it
appears to the Commission that Pandoro's decision to
discontinue the transport of livestock for fattening must
be considered to constitute a normal commercial
decision of an economic operator. Furthermore, the
documents made available to the Commission in
connection with this case, and in particular the affidavits
sworn in connection with national court proceedings,
show that similar decisions to discontinue livestock
transport were reached by other economic operators
offering RoRo freight transport services between the
British Isles, and between the British Isles and conti-
nental Europe.

(87) Nor can the Commission accept the argument of the
Irish authorities that the selective nature of Pandoro's
withdrawal from the market, from the transport of live-
stock alone, contributed to the existence of an excep-
tional occurrence. This is simply the logical consequence
of the commercial decision taken by Pandoro.

(88) The Irish authorities also refer to the effects of Decision
96/239/EC adopted as a result of the BSE crisis, which
prohibits the dispatch from the United Kingdom of live
bovine animals, thereby closing the landbridge route
from Ireland to the continent via the United Kingdom to
Irish cattle.

(89) Whilst the Commission has previously accepted that the
incidence of BSE in the United Kingdom constituted an
exceptional occurrence within the meaning of Article
87(2)(b), which justified the payment of aid to farmers
in that country, it does not consider that this is relevant
for the present case. Indeed, as the Irish authorities
themselves point out in their letter of 1 October 1997,
the most common route for Irish livestock exports to
the Continent was by direct ferry services from Ireland
to France. Thus it appears that the causal event which
induced the economic damage the Irish authorities set
out to forestall is in principle to be found in Pandoro's
decision. The Commission is therefore of the opinion
that the line of causality between the event and the
actual damage is insufficient.

(90) Moreover, although from the legal point of view the
United Kingdom landbridge route remains open for non-
bovine livestock, in practical terms this route no longer
appears to be an option due to the refusal of ferry
companies providing roll-on roll-off ferry services across
the English channel to carry livestock. Given the absence
of a direct route for the transport of livestock between
Ireland and continental Europe, exports of livestock
would in any case have come to a halt.

(91) In those circumstances, the Commission considers it
likely that the Irish authorities would have wished to
maintain direct ferry services for livestock from Ireland
to the Continent, even if the United Kingdom landbridge
route had not been closed to bovine livestock by
Decision 96/239/EC.

(92) In its decision to initiate the procedure, the Commission
indicated that the aid in question is of preventive char-
acter and therefore cannot be seen to make good the
damage caused by exceptional occurrences. In reply, the
Irish authorities have contended that such an inter-
pretation is unduly restrictive. On that basis, aid to
purchase sandbags to staunch an anticipated flood does
not come within Article 87(2)(b) but aid to pay for
cleaning up afterwards would be covered. The wording
of the Treaty is nonetheless unambiguous, and appears
to result from the implicit assumption that an excep-
tional occurrence is something which is, by its nature,
unforeseeable. Aid paid in advance to prevent losses
from an adverse event may qualify for exemption from
the prohibition on State aid by virtue of other provisions
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of Article 87, but not by virtue of the derogation
contained in Article 87(2)(b). In any case, however, in
view of the conclusion that Pandoro's withdrawal from
the transport of livestock did not amount to an excep-
tional occurrence, it is not necessary to consider this
aspect further.

(93) The Irish authorities contend that Pandoro's refusal to
carry livestock amounts to an abuse of a dominant
position within the meaning of Article 82 of the Treaty.
This factor is cited to support the exceptional nature of
the occurrence and to show that the present measure is
justified, possibly even necessary, in accordance with the
judgment of the Court of Justice of the European
Communities in Case C-265/95 Commission v France. The
Commission does not accept these arguments.

(94) The Commission is expressly reserving its position in
this Decision as to whether the conduct of Pandoro
infringed Article 82 of the Treaty. However, even if it
were shown that the conduct of Pandoro in refusing to
carry livestock did infringe Article 82, this would not of
itself be relevant for the purpose of determining whether
that behaviour constitutes an exceptional occurrence
within the meaning of Article 87(2)(b).

(95) Furthermore, the possible abuse of a dominant position
by Pandoro could not be used to support action by a
Member State which was itself contrary to the Treaty.
The judgment of the Court to which the Irish authorities
refer emphasises the duty of Member States to intervene
to put an end to behaviour by natural or legal persons
which results in an infringement of Community law.
However, it does not in any way imply the acceptance of
unlawful behaviour by the Member States themselves.

(96) In any case, the Commission doubts that the Article 82
aspects of the matter were a factor in the decision of the
Irish authorities to grant this aid. There is no informa-
tion in the file to suggest that the Irish authorities
considered the institution of legal proceedings in the
Irish Courts to bring about an end to the alleged abuse
of a dominant position by Pandoro, nor is the Commis-
sion aware that any such proceedings were in fact
brought by the Irish authorities themselves. In fact the
possibility of an abuse of a dominant position by
Pandoro was first mentioned by the Irish authorities

only after the judgment of the Irish Supreme Court of
18 December 1997, in an action brought by private
parties, which granted an injunction requiring Pandoro
to resume live animal exports, several months after the
decision to grant the aid had in fact been taken.

(97) For all the reasons set out above, the Commission
considers that the measure does not fall within the scope
of the derogation provided for in Article 87(2)(b) of the
Treaty.

(98) As regards the applicability of the exceptions provided
for in Article 87(3) of the Treaty, it should be noted that
the aid does not fulfil the requirements laid down in the
guidelines on national regional aid (21). Nor has Ireland
claimed that the measure in question would be justifi-
able under Article 87(3)(a) or (c) on the basis of those
guidelines. Manifestly the measure is not intended for
the conservation of culture or heritage, within the
meaning of Article 87(3)(d).

Point I.6(d) of the Commission communication of
1988 (22) on the method for the application of Article
92(3)(a) and (c) to regional aid provides that in recogni-
tion of their special difficulties, the Commission may, by
way of derogation, authorise certain operating aid in
these regions under specific conditions which are
enumerated in sub-points (i) to (v). Sub-point (ii) of these
conditions specifies that the aid should be designed to
promote a durable and balanced development of
economic activity and not give rise to sectoral overca-
pacity at the Community level such that the resulting
Community sectoral problem produced is more serious
that the original regional problem; in this context, a
sectoral approach is required and in particular the
Community rules, directives and guidelines applicable to
certain industrial (steel, shipbuilding, synthetic fibres,
textiles and clothing) and agricultural sectors, and those
concerning the industrial enterprises involving the trans-
formation of agricultural products are to be
observed (23). In the agriculture sector, which covers the
production, processing and marketing of Annex I prod-
ucts, it has been constant Commission policy for many
years to prohibit the payment of operating aid in all
regions, including regions which fall under Article
87(3)(a) of the Treaty. Point 3.5 of the Community
guidelines for State aid in the agriculture sector provide
that unilateral State aid measures which are simply
intended to improve the financial situation of producers
but which in no way contribute to the development of
the sector are considered operating aids incompatible
with the common market. Furthermore, by their very
nature, such aids are likely to interfere with the mecha-
nisms of the common organisation of the markets,
which take precedence over the competition rules laid
down in the Treaty (24).

(21) OJ C 74, 10.3.1998, p. 9.
(22) OJ C 212, 12.8.1988, p. 2.
(23) Judgment of the Court of Justice of 14 January 1997 in Case C-

165/97 — Spain v. Commission [1997] ECR I-0135.
(24) Judgment of the Court of Justice in Case 177/78 Pigs and Bacon

Commission v McCarren [1979] ECR 2161.
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(99) At an earlier stage of the procedure, Ireland suggested
that the aid could be considered compatible with the
common market as a measure to remedy a serious
disturbance in the economy of a Member State within
the meaning of Article 87(3)(b).

(100) The Irish authorities have at no time claimed that the
Irish economy was already seriously disturbed in the
autumn of 1997, before the introduction of the Gaelic
Ferries service. The Commission does not accept that the
interruption of Irish livestock exports during the winter
of 1997 to 1998 would have resulted in a serious
disturbance of the Irish economy. The Commission has
already stated in the initiation of the procedure that to a
certain extent the negative effects on the prices of live-
stock in Ireland would have been cushioned by the
intervention mechanisms provided for in the relevant
common organisation of the market. Furthermore, the
information submitted by the Irish authorities makes
clear only the possible adverse impact of Pandoro's
decision on the agricultural sector and in particular on
cattle farmers. However, the only reference pointing to a
disturbance of the Irish economy in general is that the
Irish authorities contend that the situation ‘would have
resulted in major protests by farming bodies and those
engaged in the live export trade with inevitable disrup-
tion of economic activity generally’. This cannot be seen
as a sufficiently direct and adequate perspective to
conclude that the Irish economy would have been seri-
ously disturbed (25).

(101) The Commission therefore concludes that the measure
cannot benefit from the exemption provided for in
Article 87(3)(b) of the Treaty.

(102) According to Article 87(3)(c) of the Treaty, aid to facili-
tate the development of certain economic activities may
be considered to be compatible with the common
market provided that such aid does not adversely affect
trading conditions to an extent contrary to the common
interest.

(103) In the present case, the purpose of the aid was to reduce
the costs to be born by the Irish livestock sector for the
transport of livestock to continental Europe. Since the
transport of goods to export markets is a normal,
everyday commercial activity, aids which are intended to

reduce transport costs must be considered to constitute
operating aids. According to a long-standing body of
case-law, operating aids cannot be considered to
promote the development of any economic sector. They
provide the beneficiaries with artificial financial support
such as to distort competition and to affect trade to an
extent contrary to the common interest (26). They there-
fore cannot benefit from the exemption provided for by
Article 87(3)(c) of the Treaty.

(104) The Commission does not accept the point of view of
the Irish authorities that the aid can nevertheless be
considered to be justified in order to maintain transport
services between Ireland and continental Europe. The
Irish Government certainly had the possibility of inter-
vening to assist in the organisation of the necessary
transport arrangements. It also had the possibility of
assisting in the organisation of the necessary financial
arrangements in a form which did not constitute aid, for
example through the provision of a loan at market rates.
However, the Commission considers that the provision
of a grant of IEP 1 000 000 to subsidise the costs of
maintaining a freight transport service for livestock
between Ireland and continental Europe during the
winter of 1997 to 1998 constitutes an operating aid
which cannot benefit from the exemption provided for
by Article 87(3)(c) of the Treaty.

VI

CONCLUSION

(105) The Commission considers that the provision of a grant
of IEP 1 000 000 to subsidise the costs of maintaining a
freight transport service for livestock between Ireland
and continental Europe during the winter of 1997 to
1998 constitutes State aid within the meaning of Article
87(1) of the Treaty.

(106) The Commission regrets that Ireland has illegally put
that aid into effect in breach of Article 88(3) of the
Treaty.

(107) For the reasons set out the aids cannot qualify for any of
the exceptions provided for in Article 87(2) and (3).
They are therefore incompatible with the common
market.

(25) For Commission practice on the application of Article 87(3)(b), see
for instance Commission Decision 88/167/EEC of 7 October 1987
(OJ L 76 22.3.1988, p. 18). Embracing the applicability of the
provision, the Commission had taken into account that the
economic situation in Greece had been constantly deteriorating and
that national authorities were confronted with very serious external
payments and pressure on the exchange rate. An economic stabili-
sation and recovery programme was launched which included
measures like devaluing the drachma by 15 %. The European
Community reacted by issuing a loan of ECU 1 750 million and
permitted the grant of export subsidies for a limited period of
time. The aid which was approved under Article 92(3)(b) of the EC
Treaty was targeted at avoiding liquidation of companies which
accounted for 20 % of the industrial employment of Greece and a
considerably larger percentage of its industrial output and interna-
tional trade.

(26) See Judgment of the Court of First Instance in Case T-459/93
Siemens v Commission [1995] ECR II-1675, paragraphs 48 and 77.
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(108) In cases such as the present where non-notified aid is
introduced without awaiting the Commission's final
decision, the imperative character of the procedural rules
set out in Article 88(3) of the Treaty, the direct effect of
which has been recognised by the Court of Justice in its
judgments of 19 June 1973 (Case 77/72 Carmine Capo-
longo v Azienda Agricola Maya) (27), 11 December 1973
(Case 120/73 Gebr. Lorenz GmbH v Federal Republic of
Germany (28) and 22 March 1977 (Case 78/76 Steinicke
and Weinlig v Federal Republic of Germany) (29), prevents
any retrospective legalisation of the aid (judgment of 21
November 1991 in Case C-354/90 Fédération nationale du
commerce extérieur des produits alimentaires and others v
France (30)).

(109) Article 14(1) of Council Regulation (EC) No 659/1999
of 22 March 1999 laying down detailed rules for the
application of Article 93 of the EC Treaty (31) provides
that, where negative decisions are taken in cases of
unlawful aid, the Commission shall decide that the
Member State concerned shall take all necessary meas-
ures to recover the aid from the beneficiary. Reimburse-
ment is necessary in order to restore the previous situa-
tion by removing all financial advantages unduly
obtained by the beneficiaries since the date the aid was
granted.
Article 14(2) of Regulation (EC) No 659/1999 states that
the aid to be recovered is to include interest at an
appropriate rate set by the Commission. Interest runs
from the date on which the illegal aid was made avail-
able to the recipients until that of its recovery. The aids
should be repaid in accordance with the procedures of
Irish law. The amounts of these aids shall bear interest
from the date on which the aid was granted to the
moment of its effective recovery. It shall be calculated
on the basis of the market rate, with reference to the
rate used for calculating the grant-equivalent in the
framework of regional aid.

(110) According to the case-law of the Court of Justice
concerning the implementation of negative State aid
decisions with recovery obligation (32), Member States
are, under certain circumstances, in particular after a
first trial, permitted to invoke the absolute impossibility
of recovering State aid. In view of the special circum-
stances of the present case and the difficulties already
announced by the Irish authorities in this respect, the
Commission invites the Irish Government to detail its
arguments and submit its evidence (i.e. records, statistics,
legal texts) on the alleged impossibility of recovering.

The Commission will examine this evidence and the
respective arguments in the framework of its obligation
of loyal cooperation with the national authorities.

(111) The present Decision is without prejudice to any conclu-
sions that the Commission may draw as regards
financing of the common agricultural policy by the
European Agricultural Guidance and Guarantee Fund
(EAGGF).

HAS ADOPTED THIS DECISION:

Article 1

The State aid which Ireland has implemented for the transport
of livestock between Ireland and continental Europe amounting
to IEP 1 000 000 is incompatible with the common market.

Article 2

1. The Irish authorities shall take all the measures necessary
to recover from the recipients the aid referred to in Article 1(2)
and unlawfully made available to them, within two months of
the notification of this Decision.

2. Recovery shall be effected in accordance with the proced-
ures of Irish law. The sums to be recovered shall bear interest
from the date on which they were made available to the
recipients until their actual recovery. Interest shall be calculated
on the basis of the reference rate used for calculating the
grant-equivalent of regional aid.

Article 3

Ireland shall inform the Commission, within two months of
notification of this Decision, of the measures taken to comply
with it.

Article 4

This Decision is addressed to Ireland.

Done at Brussels, 13 June 2000.

For the Commission

Franz FISCHLER

Member of the Commission

(27) [1973] ECR 611.
(28) [1973] ECR 1471.
(29) [1977] ECR 595.
(30) [1991] ECR I-5505.
(31) OJ L 83, 27.3.1999, p. 1.
(32) See Case C-280/95, [1998] ECR I-259.
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COMMISSION DECISION
of 13 October 2000

concerning the non-inclusion of chlozolinate in Annex I to Council Directive 91/414/EEC and the
withdrawal of authorisations for plant protection products containing this active substance

(notified under document number C(2000) 3007)

(Text with EEA relevance)

(2000/626/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Directive 91/414/EEC of 15 July
1991 concerning the placing of plant protection products on
the market (1), as last amended by Commission Directive 97/
73/EC (2),

Having regard to Commission Regulation (EEC) No 3600/92 of
11 December 1992 laying down the detailed rules for the
implementation of the first stage of the programme of work
referred to in Article 8(2) of Council Directive 91/414/EEC
concerning the placing of plant protection products on the
market (3), as last amended by Regulation (EC) No 1199/97 (4),
and in particular Article 7(3a)(b) thereof,

Whereas:

(1) Commission Regulation (EC) No 933/94 (5), as last
amended by Regulation (EC) No 2230/95 (6) has laid
down the active substances of plant protection products,
designated by the rapporteur Member States for the
implementation of Regulation (EEC) No 3600/92 and
identified the notifiers for each active substance.

(2) Chlozolinate is one of the 90 active substances covered
by the first stage of the work programme provided for
in Article 8(2) of Directive 91/414/EEC.

(3) In accordance with Article 7(1)(c) of Regulation (EEC)
No 3600/92, Greece, being the designated rapporteur
Member State, submitted to the Commission, on 3
November 1997 the report of its assessment of the
information submitted by the sole notifier in accordance
with the provisions of Article 6(1) of this Regulation.

(4) The submitted report has been reviewed by the Member
States and the Commission within the Standing
Committee on Plant Health. This review was finalised on
30 November 1999 in the format of the Commission
review report for chlozolinate, in accordance with the
provisions of Article 7(6) of Regulation (EC) No 3600/
92.

(5) It has appeared from the assessments made that the
submitted information is not sufficient to demonstrate
that plant protection products containing the active
substance concerned satisfy the requirements laid down
in Articles 5(1)(a) and (b) and 5(2)(b) of Directive 91/
414/EEC.

(6) The sole notifier informed the Commission and the
rapporteur Member State that it no longer wished to
participate in the programme of work for this active
substance. Therefore, further information required to
fully comply with the requirements of Directive 91/
414/EEC will not be submitted.

(7) Therefore, it is not possible to include this active
substance in Annex I to Directive 91/414/EEC.

(8) A period of grace for disposal, storage, placing on the
market and use of existing stocks in accordance with the
provisions of Article 4(6) of Directive 91/414/EEC has
to be provided.

(9) This Decision does not prejudice any action the
Commission may undertake at a later stage for this
active substance within the framework of Council
Directive 79/117/EEC (7).

(10) The measures provided for in this Decision are in
accordance with the opinion of the Standing Committee
on Plant Health,

HAS ADOPTED THIS DECISION:

Article 1

Chlozolinate is not included as active substance in Annex I to
Directive 91/414/EEC.

Article 2

The Member States shall ensure:

1. that authorisations for plant protection products containing
chlozolinate are withdrawn within a period of six months
from the date of adoption of the present Decision;

(1) OJ L 230, 19.8.1991, p. 1.
(2) OJ L 353, 24.12.1997, p. 26.
(3) OJ L 366, 15.12.1992, p. 10.
(4) OJ L 170, 28.6.1997, p. 19.
(5) OJ L 107, 28.4.1994, p. 8.
(6) OJ L 225, 22.9.1995, p. 1. (7) OJ L 33, 8.2.1979, p. 36.
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2. that from the date of adoption of the present Decision no
authorisations for plant protection products containing
chlozolinate will be granted or renewed under the deroga-
tion provided for in Article 8(2) of Directive 91/414/EEC.

Article 3

Member States shall grant a period of grace for disposal,
storage, placing on the market and use of existing stocks in
accordance with the provisions of Article 4(6) of Directive
91/414/EEC, which is as short as possible and not longer than
18 monhts from the date of the adoption of the present
Decision.

Article 4

This Decision is addressed to the Member States.

Done at Brussels, 13 October 2000.

For the Commission

David BYRNE

Member of the Commission
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CORRIGENDA

Corrigendum to Council Regulation (EC) No 1254/1999 of 17 May 1999 on the common organisation of the
market in beef and veal

(Official Journal of the European Communities L 160 of 26 June 1999)

On page 29, Article 6(5), second subparagraph:

for: ‘(EC) No 1251/1999 … (2)’,

read: ‘(EC) No 1260/1999 … (2)’.

The corresponding footnote shall read as follows:

‘(2) OJ L 161, 26.6.1999, p. 1.’
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Corrigendum to Council Regulation (EC) No 1349/2000 of 19 June 2000 establishing certain concessions in the
form of Community tariff quotas for certain agricultural products and providing for an adjustment, as an
autonomous and transitional measure, of certain agricultural concessions provided for in the Europe Agreement

with Estonia

(Official Journal of the European Communities L 155 of 28 June 2000)

On page 3, Annex A(a):

1. Second column:

(a) 13th entry:

for: ‘0702 10 00’

read: ‘0701 10 00’.

(b) 18th entry:

‘0703 20 00’ shall be deleted.

2. Fourth column:

Fourth entry:

for: ‘1212 90 10’,

read: ‘1214 90 10’.

3. Fifth column:

14th entry:

for: ‘1515 30 99’,

read: ‘1515 30 90’.

On page 4, Annex A(b):

In the last column ‘Specific provisions’ relating to CN codes 0201 and 0202, footnote(5) shall be inserted.

On page 5, Annex A(b):

1. Between the fourth entry relating to CN code 0701 (10) and the fifth entry relating to CN code 0704, the following
entry shall be inserted:

‘0703 20 00 Garlic free 50 5’

2. In the last column ‘Specific provisions’ in relation to the CN codes 0707 00 05 and 0707 00 90, footnote (12) shall be
inserted.

3. In the last column ‘Specific provisions’ in relation to the CN code 0808 10, footnote (12) shall be inserted.

4. (a) In the fifth column entitled ‘Annual quantity from 1.7.2000 to 30.6.2001 (tonnes)’ in relation to CN code
1601 00:

for: ‘700’,

read: ‘600’.

(b) In the sixth column entitled ‘Yearly increase as from 1.7.2001 (tonnes)’ in relation to CN code 1601 00:

for: ‘210’,

read: ‘180’.

5. (a) In the fourth, fifth and sixth columns in relation to CN code 1602 32, the following items shall be inserted:

‘free’, ‘100’ and ‘30’.

(b) The entries relating to CN codes 1602 32 and 1602 39 on page 5 shall be transferred and inserted in a box on
page 6 after the entry relating to CN code 1602 49.

On page 6, Annex A(b):

1. Footnote (5):

The following sentence shall be inserted before the existing text:

‘The quota for this product is opened for Estonia, Latvia and Lithuania.’

2. The following footnote (12) shall be added:

‘(12) The reduction applies only to the ad valorem part of the duty.’
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Corrigendum to Council Regulation (EC) No 1592/2000 of 17 July 2000 amending Regulation (EC) No 584/96
with regard to the imposition anti-dumping measures applicable to certain tube and fittings, of iron or steel,

originating in the People's Republic of China, Croatia and Thailand

(Official Journal of the European Communities L 182 of 21 July 2000)

On page 3, in Article 1:

for: ‘Zeljezara Sisak, Zagreb’,

read: ‘Pleper-Metaflex d.o.o., Novska’.
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