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COMMISSION

COMMISSION DECISION

of 19 May 2004

on measures implemented by Denmark for TV2/Danmark

(notified under document number C(2004) 1814)

(Only the Danish text is authentic)

(Text with EEA relevance)

(2005/217[EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of
Article 88(2) thereof,

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments
pursuant to the provisions cited above (!) and having regard to
their comments,

Whereas:
L. PROCEDURE

(1) With the entry into force of the Treaty of Amsterdam on
1 May 1999, a Protocol on the system of public
broadcasting in the Member States was annexed to the
Treaty establishing the European Community (hereinafter
referred to as the Protocol).

(2) By letter of 5 April 2000 the Danish commercial
television company, SBS Broadcasting SA/TvDanmark
(hereinafter referred to as TvDanmark), sent the
Commission a complaint regarding the State financing
of the Danish public broadcaster, TV2/Danmark (here-
inafter referred to as TV2). A meeting with the

() 0] C59,14.3.2003, p. 2.

—
[
N

complainant was held on 3 May 2000. By letters of
28 February 2001, 3 May 2001 and 11 December 2001
the complainant submitted additional information.

On 15 November 2001 the Commission published a
Communication on the application of State aid rules to
public service broadcasting (hereinafter referred to as the
Broadcasting Communication) (%), which lays down the
principles and methods for appraising whether the
funding of public radio and television activities is
compatible with the Treaty.

By letter of 5 June 2002 the Commission requested
information from the Danish authorities, who replied by
letter of 10 July 2002. Two meetings with the Danish
authorities were held on 25 October 2002 and
19 November 2002. Additional information was sent
by letters of 19 November 2002 and 3 December 2002.

By letter of 24 January 2003 the Commission informed
Denmark that it had decided to initiate the procedure
under Article 88(2) of the EC Treaty concerning State
funding of the Danish public broadcaster, TV2.

The Commission Decision to initiate the procedure was
published in the Official Journal of the European Union of
14 March 2003 (}). The Commission invited interested
parties to submit their comments on the measures.

OJ C 320, 15.11.2001, p. 5.
See footnote 1.
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The Danish authorities sent the Commission comments
by letter of 24 March 2003. The Commission also
received comments from several interested parties.
TvDanmark submitted comments by letter of 14 April
2003. The Association of Commercial Television in
Europe (hereinafter referred to as ACT) sent comments
by letter of 14 April 2003. The commercial broadcasters,
Antena 3 TV and Gestevision Telecinco, submitted
comments on 16 April 2003. The commercial broad-
caster, TV3, submitted comments by letter of 14 April
2003. The Commission forwarded the comments to
Denmark, which responded to them by letter of
12 September 2003.

The complainant sent the Commission further informa-
tion by letters of 15 December 2003 and 6 January
2004. On 17 December 2003 a meeting was held
between the complainant and the Commission in order
to clarify the information submitted in the complainant’s
letter of 15 December 2003. The Commission forwarded
the information to the Danish Government, which
responded by letter of 15 March 2004. On 9 February
2004 a meeting was held between the Danish authorities
and the Commission.

In accordance with the decision to initiate a formal
investigation, this Decision covers the period 1995 to
2002.

1L DESCRIPTION
1.  The national background
(a) The Danish broadcasting market

Two public broadcasters operate in Denmark, Danmarks
Radio (hereinafter referred to as DR) and TV2. DR is
almost entirely funded through licence fees. TV2 is
funded partly through licence fees but also through
advertising revenue.

TV2 was established in 1986 () as an independent
autonomous institution funded by government loans and
started national broadcasting on 1 October 1988. It
broadcasts the terrestrial channel, TV2, and also started
broadcasting the satellite channel, TV2 Zuly, in 2000. At
the end of 2002 TV2 Zulu, a public service channel,
became a commercial pay-television channel. In addition
eight stations were approved by the Government as
regional TV2 stations. TV2 is required to carry broad-
casts from the regional TV2 stations on its nationwide
terrestrial channel.

Apart from the public broadcasters, two commercial
television broadcasters, TvDanmark and TV3/3+, operate
on the nationwide television broadcasting market in
Denmark. The commercial broadcasters compete with

TV2 on the nationwide television advertising market.
TvDanmark forms part of SBS Broadcasting SA and
broadcasts two channels in Denmark. Since 1997 it has
broadcast TvDanmark?2 through a network of 10 local
commercial television stations and since 2000 it has
broadcast a UK-licensed satellite channel, TvDanmark1.
The satellite channels TV3 and 3+, which form part of
the Modern Times Group (MTF), started broadcasting in
1992.

(b) Legal requirements

The rules on the public service remit during the period
under investigation, between 1995 to 2002, are
embodied in the Radio and Television Broadcasting
Act, as amended (hereinafter referred to as the Broad-
casting Act) (°).

TV2’s mission is to produce and distribute national and
regional television programmes. Such distribution may
be by means of radio, including satellite or cable systems.
The Minister of Culture is responsible for issuing rules on
TV2’s public service obligations ().

The whole of the TV2 programme platform is considered
to be public service (7). Section 6a(1) of the Broadcasting
Act states: ‘All public service activities shall provide the
Danish population, through television, radio, Internet
and the like, with a wide range of programmes and
services comprising news coverage, general information,
education, art and entertainment. That range shall aim to
provide quality, versatility and diversity. In the planning
of programmes, freedom of information and of expres-
sion shall be a primary concern (...). In addition,
particular emphasis shall be placed on Danish language
and culture’.

A further definition is contained in TV2’s constitution (%),
which specifies its broadcasting obligations as regards art
and culture, Danish film production, the use of new
technologies (also to improve access for the disabled) and
programmes for children, young people and ethnic
minorities. It is also obliged to broadcast emergency
measures.

Under Section 6a(3) of the Broadcasting Act ‘TV2's
public services shall be financed through its share of
licence fees, income from advertising on TV2 and other
income’.

Act No 578 of 24 June 1994, as amended by Act No 666 of
5 July 1996, Act No 75 of 29 January 1997, Act No 138 of
19 February 1998, Act No 208 of 6 April 1999, Act No 551 of
20 June 2000, Act No 203 of 22 March 2001, Act No 701 of
15 July 2001 and Act No 1052 of 17 December 2002.

—
2

Section 18(1) of the Broadcasting Act.
Section 6a(2) of the Broadcasting Act.
Order No 1346 of 18 December 2000.

A
~
-

() By Act No 335 of 4 June 1986, which entered into force on
1 July 1986.

—
>
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(18) Chapter 5 of the Broadcasting Act obliges commercial (22) The Minister of Culture determines, for one or several

(19)

television stations to transmit broadcasts to areas
exceeding a single local area. Chapter 6 applies to local
radio and television activities. These requirements mainly
concern obtaining an authorisation. The programming
requirements for holders of authorisations are laid down
in Orders No 874 on European programmes and
No 1349 on local radio and television activities (°).
Under these Orders, networking stations holding a local
television authorisation must broadcast local pro-
grammes for at least one hour a day and produce a
significant part of their programmes in Danish or for a
Danish audience. Since TV3, 3+ and TvDanmark’s
Channel 1 are broadcast under British broadcasting
authorisations, these rules apply only to TvDanmark?2.

(© TV2’s commercial activities

After TV2 was granted a special authorisation for
commercial activities on 1 January 1997 ('), it has
engaged in various forms of such activities, which may
include the exploitation of technical facilities, the
establishment of new companies or the injection of
capital into existing companies. During the period under
investigation these activities have included advertising,
the sale of programmes, the leasing of masts, merchan-
dising, Internet activities and the resale of sports rights,
etc.

Since January 2001 TV2 has been under an obligation to
keep separate accounts for its public service activities and
‘any other activities’ if the latter exceed 5 % of total
turnover and DKK 3 million per year (Order No 740).
Under that Order, the full costs must be entered in the
accounts, the pricing of non-public services and products
must be based on market terms and transfers of capital
between the public service and other undertakings must
be made in accordance with the market economy
investor principle and must not involve licence fee
resources ().

2. The measures

(a) Licence fee resources

During the period under investigation TV2 was allocated
DKK 4 067,7 million in licence fee resources.

Order No 874 of 9 December 1998 on radio and television
services provided by satellite or cable; Order No 1349 of
18 December 2000 on local radio and television services.
Section 6e and Section 6e(5) of the Broadcasting Act.

Order No 740 of 21 August 2001 on keeping separate accounts
for Danmarks Radio’s and TV2’s public service activities and
any other activities, adopted for the implemention of
Commission Directive 2000/52/EC (O] L 193, 29.7.2000,
p. 75).

years at a time, the amount of the licence fee payable by
all owners of radio and television receivers ('?). The fee is
collected by DR and the licence fee revenues are then
allocated between DR and TV2 on the basis of a decision
adopted by the Minister of Culture in accordance with a
media agreement concluded with the Danish Parliament.

The Minister of Culture issues detailed rules on the
commencement and termination of the obligation to pay
licence fees, payment dates and collection, reminder fees,
etc. In case of failure to pay on time interest is payable
under the Interest Act. Outstanding fees and charges can
be collected by the Financial Supervisory Authority.
Outstanding amounts can be collected e.g. by attachment
under the rules on the collection of personal taxes in the
Act on the deduction of taxes at source.

Until 1997 TV2 received all of its revenue through the
TV2 Fund, which was set up by the State and operated as
an independent entity with the object of providing TV2
with income. During the same period another indepen-
dent entity, TV2 Reklame A[S, was operating with
responsibility for selling TV2’s advertising space. TV2
Reklame A[S was under a statutory obligation to transfer
the income it generated to the TV2 Fund. The resources,
consisting of licence fees and adverting revenue, were
then transferred to TV2 by decision of the Minister of
Culture. Since 1997 TV?2 has received its share of licence
fees directly from DR.

(b) Ad hoc transfers from the TV2 Fund and the Radio Fund

(25)

(26)

(%)

In addition to licence fee revenues, TV2 received DKK 58
million from the Radio Fund in 1997 for an increased
commitment to Danish film production. In the same year
the TV2 Fund allocated it DKK 167 million for
investment in the digitalisation of its production systems
and DKK 50 million to cover operating costs.

(c) Exemption from corporation tax

Moreover, TV2 has been exempt from corporation tax
under the Companies Act, giving it an advantage
amounting to DKK 159,4 million for the period under
investigation. In January 2001 the Danish State intro-
duced a mechanism to neutralise the effect of the
exemption for TV2’s commercial activities, requiring it to
transfer 30 % of annual profits from its other activities to
its public service activities. That percentage corresponds
to the standard rate of corporation tax introduced in
2000.

Sections 61 to 63 of the Broadcasting Act.
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(27)

(28)

(29)

(30)

(31)

*)

()

5/4
(d Exemption from servicing charges on establishment loans
Government loans financed TV2’s establishment costs

and operating deficit during its initial period of
operation. Under the initial loan agreements, it had to
pay interest on the capital and to repay the principal.
However, during the entire period under investigation it
has been exempt from interest payments and enjoys a
moratorium on servicing charges. The advantage result-
ing from exemption from interest and servicing charges
on the establishment and operating loans for the period
under investigation is DKK 341,8 million.

(e) State guarantee for operating loans

Until the end of 1996 the Government guaranteed loans
taken up by the TV2 Fund in order to finance TV2's
operations. The amount of the guaranteed loans was
transferred to TV2 when the Fund was wound up. The
advantage for TV2 resulting from this guarantee is DKK
9,8 million.

(f) Fees paid for nationwide transmission frequencies and the
authorisation to broadcast in networks

Denmark has access to three analogue terrestrial
transmission frequencies with nationwide coverage,
which are reserved for the public broadcasters. One
frequency is reserved for TV2, the second frequency is for
DR and the third frequency is for digital television.

TV2 pays a fee for the use of the reserved nationwide
broadcasting frequency to the National IT and Telecom
Agency, a State agency answering to the Ministry of
Research, Technology and Development (**). The amount
of this fee is laid down in the Finance Act. During the
period under investigation TV2 paid between DKK 2
million and DKK 4 million annually in frequency fees. As
the second frequency is used by the other public
broadcaster and the third frequency has not actually
been in use, the fee paid by TV2 cannot be compared to a
fee that a commercial broadcaster would have paid.

Denmark also provides access to frequencies with only
regional coverage. In 1997 the Government made it
possible to uplink regional frequencies in order to obtain
higher coverage (network) (14). In the period 1998 to

Section 38 of the Act on radio communications and the
assignment of radio frequencies and Section 48 of the Radio
Frequencies Act.

The Media Agreement 1997 to 2000.

(33)

(35)

(")

2001 all local commercial television stations licensed to
broadcast in a network had to pay an annual fee to the
State (°). TV2’s regional services were not liable for
payment of the fees as these services were broadcast in
‘windows” on TV2’s national frequency. The commercial
broadcaster, TvDanmark, was the only operator paying
this fee, which it did for its second channel. The total
amount that it paid is DKK 85 million.

(g Must-carry status

All owners of common aerial installations must relay
TV2’s public service programmes through them (must-
carry).

3. Grounds for initiating the procedure

After its preliminary investigation the Commission found
that the measures, except for those with must-carry
status, involved State aid within the meaning of Article 87
(1) of the EC Treaty.

The Commission expressed doubts as to the compat-
ibility of the measure, since the State financing exceeded
TV2’s net costs for its public service obligations and
therefore could have been used to cross-subsidise TV2’s
commercial activities. It concluded, after its preliminary
investigation, that some of TV2’s commercial activities
had been loss-making and that it would appraise in the
formal investigation procedure whether TV2’s behaviour
concerning these loss-making commercial activities was
that of a normal market operator.

Furthermore, the Commission expressed doubts as to
possible anti-competitive behaviour by TV2 in the
advertising market. The Broadcasting Communication
indicates that ‘a public service broadcaster, in so far as
lower revenues are covered by the State aid, might be
tempted to depress the prices of advertising or other
non-public service activities on the market, so as to
reduce the revenue of competitors. Such conduct, if
demonstrated, could not be considered as intrinsic to the
public service mission attributed to the broadcaster.
Whenever a public service broadcaster undercuts prices
in non-public service activities below what is necessary
to recover the stand-alone costs that an efficient
commercial operator in a similar situation would
normally have to recover, such practice would indicate

Introduced by Act No 1208 of 27 December 1996 and
incorporated in Section 60a of the 1997 version of the
Broadcasting Act and repealed on 1 January 2002 by Act
No 259 of 8 May 2002. The rate of the fee was set per
inhabitant of the local area covered by the fee and increased
every year.
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(36)

(39)

the presence of overcompensation of public service
obligations and would in any event “affect trading
conditions and competition in the Community to an
extent which would be contrary to the common interest”
and thus infringe the Protocol’.

111 COMMENTS FROM INTERESTED PARTIES

TvDanmark considers that the provision by the State of a
nationwide transmission frequency constitutes State aid
since the State forgoes income on this scarce asset.
Competitors’ cover is a maximum of only 77 %. It
comments that the fact that the networking fee was
charged only on TVDanmark2 and not on TV2’s local
stations, although they are economically and commer-
cially in the same situation, constitutes State aid to these
local stations. ACT, Antena 3 TV and Telecinco argue that
the EU law principle of neutrality requires, regarding
means of retransmission, that the fee should be imposed
on all kinds of networks.

ACT, Antena 3 TV and Telecinco commented, regarding
the exemption from corporation tax, that the obligation
to transfer 30 % of the profits generated by commercial
activities to TV2’s public activities cannot be regarded as
equivalent to paying corporation tax to the State, as it
distorts competition on the television market.

Concerning the definition of the public service remit,
ACT, Antena 3 TV and Telecinco commented that the
qualitative and wide definition of TV2’s public television
service activities cannot be considered proper as it does
not draw a distinction with commercial operators. They
claim that the State cannot impose the same obligations
upon both private and public broadcasters and formally
treat only the latter’s obligations as involving a public
service remit. ACT comments that the Commission
should not adopt a formalistic but a functional
interpretation of the independent principle of Commu-
nity law embodied in Article 86(2) of the EC Treaty.
TvDanmark contends that the case of TV Zulu illustrates
this manifest error. When TV2 Zulu was changed from a
public service channel into a commercial channel the
programming did not change significantly.

ACT commented that the condition concerning entrust-
ment is only fulfilled when there is a legal mechanism to
enforce the public service obligation, with real powers to
compel the public operator to discharge the tasks
assigned. ACT maintained this condition is not fulfilled
in the present case.

(40)

(43)

(44)

(*)

Regarding proportionality, ACT contended that the
Commission should investigate whether the net cost of
each public service obligation is equivalent to the cost
that a normal private investor would incur to provide the
same service.

TvDanmark argued that the Commission’s calculation of
overcompensation should take into account TV2’s
benefit from the corporation tax exemption, the
exemption from servicing charges on establishment
loans, the State guarantee for operating loans and the
free transmission frequency, as it gives TV2 an unjustified
advantage over commercial operators.

TvDanmark contended that the general market fluctua-
tions in television advertising income are limited and do
not justify TV2’s build-up of equity. The fluctuation in
TV2’s advertising income of 13 % in 1998 to 2002
corresponded to the general economic downturn. TV2,
being the price leader, is less vulnerable than its
competitors to advertising revenue fluctuations.

TvDanmark contended, regarding the advertising market,
that TV2’s pricing practices do not allow commercial
operators to recover stand-alone costs. TvDanmark must
price its TRPs around 30 to 40 % below TV2 in order to
secure market acceptance (TV2’s TRPs or GRPs are more
valuable due to better coverage) (*). In view of TV2’s
unique position, regarding e.g. coverage and the
programming budget, an advertiser will always assign a
part of his budget to obtain maximum impact in terms of
contacts, the level of coverage and/or frequencies within
a given budget. TvDanmark provided figures illustrating
that its operations have been loss-making from 1997 to
2002, contending that TV2’s unfair competition prevents
TvDanmark from generating sufficient revenues, thus
precluding it from funding better programming to attract
advertisers.

TV2's rebates are such that customers purchasing
advertising spots on its nationwide broadcasts often get
lower prices if they also purchase TV2 Zulu advertising
time (bundling). Advertising prices in Denmark are
around 40 to 50 % lower than comparable countries like
Norway and Sweden, which is a result of TV2’s special 1:
1 and 1: 2 rebate packages. TvDanmark also submitted in
support of their arguments an analysis of pricing on the
Danish market in television advertising prepared by
Copenhagen Economics. This report compares average
and marginal prices on the market and concludes that
competition takes place only on residual demand and

Advertisers can purchase advertising time on Danish television
stations on two bases: gross rating points (GRPs), which refer to
the total audience of 12 years and over, or target rating points
(TRPs), which refer to a narrower target group. TV2 is the only
station in Denmark that also sells time on the basis of GRPs.
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(45)

(48)

(49)

(50)

(')

therefore a comparison should be based on marginal
prices. In addition TvDanmark provided data comparing
TV2’s prices with those of other forms of media and
from other countries.

TV3 contended that it had to grant very high discounts
for its advertising slots in order to secure market
acceptance because TV2 offers extra marginal discounts
on the balance of advertisers’ budgets for television
advertising if that balance is also placed with TV2.

Iv. DENMARK’S COMMENTS

Regarding the judgment of the Court of Justice in
PreussenElektra (1), the Danish Government doubts
whether the licence fee resources granted to TV2 should
be considered State resources within the meaning of
Article 87 of the EC Treaty.

The Danish authorities consider that the transmission
frequencies for TV2 cannot be considered an advantage
as local television stations also have reserved transmis-
sion frequencies, so that TV2 has not received special
treatment. Like other stations, TV2 paid a fee for the use
of the frequencies.

Regarding entrustment, the Danish authorities comment
that Article 86(2) of the EC Treaty does not require the
establishment of a special control system to ensure
compliance with the public service obligation. In
addition the control system in place in Denmark is
sufficient to prevent overcompensation or cross-sub-
sidisation. The National Audit Office has carried out
management audits and financial audits of TV2’s
accounts.

Regarding proportionality, the Danish authorities com-
ment that the DKK 167 million transferred from the TV2
Fund was allocated to the digitalisation of the broad-
casting network and so cannot be described as free equity
capital.

Regarding the corporation tax exemption, the Danish
authorities comment that the profit on commercial
activities was very limited and that the method chosen to
neutralise TV2’s corporation tax exemption for commer-
cial activities prevents these activities deriving financial
benefit from the exemption and has the same economic
effect.

Judgment of the Court of 13 March 2001 Case C-379/98
PreussenElektra AG v Schleswag AG [2001] ECR 1-2099, in
particular paragraph 61.

(51)

(54)

(56)

The Danish authorities agree with the Commission’s
preliminary assessment that the State funding exceeds the
net public service cost. However, they claim that, even if
the compensation exceeds the net extra cost of TV2's
public service obligations, it cannot be considered State
resources for the reasons set out below.

The surplus cannot be regarded as overcompensation
and merely reflects a reasonable rate of return on TV2's
turnover. Moreover, the capital was needed as a buffer
against any sudden falls in advertising revenue that occur
and because TV2 is prohibited by law from taking up
loans exceeding 4 % of annual turnover. In addition the
State was acting in accordance with the normal market
investor principle since TV2'’s current equity capital does
not exceed what a normal market investor would have
injected. Such a capital surplus is not contrary to the
Treaty if it is not used to cross-subsidise TV2's
commercial activities.

Regarding TV2’s behaviour in the advertising market, the
Danish authorities maintain that it has consistently set its
prices so as to maximise revenues. Prices are established
purely on supply and demand. Prices are set annually on
the basis of estimates made by TV2's advertising division
of the commercial audience share (in the 21 to 50 year-
old age group), of programme schedules, economic
developments and the competitive market situation.
TV2's operating costs are not a factor in the estimate, nor
is the amount of licence fee resources.

TV2 has the highest price on the Danish market, which
excludes the possibility that undercutting prices resulted
in an increased need for state funding.

The Danish authorities submitted a report prepared by
RBB Economics on competition on the Danish market in
television advertising. The report concludes that the
average net prices charged by TV2 are in fact higher than
the prices charged by its competitors and that the
differences in advertising rates charged by TV2 and
TvDanmark are explained by differences in their relative
strengths in terms of programming and ability to
generate viewers.

V. LEGAL ASSESSMENT

State aid within the meaning of Article 87(1)

In order to ascertain whether the measures described
above constitute aid within the meaning of Article 87(1)
of the EC Treaty, the Commission must appraise whether
they:

— are granted by the State or through State resources,
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(57)

(59)

(")

(*)

(*)

— are capable of distorting competition by favouring
certain undertakings or the production of certain
goods,

— affect trade between Member States.

(a) State resources

Regarding licence fees, it should first of all be pointed out
that until 1997 TV2 received these resources direct from
the TV2 Fund, which was set up and controlled by the
State. After 1997 it received them from DR, which
collects the fees from owners of radio and television sets.

It should be borne in mind here that, in accordance with
the case-law of the Court of Justice of the European
Communities (%) and with the settled practice of the
Commission in its decisions ('%), financial resources must
be considered State resources if they are permanently
under the control of the public authorities and therefore
available to the competent public authorities.

First, in the present case there is no contractual
relationship between TV2 and the persons paying the
licence fee. It is DR, which itself is a public institution
under State control, which collects the licence fees from
owners of radio and television sets and passes them on to
TV2. Second, TV2’s share of the income from licence
fees is determined by the Minister of Culture. Thus, it is a
public authority that ultimately decides on the amount of
the licence fees to be allocated to TV2. Third, if payment
of the licence fee has to be enforced, it is again the State
that intervenes under the rules on the collection of taxes
and other public debts. For these reasons, the licence fee
resources to be granted to TV2 are at all times subject to
the control of the public authorities and thus must be
considered State resources.

Despite the Danish authorities’ contentions, the Commis-
sion considers that the present case cannot be compared
with the PreussenElektra case (20).

The ad hoc transfer of resources to TV2 from the Radio
Fund also concerns licence fee revenue that was made
available to TV2 in accordance with a State decision. The

Judgment of the Court of 16 May 2000 Case C-83/98 French
Republic v Ladbroke Racing Ltd and Commission of the European
Communities [2000] ECR 1-3271, paragraph 50.

See point 17 of the Communication from the Commission on
the application of State aid rules to public service broadcasting
and Commission Decision (EC) No 631/2001 of 22 May 2002
concerning the BBC licence fee.

See in particular paragraph 58.

(63)

(64)

(65)

(*

*)

same is true for the ad hoc transfer of resources from the
TV2 Fund when it was wound up, as resources from the
TV2 Fund were only made available to TV2 following a
decision by the State. Since the resources remained under
public control and available to the competent national
authorities, they must be considered State resources.

Public resources are present in the corporation tax
exemption, as forgoing tax revenue is equivalent to the
consumption of State resources in the form of fiscal
expenditure (2).

The loans granted to TV2 without servicing charges are
directly provided by the State from the public budget. By
waiving servicing charges the State forgoes income and
therefore it is clear that these funds constitute State
resources within the meaning of Article 87(1). Further-
more, it is the Danish State that guarantees the operating
loans. The advantage of a State guarantee is that the risk
is borne by the State. The State’s undertaking of the risk
should normally be compensated by an appropriate
premium. Where the State forgoes such a premium there
is both an advantage for TV2 and a drain on State
resources (22).

The State has reserved a nationwide transmission
frequency for TV2, for which the operator pays a
frequency fee to a state body. The annual fee that TV2
paid has fluctuated between DKK 2 million and DKK 4
million during the period under investigation.

In the absence of a basis for comparing the fee paid for
the national frequency, that fee can only be compared to
the fee paid for the permit to reach a larger share of the
population through the establishment of a network.
TV2's frequency fee for nationwide coverage is signifi-
cantly lower than the networking fee payable by
TvDanmark, which varied between DKK 5 million in
1997 and DKK 30 million in 2001, although TvDan-
marks’ network of regional frequencies only attains a
coverage rate of 77 %. Thus TV2 has been able to reach a
larger share of the Danish population at a lower cost.

The Commission is therefore of the opinion that the
frequency fee does not reflect market conditions. By not
asking for a market rate for the asset the State has
forgone revenue that would have accrued to the State

budget.

Point 10 of the Commission Notice on the application of the
State aid rules to measures relating to direct business taxation
(O] C 384, 10.12.1998, p. 3).

Point 2.1.2 of the Commission Notice on the application of
Articles 87 and 88 of the EC Treaty to State aid in the form of
guarantees (O] C 71, 11.3.2000, p. 7).



L 85/8

Official Journal of the European Union

23.3.2006

(67) In contrast, as TV2 does not broadcast over local

(70

=

networks, it does not incur the networking fee. As the
State could not have legally collected this fee from TV?2 it
did not forgo tax revenue falling to the State budget and
hence no State resources are involved.

Equally, the Commission cannot discern any element of
State resources in the statutory obligation on owners of
common aerial installations to relay public service
programmes through these installations (must-carry) as
the State is neither forgoing any income nor actively
transferring funds to such operators. It follows that the
access rule does not confer any financial advantage from
State resources on TV2 (*3).

(b) The favouring of certain undertakings and distortion
of competition

There is no doubt that the licence fee revenue, the ad hoc
transfers from TV2 Fund and Radio Fund, the exemption
from corporation tax, the exemption from servicing
charges for loans, the State guarantee for the operating
loans and access to a nationwide frequency on favourable
terms provide an economic and financial advantage to
TV2 relieving it of operating costs that would normally
have to be borne by its budget. As TV2 is favoured by
these measures compared to its competitors not receiving
the same funds, these measures must be regarded as
selective and as distorting competition within the
meaning of Article 87(1) EC. However, Denmark has
argued that these measures compensate TV2 for the net
cost incurred in discharging the task in the general
interest entrusted to it according to the principles
established by the Court of Justice in the Altmark
case (*4).

State measures compensating the net additional costs of a
service of general economic interest (SGEI) do not qualify
as State aid within the meaning of Article 87(1) of the EC
Treaty if the compensation is determined in such a way
that it does not confer any real advantage on the
undertaking. In Altmark, the Court of Justice ruled that to
this end four conditions must be fulfilled:

first, the recipient undertaking must actually have
public service obligations to discharge and the
obligations must be clearly defined,

See Aid No NN 70/98, ‘State aid to public broadcasting
channels Kinderkanal and Phoenix (O] C 238, 21. 8.1999,
p- 3).

Judgment of the Court of 24 July 2003 Case C-280/00 Altmark
Trans GmbH and Regierungsprasidium Magdeburg v Nahverkehrs-
gesellschaft Altmark GmbH, and Oberbundesanwalt beim Bundes-
verwaltungsgericht [2003] ECR 1-7747.

(71)

second, the parameters on the basis of which the
compensation must be established in advance in an
objective and transparent manner,

third, the compensation cannot exceed what is
necessary to cover all or part of the costs incurred
in discharging the public service obligations, taking
into account the relevant receipts and a reasonable
profit for discharging those obligations,

fourth, where the undertaking which is to discharge
public service obligations is not chosen in a public
procurement procedure, the level of compensation
needed has been determined on the basis of an
analysis of the costs which a typical undertaking,
well run and adequately provided with means of
production so as to be able to meet the necessary
public service requirements, would have incurred in
discharging those obligations, taking into account
the relevant receipts and a reasonable profit for
discharging the obligations.

Leaving aside for the moment whether TV2 is an
undertaking entrusted with the discharge of public
service obligations, the Commission is of the opinion
that, in the present case at least, the second and the
fourth conditions set out above are not fulfilled. First,
the parameters on the basis of which the compensation
is calculated are not established in advance in an
objective and transparent manner. The compensation is
determined in a media agreement set for four years,
whereas there is no publicly available annual budget
establishing a link between compensation and output.
Furthermore, TV2 receives a number of advantages that
are not transparent (tax exemption, interest waiver,
etc.). Second, TV2 has not been chosen as the public
service broadcasting provider on the basis of a tender,
nor has any analysis been carried out to ensure that the
level of compensation is determined on an analysis of
the costs which a typical undertaking, well run and
adequately provided with the appropriate means of
production so as to be able to meet the necessary public
service requirements, would have incurred in dischar-
ging those obligations, taking into account the relevant
receipts and a reasonable profit for discharging the
obligations.

As described in recitals 10 to 12, TV2 competes with
other public and private broadcasters in the television
broadcasting market. Since it is favoured by the measures
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(75)

(76)

*)

(*)

compared to its competitors who do not receive the
same funds, these measures must be regarded as selective
and as distorting competition within the meaning of
Article 87(1) of the EC Treaty.

(0) Effect on trade between Member States

State measures are caught by Article 87(1) of the EC
Treaty in so far as they affect trade between Member
States. This is the case whenever the such activities
involve intra-Community trade.

The Court of Justice has developed a wide interpretation
of this concept. Thus, the fact that the undertaking in
question does not engage in exports does not exclude
that trade may be affected. In fact, when a Member State
grants aid to an undertaking, domestic business may be
maintained or even increased due to the aid, which in
turn reduces other undertakings’ opportunities to
establish themselves on the market. The aid consequently
allows the recipient to maintain a share of the market
that could otherwise have been acquired by competitors
from other Member States (*°).

In the Broadcasting Communication, the Commission,
referring to the Court’s case-law, laid down that the ‘State
financing of public service broadcasters can generally be
considered to affect trade between Member States. This is
clearly the position as regards the acquisition and sale of
programme rights, which often takes place at interna-
tional level. In the case of public broadcasters who are
allowed to sell advertising space, advertising too has a
cross-border effect, especially for homogenous linguistic
areas across national boundaries. Moreover, the owner-
ship structure of commercial broadcasters may extend to
more than one Member State’.

In the case at hand, TV2 itself operates on the
international market in that it exchanges television
programmes through the European Broadcasting Union
and participates in the Eurovision system (*). It is in
direct competition with commercial broadcasters that are
active on the international broadcasting market and have
international ownership. According to the judgments of

Judgment of the Court of 13 July 1988 Case 102/87 French
Republic v Commission of the European Communities [1988] ECR
4067 and Order of the President of the Court of 17 March
1989 Case 303/88 Italian Republic v Commission of the European
Communities [1989] ECR 801.

Judgment of the Court of First Instance of 8 October 2002
Joined Cases T-185/00, T-216/00, T-299/00 and T-300/00
Meétropole Télévision SA (M6) (T-185/00), Antena 3 de Television,
SA (T-216/00), Gestevision Telecinco, SA (T-299/00) and SIC
Sociedade Independente de Comunicagio, SA (T-300/00) v
Commission of the European Communities [2002] ECR 1I-3805.

(78)

(*)

the Court of Justice, when aid strengthens the position of
an undertaking compared with other undertakings
competing in intra-Community trade the latter must be
regarded as affected by that aid (¥'). The financial means
made available to TV2 have given it a competitive
advantage in the acquisition of audiovisual rights and the
investment in programmes that can subsequently be
sold. Moreover, the aid measures have placed TV2 in a
favourable situation compared to its competitors within
the European Union by diminishing their opportunities
for establishing themselves in Denmark. The Commis-
sion therefore concludes that the measures benefiting
TV2 affect trade between Member States within the
meaning of Article 87(1) of the EC Treaty.

(d) Conclusion

Since all the conditions in Article 87(1) are fulfilled and
at least two of the conditions set out by the Court of
Justice in Altmark have not been met, the Commission
concludes that the financial measures benefiting TV2
must be considered State aid within the meaning of
Article 87(1).

Since TV?2 started broadcasting in 1989, all the measures
in question have been awarded to TV2 after Denmark’s
accession to the European Union. For this reason, the
measures, including the licence fee, constitute new State
aid and not existing aid within the meaning of Article 88
(1) of the EC Treaty.

Compatibility of the aid with the common market
pursuant to Article 86(2) of the EC Treaty

According to Article 86(2) of the EC Treaty ‘undertakings
entrusted with the operation of services of general
economic interest or having the character of a revenue-
producing monopoly shall be subject to the rules
contained in this Treaty, in particular to the rules on
competition, in so far as the application of such rules
does not obstruct the performance, in law or in fact, of
the particular tasks assigned to them. The development
of trade must not be affected to such an extent as would
be contrary to the interests of the Community’.

Judgment of the Court of 17 September 1980 Case 730/79
Philip. Morris Holland BV v Commission of the European
Communities [1980] ECR 2671, paragraph 11; Judgment of
the Court of 21 March 1991 Case C-303/88 Italian Republic v
Commission of the European Communities [1991] ECR 1-1433,
paragraph 17; Judgment of the Court of 19 September 2000
Case C-156/98 Federal Republic of Germany v Commission of the
European Communities [2000] ECR 1-6857, paragraph 33.
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(80)

(81)

(82)

The Court of Justice has consistently held that Article 86
of the EC Treaty authorises derogations from the ban on
State aid for undertakings entrusted with services of
general economic interest. The Court’s judgment in
Altmark has implicitly confirmed that State aid that
compensates the costs incurred by an undertaking for the
provision of services of general economic interest can be
found to be compatible with the common market if it
meets the conditions of Article 86(2) of the EC
Treaty (28).

In line with settled case-law of the Court of Justice (*%),
Article 86 of the EC Treaty constitutes a derogation that
should be interpreted restrictively. The Court has made
clear that, in order for a measure to qualify for such a
derogation, it is necessary that all the following
conditions be fulfilled:

— the service in question must be a service of general
economic interest and clearly defined as such by the
Member State,

— the undertaking in question must be explicitly
entrusted by the Member State with the provision of
that service,

— the application of the competition rules of the
Treaty must obstruct the performance of the
particular tasks assigned to the undertaking and
the exemption from such rules must not affect the
development of trade to an extent that would be
contrary to the interests of the Community.

The Broadcasting Communication sets out the principles
and methods which the Commission intends to apply in
order to ensure that the conditions referred to above are
complied with. It must therefore examine whether in the
case at hand:

— TV2's broadcasting activities are clearly and pre-
cisely defined by the Danish authorities as a service
of general economic interest (definition),

— TV2 is officially entrusted by the Danish authorities
with the provision of that service (entrustment),

— the State funding does not exceed the net cost of
that service, taking into account other direct or
indirect revenues derived from the service (propor-
tionality).

Altmark see paragraphs 101 to 109.

Judgment of the Court of 27 March 1974 Case 127-73 Belgische
Radio en Televisie v SV SABAM and NV Fonior [1974] ECR 313.

(83)

(84)

(86)

(87)

(a) Definition

As stated in point 33 of the Broadcasting Communica-
tion, it is for the Member States to define the public
service task of a public broadcaster. In view of the
specific nature of the broadcasting sector, the Commis-
sion considers a wide definition entrusting a given
broadcaster with the task of providing balanced and
varied programming in accordance with its remit, in view
of the interpretative provisions of the Protocol, to be
appropriate under Article 86(2) of the EC Treaty. Such a
definition would be consistent with the objective of
fulfilling the democratic, social and cultural needs of a
particular society and guaranteeing pluralism, including
cultural and linguistic diversity. The role of the
Commission is limited to checking whether the defini-
tion of public service contains any manifest error.

TV2 is obliged by law to provide as a public service
‘through television, radio, Internet and the like, a wide
range of programmes and services comprising news
coverage, general information, education, art and
entertainment’ to the entire Danish population. As
described in recital 15, the public service television
activities are specified in more detail in TV2's constitu-
tion and the Broadcasting Act.

Although TV2’s broadcasting obligation is of a qualita-
tive nature and rather widely defined, the Commission
considers this wide definition of the operator’s task to be
in line with the Broadcasting Communication.

The Commission also considers that TV2’s obligation to
support Danish cinema production falls within the scope
of public service broadcasting, as TV2 subsequently
broadcasts on public service television the films, for
which it has acquired the distribution rights.

The Commission does not accept the comments of
interested parties that TV2’s public service broadcasting
task cannot be considered a service of general economic
interest as this task does not differ from the requirements
for the authorisation imposed upon commercial opera-
tors. It is of the opinion that a distinction must be made
between the conditions for authorisation that a com-
mercial broadcaster must satisfy on the ground of public
interest and the State assignment of a task of public
interest to a public or private enterprise (*%). It is clear
that TV2 has an explicit statutory obligation to discharge
a public service broadcasting task. Moreover, TV2's
competitors, TV3 and 3+ as well as TvDanmark’s first
channel, are all broadcast under a UK authorisation.
Thus, the Danish rules do not apply to these channels. It
is only TvDanmark2 that is subject to the Danish
regulations. Likewise, it is not uncommon for obligations
similar to those imposed on channels operating in a
network in Denmark to be applied in other countries to

Recital 14 of Commission Decision 97/606/EC of 26 June 1997
pursuant to Article 90(3) of the EC Treaty on the exclusive right
to broadcast television advertising in Flanders (O] L 244,
6.9.1997, p. 18).
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(88)

(90)

(93)

ensure that minimum requirements as to ethics and
public moral standards are met. It is clear that the
detailed obligations as laid down in TV2’s constitution
exceed those minimum requirements.

Besides the obligation to transmit public service
programmes of a specific content through radio and
television, the public service definition of TV2 also
includes the obligation to provide, through the Internet
and the like, other services in the form of news coverage,
general information, education, art and entertainment.

Although the nature of information society services
differs from broadcasting services, according to para-
graph 34 of the Broadcasting Communication ‘the public
service remit might include certain services that are not
“programmes” in the traditional sense, such as on-line
information services, to the extent that while taking into
account the development and diversification of activities
in the digital age, they are addressing the same
democratic, social and cultural needs of the society in
question’.

In the present case, the Commission notes that TV2 has
operated an Internet site as part of its public service task.
That site informs users about TV2's public service
television programmes. In addition TV2 has operated a
commercial Internet site with games, etc.

The Commission acknowledges that TV2’s Internet pages
that are limited to informing the user about its public
service television programmes fall within its public
service broadcasting task. There is therefore no manifest
error in treating the operation of these pages as covered
by the public service task.

In contrast, TV2’s commercial Internet service should be
regarded as a purely commercial activity, as it offers
interactive products on individual demand like games or
chat rooms, which do not differ from similar commercial
products. Since such services do not address the
democratic, social and cultural needs of society they
cannot constitute services of general economic interest
under Article 86(2) of the EC Treaty. Indeed, the Danish
authorities considered these activities to fall outside the
scope of TV2’s public service.

(b) Entrustment

In order to qualify for the exemption under Article 86(2)
of the EC Treaty the public service remit must be
entrusted to TV2 by a legislative act. The Commission
notes that Sections 6a and 6b of the Broadcasting Act

94)

(96)

and TV2’s constitution formally entrust public service
broadcasting to TV2. However, since the definition in the
Act does not make sufficiently clear which kinds of other
activities are allowed as public services, it is necessary
that TV2 should be formally entrusted in advance with
each additional activity that TV2 wants to launch as a
public service. The Commission notes that, for the period
under investigation, TV2 did not provide other services
like this apart from its public service broadcasting tasks.
Indeed, the Internet pages offering other services such as
games were operated as a commercial activity while the
Internet pages that solely informed the user about TV2’s
public service television programmes can be considered
part of the public service broadcasting remit as they
cannot be separated from the broadcasting service.
Therefore the Commission concludes that, for the period
under investigation, the public service broadcasting remit
has been properly entrusted to TV2.

However, as stated in points 41 to 43 of the Broadcasting
Communication, not only should the public service be
formally entrusted to the broadcaster, it is also necessary
that the public service be delivered as prescribed in the
act of entrustment. Since the Commission cannot verify
whether any quality standards have been met, it is
desirable that an appropriate monitoring authority
should exist and it is for the Member State to choose
the mechanism to ensure effective supervision, provided
that the authority is independent from the undertaking
entrusted with the service.

In this context, the Commission notes that a specific
investigation into the substance and nature of TV2's
public service obligations, and how these were met in
practice, was carried out by the National Audit Office in
2000. That investigation did not find any lack of
compliance on the part of TV2 with its public service
obligations. Moreover, between 2001 and 2002 a Public
Service Council existed that was required to ensure that
TV2 complied with its public service obligations
although the Council has never published any reports.
Nor has the Commission any information that TV2 failed
to comply with its obligations or that its performance
was such that its activities could no longer be considered
a service of general economic interest under Article 86(2)
of the EC Treaty.

Under the Media Agreement concluded on 3 June 2002
TV2 is no longer required to present an annual public
service budget or accounts. Instead, the Government
concludes a public service contract with TV2 obliging the
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99)

latter to present an annual report on its compliance with
the obligations under the public service contract. The
annual reports are submitted to the Radio and Television
Board for approval.

As regards the financial control of the public broad-
casting service, the Commission notes that, throughout
the whole of the period under investigation, the National
Audit Office has audited TV2’s accounts. These audits
have included both financial audits and management
audits, although the Office did not have any power to
prevent overcompensation of TV2'’s public service costs.

On the other hand, the Commission is empowered to
assess possible overcompensation. It notes that the
Transparency Directive has been transposed in Denmark.
It has also received sufficiently transparent data from the
Danish authorities to assess whether the state funding
exceeded the extra costs of providing public service
broadcasting.

() Proportionality

Pursuant to the Transparency Directive (*'), Member
States are required to maintain separate accounts for
public service and non-public service activities. Costs and
revenues must be correctly allocated on the basis of
clearly established, objective cost accounting principles.

(100) The Commission has taken the view that, in the

broadcasting sector, separation of accounts may not be
straightforward or even feasible on the costs side when
different activities share the same inputs. In this sector,
Member States may consider broadcasters’ entire
programming to be covered by the public service remit
while at the same time allowing for its commercial
exploitation (*3).

(101) When an undertaking is compensated, State aid must

not exceed the net costs of the public service mission. To
arrive at the net costs, account must be taken of other
direct or indirect revenues derived from the public
service mission. The net benefit of carrying on the public
service activity is therefore taken into account in
appraising the proportionality of the aid.

(102) Moreover, there may be market distortions that are not

N

)

necessary for the fulfilment of the public service mission.
For example, if loss of revenues is covered by State aid a
public service broadcaster might be tempted to depress

Commission Directive 2000/52/EC of 26 July 2000 amending
Directive 80/723/EEC on the transparency of financial relations
between Member States and public undertakings (O] L 193,
29.7.2000, p. 75).

Point 53 of the Broadcasting Communication.

the prices of advertising or other non-public service
activities on the market so as to reduce competitors’
revenues. The Commission considers that, whenever a
public service broadcaster reduces prices in non-public
service activities below the level needed to recover the
stand-alone costs that an efficient commercial operator
in a similar situation normally has to recover, this
indicates overcompensation of public service obliga-
tions.

(103) The Commission’s assessment of proportionality there-

(i)

fore has two aspects: on the one hand, it has to calculate
the net cost of the public service task entrusted to TV2
and verify whether this cost has been overcompensated;
on the other, it must investigate any available evidence
suggesting that TV2 has depressed prices in commercial
markets such as advertising with a view to reducing its
competitors’ revenues.

Net public service cost — the issue of over-
compensation

(104) In applying the proportionality test, the Commission

first needs to determine the cost of the service of general
economic interest. As TV2 also carries out commercial
activities, it needs to keep separate accounts for its
different activities. After 2001 TV2 has been obliged by
law to keep separate accounts for its public service and
commercial activities.

(105) Second, when calculating the net costs the Commission

*)

has to deduct from the gross public service costs all the
net benefits accruing from the commercial exploitation
of the public service activity. For the investigation at
hand, the Danish authorities have provided figures in
accordance with the method presented in point 56 of
the Broadcasting Communication to show the returns
on TV2’s commercial and public service activities. The
figures show that most of TV2’'s commercial activities
have shared the same inputs as its public service
activities (**). As a consequence, no meaningful alloca-
tion of costs to these commercial activities has been
effected. When this is the case, the Commission deducts
the net revenues of the commercial exploitation in order
to calculate the net public service costs. The commercial
Internet activities are the only ones that can be regarded
as separable from the public service activities. The losses
that TV2 has made on the commercial Internet activities
since they were begun in 1997 amount to DKK
11,3 million.

For example, the profit margin on leasing masts is 100 %, on
merchandising it has varied between 53,5 % and 100 %, on
other programme sales the variation is 85,7 % to 92,3 %, while
the margin for other sources of income varies between 62 %
and 75 %.
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(106) Lastly, the Commission has to assess whether the total (advertising income and other commercial income) from
State measures do not exceed the net cost of the service the gross public service cost to arrive at the net public
of general economic interest. service cost. The cash financing from the State has then

been deducted from the net public service cost. This

(107) Thus in the case at hand the Commission has deducted calculation is displayed in the table below:

the income generated by the public service activities

Table 1

Public service cost and compensation measures 1995 to 2002 on the basis of the accounts

(DKK million)
Year 1995 1996 1997 1998 1999 2000 2001 2002 Total

Gross public service cost - 7558 -8562| - 14152 - 14753 | -14391| -1531,6| -15185| - 16041| -105958
Investment in digitalisation ) 0 0 0 0 -103 -4 - 56,7 -239 - 949
Net advertising income 0 0 10919 11184 10144 10899 1006,8 10283 6 349,7
Other 832 121,6 97,3 76,3 50,9 65,4 58 73,8 626,5
Net public service cost -6726| -7346| -2260| -2806| ~-3841 -3803| -5104| -5259| -37145
Licence fee/TV2 Fund 730,4 694 3285 357,5 414,6 4492 5373 556,2 4067,7
Transfer when Radio Fund was wound up 0 0 8 10 15 25 0 0 58
Transfer when TV2 Fund was wound up 0 0 07 0 0 0 0 0 207
Balance (net cost minus state compensation) 57,8 - 40,6 327,5 86,9 45,5 939 26,9 30,3 628,2

(") The capital injection transferred to TV2 for digitalisation is shown in 1997 as income. The corresponding reductions have been taken into account as costs when the investments have been
made. So as not to take the same costs into account twice, the depreciation corresponding to the investments made have been deducted from the gross public service cost.
Source: TV2's annual profit and loss accounts.

(108) As can be deduced from the above table, the financing exceeds the costs by DKK 628,2 (EUR
84,3 million).

(109) The Commission notes that TvDanmark considers that the other measures that have benefited TV2,
such as the exemption from interest payments and tax and the access to a nationwide transmission
frequency on favourable terms, should also be taken into account for the assessment of the
overcompensation. These benefits are summarised in the table below:

Table 2

Estimated benefits from tax exemption, waiver of interest and transmission frequency

(DKK million)

1995 1996 1997 1998 1999 2000 2001 2002 Total
Corporation tax exemption 19,7 -138 54,6 30,1 16,7 29,7 18,5 39 1594
Accrued interest on establishment loan 445 39,2 36,9 413 37,5 45,1 51,7 45,6 341,8
State guarantee, operating loans 24 21 1,7 14 1,0 0,7 0,4 0,1 98
Transmission frequency fee () 23 7.9 12,6 214 26,0 70,2
Total 66,6 27,5 95,5 80,7 67,8 96,9 96,6 49,6 581,2

(" The difference in the frequency fee paid by TV2 and the networking fee paid by TvDanmark.
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(110) The Commission agrees that these measures must be

considered in the present case. However, in calculating
the overcompensation, it is not appropriate to include
them in the calculation in Table 1. In line with the
Commission’s position in the RAI case (**), these
additional benefits can be considered compensating
costs that otherwise would have had to be financed.
Thus, in appraising the proportionality of the State
funding of the costs of the public service task, these
additional advantages should not be included, since
paying them would have proportionately increased the
initial costs of the public service entrusted to TV2; it
would make no difference to the net result. However,
when this is the case it must be ensured that these
advantages benefit only the public service task and do
not spill over to the commercial activities. This latter
point is addressed in recitals 128 to 130.

(111) The Danish Government advances a number of

arguments to justify the surplus funding that has been
provided. First, it considers that the surplus reflects a
reasonable return on TV2’s activities. Second, it argues
that it was necessary to build up capital in order to
enable TV2 to absorb fluctuations in advertising income,
thereby ensuring that the public service task assigned to
it could be performed. Third, it contends that it acted as a
private market investor in building up equity since that
was necessary to optimise TV2’s capital structure.

(112) The Danish authorities’ first argument is that the capital

was necessary as a reserve against any fluctuations in
advertising income. They point out that in 1996 the
National Audit Office stated in its report that TV2
should build up equity to allow for fluctuations in such
income.

(113) The Commission recognises that it may be necessary for

undertakings to keep such reserves to ensure that they
can perform their public service tasks. However, these
reserves must be established for a specific purpose and
be regularised at fixed times, when the overcompensa-
tion that has been determined must be reimbursed. This
ensures that the public service broadcaster does not gain
an unjustified advantage. The Commission notes that in
the present case no specific reserves of this nature were
built up and what was accumulated instead was equity
capital, which can be used for any purpose and need not
be applied to performing service tasks.

(114) The Danish authorities further argue that TV2 would not

S

have been able to sustain sudden falls in advertising
income like that that took place in 1999. In that year
TV2 saw its advertising revenue decrease by DKK 104
million, or 9,3 %, from the previous year. However, in

Commission Decision 2004/339/EC of 15 October 2003 on
the measures implemented by Italy for RAI SpA (O] L 119,
23.4.2004, p. 1).

the same year, licence fee income increased by DKK 57
million, or 16 %, from the previous year. TV2 also
reduced its programming costs, like any commercial
broadcaster whose revenue was reduced. Overall, TV2’s
annual surplus decreased, but it remained profitable and
did not at any point have to draw on its reserves. As a
result, TV2 has never actually needed the capital that was
built up.

(115) The Commission is therefore of the opinion that the

surplus that was built up was not necessary for TV2 to
function properly. Moreover, if it had been considered
necessary to create a buffer against any falls in
advertising revenue, an appropriate means would have
been to create a transparent reserve and not simply to
allow surpluses to accumulate in the company. Accord-
ingly it cannot accept the Danish authorities’ first
argument.

(116) As their second argument, the Danish authorities

contend that they acted in their capacity as sole
shareholder when they reinvested TV2's annual profit
and that the profit reflects a reasonable return on TV2’s
activities.

(117) In accordance with settled case-law of the Court of

Justice, the Commission must therefore determine
whether in similar circumstances a private investor of a
dimension comparable to that of the administrative
bodies in the public sector could have been expected to
provide capital injections of the same size (**) v .

(118) First of all, the Commission notes that it was the Danish

State that decided to establish TV2 with loans instead of
equity. Thereafter it also provided operating loans for
TV2. Since Denmark is the sole sharcholder in the
company in either case it is both the first and last
creditor to be reimbursed in a winding-up. From the
standpoint of an investor, the Danish State could have
sought the best possible return on its investment, either
in the form of interest on a loan or a return on an equity
stake.

(119) The Commission points out that Denmark has forgone

*)

servicing charges on the loan throughout the whole
period under investigation. Instead TV2 has been able to
build up its capital whilst simultaneously continuing to
enjoy a waiver of servicing charges on the loan, giving it
significant surplus capital that was not earmarked for any
specific purpose. Moreover, the Danish State has not
asked for any return on the capital that has been built up.
It has in fact refrained from asking for a normal return,
unlike a normal owner of a company or a creditor.

Judgment of the Court of 3 October 1991 Case C-261/89
Italian Republic v Commission of the European Communities [1991]
ECR 1-4437; Judgment of the Court of 14 September 1994
Joined Cases C-278/92, C-279/92 and C-280/92 Kingdom of
Spain v Commission of the European Communities [1994] ECR I-
4103.
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(120) The Danish authorities have not adduced any evidence to

show why it would make strategic sense to reinvest the
surplus in TV2 instead of asking for compensation in the
form of interest or a return. Such a decision would
normally be taken by an investor only if he thought that
the reinvestment would produce added value on his
initial investment. In this case the Danish authorities
have not claimed that there was a business plan or a
clear, developed business strategy showing that this was
so. Nor are there any other indications that TV2 is
planning to develop its activities to generate added value.

(121) The Commission notes that the TV2 Fund was wound

up in 1997 and that TV2 was allowed to keep the
surplus. It does not agree that the Minister of Culture’s
Decision to allow TV2 a greater degree of financial
freedom can be treated as equivalent to an express
decision by the State as an investor to start reinvesting
any surpluses in TV2.

(122) The Commission therefore finds that, since in the

present case there was no investor to receive a return, it
is unnecessary to have regard to any return on capital in
calculating TV2’s net costs.

(123) The Commission cannot accept the criteria advanced by

the Danish authorities to show that they acted as a
private investor would when they reinvested the annual
surpluses in TV2. The Danish authorities use the surplus
generated on the turnover as a criterion for appraising
TV2’s profits. It must be stressed in the present case that
the Danish authorities are already funding TV2 since
they are making available significant resources to cover
part of its operating costs. The scale of these resources
directly influences the profits TV2 can generate. It is
doubttul whether it is meaningful to analyse the ratio in
cases where the State acts as both the source of finance
and the investor. Since the level of State funding is not
dependent on the costs, this ratio can always be
improved simply by increasing the amount of funding
the State assigns. However, since overfinancing usually
leads to inefficiency and a heavier drain on State
resources, it is by no means certain that increasing State
funding will produce correspondingly improved profits.

(124) The Commission therefore finds that the Danish

authorities cannot be considered to have acted as a
private investor on a market economy. They cannot be
considered to have acted in such a way that they carefully
researched and analysed which investment could have
maximised its return. Moreover, the surplus was not
transferred to TV2’s capital on transparent terms in
accordance with an express decision and for a specific
purpose in line with the rules on transfers of capital. As
is pointed out above, the Danish authorities did not
request any return on their investment and their
reinvestment of the annual surplus in TV2 was not
based on any ‘market economy investor’ strategy.

(125) The only exception is the capital injection for investment

in the digitalisation of TV2’s production equipment. The
Commission notes that the Danish authorities argue that
this capital cannot be considered free equity. TV2's 1997
annual accounts indicate that it was decided in the Media
Agreement that TV2 should digitalise its production
equipment before the end of 2000. DKK 300 million
was earmarked for the digitalisation of both TV2 and the
regional stations. In 1997 DKK 167 million was
transferred to TV2 for this purpose. The Commission
therefore agrees that the transfer was made on a clear
decision and for a specific purpose.

(126) However, this reserve was in the end only partly used in

accordance with that decision. At the end of 2000 when
digitalisation should have been completed TV2 had only
invested DKK 14,3 million of the DKK 167 million. At
the end of the period under investigation only a total of
DKK 95 million was actually invested in digitalisation
equipment. With effect from 1 January 2003, the
balance of DKK 72 million of this reserve was released
and is consequently at TV2’s disposal to use for any
purpose it wishes. The Commission is therefore of the
opinion that the balance, which in fact can be compared
to any other source of cash financing for covering TV2's
operating costs, may result in overcompensation. This
balance is thus taken into account in the calculation of
the overcompensation referred to above.

(127) In view of the above arguments, the Commission

concludes in the first part of its appraisal of proportion-
ality that TV2 has in fact been overcompensated by DKK
628,2 (EUR 84,3) million.

(128) As explained in the introductory section, TV2 also

carries on a number of commercial activities, which are
fairly marginal in relation to its total activities. The costs
of these commercial activities have been allocated on the
basis of the method presented in the Broadcasting
Communication and so no full cost allocation has been
applied. As for the advantage that TV2 derives from
access to the transmission frequency, the Commission
notes that this is ring-fenced to the public service. It also
considers that the financing costs (interest benefits) can
be fully attributed to the public service activities.

(129) To neutralise the effect of the tax exemption that the

public service activities enjoy, 30 % of the profits on the
commercial activities are transferred to that service but
this has only been in operation since 2001. The
Commission therefore acknowledges that there may
have been a distortion on the broadcasting market in
that TV2 has not had to take the corporation tax rate
into account in setting its commercial prices. However,
the advantage should no longer exist in future because
the share of the transfer corresponds to the actual rate of
taxation, as a result of this neutralisation mechanism.
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This does not pose a problem for establishing the
amount of past overcompensation as the total income of
these commercial activities has been used to reduce the
net cost of the public service.

(130) TV2 has carried on loss-making commercial Internet

(if)

activities. Since these activities fall outside the public
service broadcasting task no state funding is possible.
Moreover, as no other activities have been operated on a
stand-alone basis, no surpluses from commercial
activities exist to cover Internet losses.

Behaviour restricting competitive in com-
mercial markets

(131) As is indicated in the Broadcasting Communication, the

Commission is of the opinion that behaviour by public
service broadcasters restricting competition cannot be
considered necessary for the fulfilment of public service
tasks. In point 58 of the Communication it is stated that
‘a public service broadcaster, in so far as lower revenues
are covered by the State aid, might be tempted to depress
the prices of advertising or other non-public service
activities on the market, so as to reduce the revenue of
competitors. Whenever a public service broadcaster
undercuts prices in non-public service activities below
what is necessary to recover the stand-alone costs that an
efficient commercial operator in a similar situation
would normally have to recover, such practice would
indicate the presence of overcompensation of public
service obligations’.

(132) TvDanmark submitted information showing that it

cannot cover the stand-alone costs of its TV operations
by the prices that TV2 charges. TvDanmark compares its
costs to the TRP 21-50 prices that TV2 has been
charging.

(133) For this comparison to be valid the Commission has, as

a first step, to establish whether TvDanmark can be
considered to be in a similar situation to TV2 and
whether it is an efficient operator.

(134) First, the Commission has to appraise whether TvDan-

mark is in a similar situation to TV2. The Commission
makes the points set out below. TV2’s viewer share is
about 35 % whereas the corresponding figure for
TvDanmark is approximately 15 %. In addition the
companies’ shares of the advertising market differ
significantly: TV2’s market share is about 60 % whereas
TvDanmark’s market share is around 8 %. TV2’s
advertising turnover has been approximately five times
that of TvDanmark. Moreover, TV?2 is the only station to
reach 100 % of the population, whereas TvDanmark2
has a coverage of 77 % and TvDanmarkl has even
smaller coverage. In view of this, TvDanmark cannot be
directly compared to TV2.

(135) Second, the Commission has to establish whether

TvDanmark is an efficient market operator. An efficient
operator can be identified by an analysis of generally
used accounting ratios and a comparison of the
operator’s results with average profits generated in the
Member State. The analysis must take into account the
different size of the operators and their specific cost-
structures. However, as already established above, the
operators on the Danish market are not in a sufficiently
similar situation to allow a direct comparison of
performance ratios based on profit and loss accounts.
The Commission therefore is of the opinion that an
analysis of those ratios on the Danish market is not
appropriate in the case at hand.

(136) Instead the Commission has analysed the financial

performances of TvDanmark and SBS Broadcasting. On
this analysis the Commission cannot establish with
certainty whether the losses incurred stem from high
initial start-up costs that TvDanmark has not yet been
able to recover or whether the operator is simply not
performing efficiently. Despite several requests, the
Commission could not obtain the data on the third
television company, TV3, that are needed for a
comparison with the third operator on the market. As
a consequence the Commission cannot conclude with
certainty whether TvDanmark’s losses are caused by
TV2's pricing behaviour or by other factors for which
TvDanmark itself is responsible.

(137) Since it cannot be established with certainty whether

TvDanmark is an efficient operator and since a direct
comparison of the two operators is not possible the
Commission considers that the appraisal that was made
is not conclusive in this case. It has therefore analysed
TV2's pricing policies and available data on the
advertising market in greater depth in order to appraise
whether the operator acted with a view to maximising its
advertising revenues during the period under investiga-
tion.

(138) First, the Commission compared the prices of the two

operators and analysed TV2’s pricing policies, focusing
on the years 1998 to 2002 when, according to the
complainant, TV2 started forcing down prices on the
advertising market. Second, it analysed Danish advertis-
ing expenditure compared with the EU and the other
Scandinavian countries in particular. Third, it examined
the contact prices in all Scandinavian countries and for
all media types.

(139) TV2’s behaviour on the advertising market is under

investigation by the Danish competition authorities and
the following appraisal is without prejudice to the
outcome of that investigation.
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Advertising prices

(140) Viewer shares and composition, programme content, the

rules on advertising time, and the funding mechanism of
the channels are all factors that affect competition on the
advertising market. As a result, prices also vary between
different television broadcasters. Channels also sell a
range of differentiated products that fetch different
prices (%9).

(141) The prices charged by channels include significant

discounts and so it is not relevant to compare listed
prices in television advertising. By far the largest
proportion of television advertising (approximately
90 % of all nationwide advertising) involves annual
agreements under which television channels grant
annual rebates. In addition other discounts are granted
(for new advertisers, less attractive advertising slots,
additional volume discounts, etc). Media agencies
negotiate and arrange these agreements.

(142) In order to compare the different stations, an average of

the different prices charged has to be established. The
following table displays the average prices for the target
group TRP 21-50. These prices have been calculated by
dividing the relevant stations’ national advertising spot
turnover by the number of national TRP 21-50
delivered, as shown below (*¥):

Table 3

1998 1999 2000 2001 2002
TVDanmark (EUR) 283 270 252 251 211
TV2 (EUR) 480 409 364 381 325
Difference (EUR) 197 139 112 130 114
TVDanmark's CPP as share of
TV2's CPP ()(%) 58,9 66,0 69,3 65,9 64,9
TV2's average CPP for TRP 21-50
weighted for coverage (by
0,7) (EUR) 336 286 255 267 228
TVDanmark's CPP as share of
TV2's Weighted CPP (%) 84,2 943 99,0 94,1 92,7

(%) CPP = cost per point. The cost per point expresses the cost of advertising per rating point, ie.
either per GRP or per TRP.

Different categories of rating points, spot campaigns, etc.

The Gallup-meter system records how many gross rating points
each station actually delivers. This figure has then been adjusted
by the station to reflect TRPs delivered.

State aid C-60/99 (ex NN 167/95) France, State aid in favour of
France 2 and France 3, 10 December 2003.

(143) On the data above, TvDanmark’s TRP 21-50 price has
been around 30 to 40 % lower than that of TV2. As the
Commission held in its decision on State aid in favour
of France 2 and France 3, there is a positive relationship
between the average number of contacts and the
average net price per contact in the television
advertising market (*%). It follows that a difference in
prices between broadcasters could be explained by a
difference in their ability to attract viewers. In such a
situation, it is relevant to establish whether the actual
price difference reflects the conditions of the market.

(144) In contrast to the situation in the French case, in the
present case observations can be analysed only for two
operators. As a consequence the slope of the linear
regression line will be calculated on the basis of the
prices of these two operators and will be of little
statistical relevance. It follows that no conclusions can
be drawn on the appropriateness of the slope of the
line.

(145) In order to verify whether the actual price difference
between the two operators reflects market conditions a
correction factor was therefore applied to attempt to
neutralise TV2’s stronger position on the market. This
weighting factor was derived from calculations by
media agencies and reflects the different coverage in the
target group attainable by purchasing 100 TRP 21-50
from TvDanmark and TV2. TvDanmark is on average
slightly below 70 % of TV2’s reach (in purchasing 100
TRP 21-50). If this factor is applied the prices are
nearer to converging, while TV2's price remains
slightly higher than that of TvDanmark. The difference
in price thus seems to reflect market conditions.
However, this result has to be treated with caution since
the weighting factor cannot possibly adjust all the
differences between the stations.

(146) The Commission also notes that the complainant
maintains that in fact operators on the television
advertising market do not compete either on listed
prices or on the average GRP or TRP prices as
presented above. TvDanmark argues instead that
operators actually compete on marginal prices; these
marginal prices derive from TV2’s stronger position in
the market. In order for advertisers to achieve their
campaign goals they have to buy a certain proportion
of rating points exclusively from TV2. Since there was
no competition on these ‘infra-marginal’ units TV2 was
able to gain additional profits on them. As a result the
operators competed on residual rating points and thus
on marginal prices. TvDanmark claims that these prices
have been even lower than the average prices shown in
the tables above.
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(147) Leaving aside the question whether this claim is correct,

the Commission considers that such behaviour would
have been made possible by TV2’s strong position on the
market. However, the present investigation has to
establish whether TV2's behaviour on the advertising
market was such that it did not attempt to maximise its
revenues. While it cannot be excluded that TV2 kept its
prices low to maintain a high market share this
behaviour does not point unequivocally to refraining
from maximising income.

TV?2’s pricing behaviour during the
investigation period

(148) It has been established above that TV2’s prices have been

higher than TvDanmark’s during this period. It is also
clear that, despite increases in listed prices, the actual
price level has been declining during this period. TV2
has significantly increased the level of the discounts
granted.

(149) However, an analysis of prices cannot establish whether

alterations in prices have actually contributed to
reducing total income from advertising, thereby increas-
ing the need for state funding. To address this issue the
Commission analysed TV2’s pricing policy and its
consequences for the overall advertising income that it
has generated.

(150) As is explained below, during the period under

investigation TV2 both raised and cut prices on a
number of occasions (the latter by granting higher
discounts). The following table provides an overview of
changes in TV2’s overall level of advertising revenue in
the period 1998 to 2002, during which the complainant
contends that TV2 was forcing down prices on the
Danish market.

Table 4
(DKK million)
1998 1999 2000 2001 2002
National advertising 1008 884 959 879 884
income C1L3% | +85% | (83% | (-06%

(151) In 1997 TV2 took the strategic decision not to expand

capacity utilisation but to increase its prices in 1998.
Another price increase was implemented in 1999. The
Danish authorities claim that in 1999 competition
became so fierce that TV2 encountered difficulties as a
result of the price increases and its income from
advertising fell by about 10 % compared to the preceding
year.

(152) In 2000 TV2 expected competition to intensify

significantly and did not raise its prices. Indeed actual
prices decreased due to the new rebate scheme
introduced by TV2. As a result TV2 expanded its
capacity utilisation by 33 % over the preceding year.
However, the pricing measures led to an increase in its
nationwide advertising income of 8,4 %. In 2001 TV2
again increased its prices. Despite the rising prices TV2’s
advertising income and capacity utilisation decreased to
the level of 1999. In 2002 TV2 reduced prices again and
there was a slight decrease in total turnover in that year.
However, turnover on the overall advertising market
decreased even more.

(153) What has been indicated above shows that the use of

extensive rebates resulted in a reduction in the actual
price level. TV2 was able to compensate for the decrease
in prices by expanding capacity utilisation. Since its
competitors lack the same capacity reserve they could
not follow suit. In order to survive on the market they
have had to follow TV2’s actions. During years when
TV2 increased its prices its advertising turnover fell. On
the other hand, when TV2 has reduced its prices it was
able to increase its total turnover. The Commission
therefore concludes that TV2’s price cuts have actually
brought it higher overall income. As a consequence,
TV2’s pricing behaviour would not indicate that it
refrained from seeking to maximise its income.

Television advertising expenditure in Denmark compared to

the EU as a whole

(154) A comparison of prices between the Danish operators

and an analysis of TV2's pricing behaviour do not
provide evidence whether overall prices on the Danish
television advertising market were too low. Such a
depressed level of prices could stem from TV2's use of its
stronger position to bring down the overall level of
television advertising expenditure below where it would
have been in a normal competitive situation.

(155) To address this issue, the Commission analysed

(*)

(*)

economic data on the advertising market in all EU
countries and compared these with Denmark. As Danish
television advertising is most comparable with other
Northern countries, the Commission also compared data
for Denmark and other Nordic countries (Finland,
Sweden and Norway) (*°). The key figures for television
advertising expenditure that have been analysed are: (1)
television advertising expenditure expressed as a share of
total advertising expenditure; (2) television advertising
expenditure per capita; (3) television advertising expen-
diture expressed as a percentage of GDP. The table below
gives an overview of these figures (*):

Both the Danish authorities and the complainant are of the
opinion that the prices in Denmark can be compared best with
other Northern countries as the market conditions are similar
(size, viewing behaviour).

Figures were not yet available for 2002.
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Table 5

Key figures for television advertising expenditure in
Denmark, the EU and other Nordic countries

1995 | 1996 | 1997 | 1998 | 1999 | 2000 2001

TV advertising DK 27 29 29 30 28 27 27
expenditure as EU 35 37 37 37 37 37 37

share of towl | N | oy | s |26 | w7 | | w7 | 26
advertising dic

expenditure (in
per cent)

TV advertising | DK | 39 | 44 | 48 | 51 | 46 | 47 44
expenditure per | Ey | 37 | 40 | 45 | 49 | 53 | 60 58
apita (in EUR) | nor | 32 36 | 41 44 | 45 54 49
dic

TV advertising DK | 149 | 1,61 | 1,70 | 177 | 151 | 145 | 134
expenditure asa | EU | 220 | 234 | 246 | 258 | 270 | 288 | 271

percentage share | Nor | 45 [ 151 | 1,62 | 172 | 166 | 173 | 155
of GDP dic

Source: European Audiovisual Observatory, EuroStat,

(156) The above table shows that the share of advertising out

(*)

*)

of total advertising expenditure was lower in Denmark
(27 %) in comparison to the EU average (37 %). However,
it also shows that there is a general divide between the
north and the south of Europe (*!). In the southern
Member States television advertising expenditure is
considerably higher than in the northern Member
States (+?). The same pattern can be seen for television
advertising expenditure as a portion of GDP (*’). In
addition television advertising expenditure per capita
shows a marked difference between the Member
States (**). When these ratios are set in the context of
the Nordic countries, the Danish spending pattern is in
line with other Nordic countries.

A major reason for the divide is the significantly smaller
amount of time people in Nordic countries spent watching
television. In Denmark average daily viewing was 156 minutes
per capita in 2002 whereas it was 192 minutes in the EU.

In 2001 in the EU the fraction was highest in the southern
Member States Portugal (60 %), Italy (54 %) and Greece (49 %).
In the Netherlands (23 %), Finland (24 %), Austria (26 %) and
Ireland (26 %) it turned out to be lower than in Denmark. In
Sweden the share matched with that in Denmark

Television advertising expenditure as share of GDP were high in
the southern countries as Portugal (6,66 %), Greece (4,04 %o),
Italy (3,22 %o), and Spain (3,21 %o).

Television advertising expenditure per capita was lower in 2001
in Finland (EUR 42) and Sweden (EUR 43) and at a similar level
in the Netherlands (EUR 45). They were highest in the UK (EUR
90), Portugal (EUR 80) and Belgium (EUR 73).

(157) In view of what has been indicated above, the

Commission concludes that there is no clear and
equivocal evidence that the Danish television advertising
market was systematically and consistently depressed
due to TV2’s pricing behaviour.

Inter-media prices

(158) The complainant also submitted data comparing contact

prices (expressed in CPM (*’)) across borders for one
media type and across media types in one particular
country. This information compares the cost of
contacting 1 000 persons by an advertisement using
either printed media or television in Denmark, Norway
and Sweden (*9).

(159) The data show that television advertising is less

expensive in Denmark than Sweden and Norway (¥),
whereas the opposite is true for print media (*3).

(160) However, the Commission cannot verify the reliability of

the data provided and no such data are publicly available.
Since the information is very limited and does not take
possible cultural differences into account, the Commis-
sion cannot draw any valid conclusions on the level of
contact prices for the different media in the Scandina-
vian countries.

(161) The Commission therefore concludes that TV2 had the

highest prices on the Danish market during the period
under investigation since it was able to price its product
15 to 40 % higher than its competitors, depending on
the size of the target group. In comparison to Sweden
and Norway, prices are approximately 20 % lower in
Denmark.

(162) On the basis of the above analyses, the Commission

concludes that from a State aid perspective there is
currently no clear evidence that TV2 did not attempt to
maximise its advertising revenue and that this behaviour
would have led to an increased need for State funding. In
any event, the Commission is of the opinion that any
loss of TV2’s income from advertising activities does not
exceed the level of overcompensation already estab-

lished.

CPM (cost per thousand) represents either the cost to generate
1 000 gross impressions within the group or the cost to reach
1 000 different individuals in the group.

Television contact prices for Norway and Denmark are
estimated on the basis of information from the local SBS
station. The estimates for print media were provided by a media
agency.

CPM for television is 13 in Denmark, 14 in Sweden and 18 in
Norway.

CPM for print is 21 in Denmark, 17 in Sweden and 12 in
Norway.
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VL CONCLUSION

(163) For the reasons set out above, the Commission
concludes that the aid covered by this investigation has
overcompensated TV2 by an amount of DKK 628,2
million (EUR 84,3 million) and that this amount it is not
compatible with the common market on the basis of
Article 86(2) and must be recovered. Regarding the
person from whom the amount must be recovered, the
Commission notes that in December 2003, when TV2
altered its legal status by incorporation as the limited
liability company TV2/Danmark A[S (hereinafter
referred to as TV2 A[S), the full amount of the advantage
was transferred to TV2 A/[S. It follows that the full
amount of the overcompensation now benefits TV2 A[S
and must be recovered from it. The amount of the
overcompensation has been calculated annually, on the
basis the situation at the end of each year (31 December).
This date must be applied for calculating interest,

HAS ADOPTED THIS DECISION:
Article 1

The aid granted between 1995 and 2002 to TV2/Danmark in
the form of licence fee resources and the other measures
described in this Decision is compatible with the common
market under Article 86(2) of the Treaty with the exception of
an amount of DKK 628,2 million.

Done at Brussels, 19 May 2004.

(*) OJ L 140, 30.4.2004, p. 1.

Article 2

1. Denmark shall take all the measures necessary to recover
the said amount of DKK 628,2 million.

2. Recovery shall be effected without delay in accordance
with the procedures under national law, provided these allow
the immediate and effective implementation of this Decision.

3. The amount to be recovered shall bear interest through-
out the period running from the date on which it was first put
at the disposal of the recipient until its actual recovery. The
compound interest shall therefore be calculated starting from
the first year when overcompensation occurred. For sub-
sequent years, interest shall be correspondingly payable on all
other amounts of overcompensation provided in that year.

4. The interest to be recovered under paragraph 3 shall be
calculated in accordance with the procedure laid down in
Articles 9 and 11 of Commission Regulation (EC) No 794/
2004 (*9).

Article 3

Denmark shall inform the Commission within two months
following notification of this Decision of the measures
planned and already taken to comply with it. It shall provide
this information using the questionnaire in the Annex to this
Decision.

Article 4

This Decision is addressed to the Kingdom of Denmark.

For the Commission
Mario MONTI
Member of the Commission
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ANNEX

Information on the implementation of Commission Decision 2005/217/EC

1.  CALCULATION OF THE AMOUNT TO BE RECOVERED

1.1. Please provide the following details on the amount of unlawful State aid that has been put at the disposal
of the recipient:

Amount of

Date(s) (*) aid () Currency Name and address of recipient

(*) Date(s) on which (individual instalments of) the aid was put at the disposal of the recipient.
(**) Amount of aid put at the disposal of the recipient (in gross aid equivalents).

Comments:

1.2. Please explain in detail how the interest to be paid on the amount of aid to be recovered will be calculated?

2. MEASURES PLANNED AND ALREADY TAKEN TO RECOVER THE AID

2.1. Please describe in detail what measures are planned and what measures have already been taken to effect
an immediate and effective recovery of the aid. Please also indicate, where relevant, the legal basis for the
measures taken/planned.

2.2. By what date will the recovery of the aid be completed?

3. RECOVERY ALREADY EFFECTED

3.1. Please provide the following details on the amounts of aid that have been recovered from the recipient:

Amount of

Date(s) (%) aid repaid

Currency Name and address of recipient

(*) Date(s) on which the aid was repaid.

3.2. Please attach proof of repayment of the amounts of aid specified under point 3.1 in the table above.
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COMMISSION DECISION

of 5 July 2005

on the aid scheme which Italy is planning to implement for the protection of bergamots and
bergamot derivatives in Calabria

(notified under document number

€(2005) 1814)

(Only the Italian text is authentic)

(2006/218EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES, (6)

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of
Article 88(2) thereof,

Having called on interested parties to submit their comments 7)
pursuant to that Article,

Whereas:
L. PROCEDURE

(1) By letter dated 20 January 2000, registered as received on
25 January 2000, the Italian Permanent Representation
to the European Union notified the Commission,
pursuant to Article 88(3) of the Treaty, of a draft law
laying down standards for the protection of bergamots
and bergamot derivatives.

(2) By letter dated 14 March 2000, the Commission asked
the Italian authorities for additional information con-
cerning the aid provided for in the draft law.

(3) By letter dated 15 March 2000, registered as received on
28 March 2000, the Italian Permanent Representation to
the European Union sent the Commission an extract
from the Gazzetta ufficiale della Repubblica Italiana showing
that the draft law concerned had been published as Law (10)
No 39 of 25 February 2000 (hereafter Law No 39)
together with a note from the Italian authorities stating
that the grant of the proposed aid was subject to
Commission approval.

(4) By letter dated 5 June 2000, registered as received on
9 June 2000, the Italian Permanent Representation to the
European Union sent the Commission the additional
information requested from the Italian authorities by
letter of 14 March 2000.

(5) After considering this information the Commission
requested new information from the Italian authorities
by letter dated 28 June 2000. M

By letter dated 17 July 2000, registered as received on
25 July 2000, the Italian Permanent Representation to
the European Union forwarded to the Commission the
Italian authorities’ reply to the above letter of 28 June
2000.

By letter dated 6 October 2000, the Commission
informed Italy of its decision to initiate the procedure
pursuant to Article 88(2) of the EC Treaty in respect of
the aid provided for in Law No 39 (the decision itself was
taken by the Commission at its meeting on 20 September
2000).

The Commission decision to initiate the procedure was
published in the Official Journal of the European Commu-
nities (!). The Commission called on interested parties to
submit their comments on the aid in question.

The Commission did not receive any comments from
interested parties.

II. DESCRIPTION

Article 4 of Law No 39 provides for aid in relation to the
area cultivated and the quantities of bergamots actually
delivered to be granted to agricultural enterprises,
individual growers or associations and other persons
cultivating bergamots. Detailed rules and procedures for
the grant of the aid must be laid down by Order of the
Minister of Agriculture and Forestry Policy, after
consulting the Region of Calabria, the Bergamot
Consortium, the most representative industry associa-
tions, the Reggio Calabria establishment for research into
citrus species and derivatives and the Acireale Citrus
Research Institute. The budget earmarked for financing
the aid amounts to ITL 2 billion (EUR 1 032 914).

OJ C 380, 30.12.2000, p. 2.
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(11) Article 6(1) and (2) of Law No 39 provides for aid for the . INITIATION OF THE PROCEDURE PURSUANT TO

(13)

(14)

implementation of plans geared to:

(@) expanding the cultivation of bergamots in place of
other citrus species;

(b) thinning and grafting combined or not with
thinning operations;

(c) the development of nurseries and the mechanisa-
tion of holdings;

(d) the construction of farm buildings;

(¢) small- and medium-scale infrastructure work in
order to lower production costs and encourage the
resumption of cultivation;

(f) the construction of processing and marketing
facilities;

(9) studies, research and technical assistance;

(h) promotional activities in the commercial sector.

The plans may be submitted by the Bergamot Con-
sortium, municipalities located in the areas referred to in
the register of areas where bergamots are grown and
individual growers or associations in those areas.

The aid, in the form of capital grants, may amount to
75 % of eligible expenditure, up to a total of ITL 6 billion
(EUR 3098 742) in 2000 and ITL 3 billion (EUR
1 549 371) in each year from 2001 to 2004.

Article 6(3) of Law No 39 provides also for aid to
implement plans for the provision of electricity supplies
and plans presented by municipalities for repairing roads
serving holdings engaged primarily in cultivating
bergamots, to improve access and encourage mechan-
isation.

The budget earmarked for financing this aid is ITL 4
billion (EUR 2 065 828) in 2000 and ITL 2 billion (EUR
1032 914) in each year from 2001 to 2004.

(16)

(18)

ARTICLE 88(2) OF THE TREATY

The Commission initiated the procedure pursuant to
Article 88(2) of the Treaty because of doubts about the
compatibility of the scheme with the common market.
The doubts concerned the following:

In general, instead of answering the specific questions
that had been put to them, the Italian authorities replied
that only measures provided for in the regional
operational programme within the meaning of Council
Regulation (EC) No 1260/1999 of 21 June 1999 laying
down general provisions on the Structural Funds (%), as
approved by the Community authorities, would qualify
for aid. At the time this information was provided, the
programme in question was still under consideration and
it was not possible to say what its content would be
when approved.

With regard to Article 4:

(@) the proposed aid based on the quantity of
bergamots delivered appeared to constitute operat-
ing aid which is incompatible with the common
market, as indicated in point 3.5 of the Community
guidelines for State aid in the agricultural sector (*);
yet the Italian authorities had never given an express
undertaking to withdraw it despite the request to
this effect by the Commission in its letter of
14 March 2000 (see the reply referred to in recital
17);

(b) the proposed aid based on the area cultivated had
been presented as an agri-environmental measure
but the Italian authorities failed to provide any
information showing that the provisions of Arti-
cles 22, 23 and 24 of Council Regulation (EC)
No 1257/1999 of 17 May 1999 on support for rural
development from the European Agricultural Gui-
dance and Guarantee Fund (EAGGF) and amending
and repealing certain Regulations (%), Articles 12 to
20 of Commission Regulation (EC) No 1750/1999
of 23 July 1999 laying down detailed rules for the
application of Regulation (EC) No 1257/1999 on
support for rural development from the European
Agricultural  Guidance and Guarantee Fund
(EAGGF) (%), and point 5.3 of the Guidelines, would
be complied with.

O] L 161, 26.6.1999, p. 1. Regulation as last amended by
Regulation (EC) No 173/2005 (O L 29, 2.2.2005, p. 3).

O] C 232, 12.8.2000, p. 17.

O] L 160, 26.6.1999, p. 80. Regulation as last amended by
Regulation (EC) No 2223/2004 (O] L 379, 24.12.2004, p. 1).
O] L 214, 13.8.1999, p. 31. Regulation as last amended by
Regulation (EC) No 1763/2001 (OJ L 239, 7.9.2001, p. 10).
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(19) With regard to Article 6(1) and (2):

(a) in the absence of details of the nature of the eligible
expenditure, certain aid could be operating aid;

(b) the rate envisaged (75 %) was too high for the
measures for the production of bergamots; nor was
evidence produced of compliance with point 4.1 of
the Guidelines regarding the viability of the
holdings or enterprises and the existence of outlets;

(c) the infrastructure referred to was not sufficiently
well defined: some parts of it could concern
individual holdings and be subject to point 4.1 of
the Guidelines, which provide for rates of aid of less
than 75 %;

(d) as regards the processing of bergamots and the
marketing of the oil obtained (non-Annex I pro-
duct), compliance with the rates of aid and other
provisions laid down by the Guidelines on national
regional aid (%) and those on State aid for small and
medium-sized enterprises (7) was not demonstrated;

(e) as regards research and technical assistance, com-
pliance with points 13 and 14 of the Guidelines had
not been demonstrated, nor with the Community
framework for State aid for research and develop-
ment (%), as amended by the Commission Commu-
nication of 1998 (%) (the rate of 75 % could be too
high if some of the conditions contained in those
documents were not met);

(f) as regards the promotion of bergamot oil (non-
Annex 1 product), compliance with the relevant
provisions of the Guidelines on national regional
aid had not been shown.

(20) With regard to Article 6(3), no details had been given

concerning the proposed rate of aid and the accessibility
of the aid despite the request for information in this
connection to the Italian authorities from the Commis-
sion in its letter of 14 March 2000.

O] C 74, 10.3.1998, p. 9.
O] C 213, 23.7.1996, p. 4.
O] C 45, 17.2.1996, p. 5.
O] C 48, 13.2.1998, p. 2.

Iv. COMMENTS OF THE ITALIAN AUTHORITIES

(21) By letter dated 26 October 2000, registered as received

on 27 October 2000, the Italian Permanent Representa-
tion to the European Union forwarded to the Commis-
sion a letter from the Italian authorities in which they
stated, in answer to the letter of 6 October 2000
announcing the initiation of the procedure pursuant to
Article 88(2) of the Treaty, that they had suspended the
arrangements for the grant of financial resources referred
to in Law No 39.

By letter of 29 November 2000, registered as received on
30 November 2000, the Italian Permanent Representa-
tion to the European Union forwarded to the Commis-
sion a letter from the Italian authorities containing the
latter’s reply to the Commission’s comments on the
initiation of the procedure.

By letter dated 14 February 2001, registered as received
on 19 February 2001, the Italian Permanent Representa-
tion to the European Union forwarded to the Commis-
sion a letter from the Italian authorities supplementing
their reply referred to in recital 22 above.

By letter of 21 September 2001, registered as received on
24 September 2001, the Italian Permanent Representa-
tion to the European Union forwarded to the Commis-
sion a supplement to the reply from the Italian
authorities.

By letter dated 23 April 2002, registered as received on
25 April 2002, the Italian Permanent Representation to
the European Union sent the Commission the text of a
draft order laying down implementing rules for Law
No 39 and taking into account the Italian authorities’
reply in their letters referred to in recitals 22, 23 and 24.

By letter dated 5 November 2003, registered as received
on 7 November 2003, the Italian Permanent Representa-
tion to the European Union forwarded to the Commis-
sion a letter from the Italian authorities in which they
stated expressly that, in view of the time that had elapsed
since the dispatch of their last letter, they had reason to
believe that they were in a situation where ‘silence means
assent’ which made it possible for them to apply the rules
as amended in the light of the Commission’s comments.

By letter dated 26 November 2003, the Commission
informed the Italian authorities that this approach could
be taken only for aid files that have been notified and not
for those subject to the procedure pursuant to Article 88
(2) of the Treaty but that, if they so wished, they could
ask the Commission to adopt a decision within two
months pursuant to Article 7(7) of Council Regulation
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(28)

(EC) No 659/1999 of 22 March 1999 laying down
detailed rules for the application of Article 93 (now
Article 88) of the EC Treaty (). The Commission
departments also stated that after receiving such a
request the Commission would adopt a decision within
the prescribed period, as indicated in the above
provisions.

By letter dated 6 May 2005, registered as received on
11 May 2005, the Italian Permanent Representation to

the European Union forwarded to the Commission a
letter from the Italian authorities in which they invoked
Article 7(7) of Regulation (EC) No 659/1999 to ask the
Commission to adopt a final decision within two
months. The Commission will take a decision therefore
on the basis of the information available to it, as
provided for in that Article.

Contents of the draft order

(29) Article 2 of the draft order provides for the grant of aid for investment in agricultural holdings. The

rates of aid and award conditions are as follows:

Less-favoured areas

Expenditure o Other areas (?) Requirements
—  Construction, purchase (¥) 50 % 40 % * Calculation based on the
or modernisation of value of the property,
immovable property excluding start-up costs
—  Machinery and equip- 50 % 40 % for used equipment, see (%)
ment, including computer
programmes
—  General expenses (archi- 50 % 40 % 12 % of total project costs
tects’, engineers’ and
consultants’ fees; feasibil-
ity studies purchase of
patents and licences)
— Investment in the conser- upto 75 % up to 60 % without increasing production

vation of traditional
landscapes (9)

diture

40 + 100 % of
additional expen-

50 + 100 % of
additional expen-

capacity

without increasing production
capacity (9
diture

() May be raised to 55 % for young farmers, within the meaning of Article 8 of Regulation (EC) No 1257/1999, who make
the investment during the five years following setting up.

(") May be raised to 45 % for young farmers, within the meaning of Article 8 of Regulation (EC) No 1257/1999, who make
the investment during the five years following setting up.

() Small infrastructure investments designed to protect holdings against erosion, together with work requiring engineering
needed for water management, are also eligible.

() The following conditions must be met: the seller must provide a statement attesting to the origin of the equipment and to
the fact that no aid has been collected in respect of it; it must be shown that the purchase is particularly advantageous for
carrying out the project or is Estiﬁed on exceptional Erounds; there must be a reduction in costs and continued value for
money; the technical and technological features of the equipment must be consistent with the needs of the project.

() The rates of 40 and 50 % may be raised by 5 % for young farmers. Additional expenditure is that attributable to the use of
traditional materials.

(9 OJ L 83, 2731999, p. 1.
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(30) Aid will be available only to individual holdings or be demonstrated when activities reach their normal

(31)

associations thereof:

— whose profitability is demonstrated where the net
income per work unit is 60 % or more of the
reference income determined by ISTAT, in accor-
dance with the operational programme for the
region of Calabria,

— which satisfy the minimum Community standards
for the environment, health and animal welfare,

— whose tenants have the necessary knowledge and

skills,

— which undertake to use the investments for the
purposes set by the draft order for 10 years in the
case of immovable property and five years in the
case of moveable property.

Aid will not be available for investments geared to
increasing the production of products for which there are
no market outlets, or those which infringe any
restrictions on production or limitations on Community
support provided for under the common organisation of
markets.

Article 3 of the draft order provides for the grant of aid
for investment in the processing and marketing sector.
The rates of aid and award conditions are as follows:

Eligible expenditure Maximum rate of aid

—  Construction, purchase () or 50 %

modernisation of immovable
property

—  Machinery and equipment, 50 %
including computer pro-

grammes ()

—  General expenses (architects, 50 %
engineers and consultants fees;
feasibility studies; purchase of

patents and licences)

() Calculation based on the value of the immovable property,
excluding start-up costs.

(") In the case of leasing without reservation of title, with purchase
within four years and in any event before the expiry of the deadline
for making the investments.

Aid will be available only to processing and marketing
enterprises:

— whose profitability is demonstrated where the
return on investment (ratio between the income
of the holding and the capital invested) is equal to
the return on investment for each section of activity
(in the case of new enterprises, profitability should

(35)

rate, in accordance with the information contained
in the regional operational programme — ROP —
for Calabria),

— which satisfy the minimum Community standards
for the environment, health and animal welfare,

— which guarantee positive economic consequences
for basic producers, through supply contracts for a
term of at least three years from the date of
completion of the investments,

— which undertake to ensure the use of the invest-
ments for the intended purposes for 10 years in the
case of investments in immovable property, and five
years in the case of other investments.

If the beneficiaries are themselves producers, at least
60 % of the raw material must come from outside the

holding.

Aid is not available for investments:

— designed to increase the production of products for
which there are no market outlets or which are
counter to any restrictions on production or
limitations on Community support under the
common organisation of markets,

— concerning retail trade.

Article 4 of the draft order lays down provisions on the
introduction and continuation of organic farming
methods, in compliance with the conditions laid down
in the operational programme for the region of Calabria
approved by the Commission (!!). It provides that the
grant of aid is subject to the following conditions:

— the conclusion, with the Region, of a contract
providing for the application of organic farming
methods over the whole of the area cultivated
annually, together with the keeping of the farm
records provided for in Council Regulations (EEC)
No 2092/91 (*?) and (EC) No 1804/1999 (1),

— the requirement that the beneficiary apply good
agricultural practice on the land and for crops that
are not covered by the contract concerned.

Decision C(2000) 1600 of 15 June 2001.
OJ L 198, 22.7.1991, p. 1.
OJ L 222, 24.8.1999, p. 1.



23.3.2006

Official Journal of the European Union

L 85/27

(37)

(38)

(*)

The financial allocation provided for under this measure
comes from the resources available under the operational
programme for the region of Calabria.

Article 5 of the draft order provides for the grant of aid
to the new consortiums and associations representing
bergamot producers who wish to carry on activities in
the field of quality production as referred to in Council
Regulation (EEC) No 2081/92 (%) and (EEC) No 2092/
91, in compliance with the Community guidelines for
State aid in the agricultural sector. These consortiums
and associations may also receive aid for the introduction
of quality and certification systems for PDO and organic
products.

The procedure for the grant of start-up aid and the
extension of activities referred to in recital 38 is the
following:

Start-up and extension
of activities (%)
Eligible expenditure

Maximum rate of aid

—  Hire of premises (*) The aid is granted for a
maximum of five years; it may
not exceed 100 % of the costs
borne during the first year,
followed by a reduction of

20 % per year.

—  Purchase of office
equipment (including
data-processing facil-
ities)

—  Staff costs

—  Operating costs

—  Administrative expenses

() Aid may not be granted for expenditure incurred beyond the
seventh year following setting up. In the event of a significant
extension of activities, expenditure arising from any additional
activities of the beneficiary will be considered admissible. The
addition of new membersis not considered to be a significant
extension of acitvities save where it entails a 30 % increase in the
volume of activities of the beneficiary.

(") In the event of purchase, eligible expenses are limited to the hire
costs at the market price.

The procedures for the grant of aid for the introduction
of quality systems and systems for the certification of
PDO and organic products, referred to in recital 38, are
as follows:

OJ L 208, 24.7.1992, p. 1.

Eligible expenditure

Maximum rate of aid

ISO and HACCP standards:
Costs associated with the
introduction of quality assur-
ance standards and
environmental audit systems;
training given to people who
will have to apply those
standards

100 % of certified expenditure
(the overall amount of aid
may not exceed EUR 100 000
per beneficiary for each three-
year period (%)

Setting up of control systems
and certification of quality
systems (Regulations (EEC)
No 2081/92 and (EEC)

No 2092/91)

100 % of expenditure certified
in the first year, followed by a
reduction of around 16,7 %
per year until fully paid (after
six years)

Cover of fees requested by
recognised certification
bodies for the initial certifi-
cation of quality assurance
and similar systems

100 % of expenditure certified
in the first year, followed by a
reduction of around 16,7 %
per year until fully paid (after
six years)

Control and certification of
organic farming methods

100 % of certified expenditure

() The service is intended for the beneficiary. If services are provided
by associations, they must be accessible to all interested parties.

Article 6 of the draft order provides for the grant of aid
for the repair of municipal and local roads (to provide
access for machinery to holdings), and to provide
electricity supplies in areas where bergamots are
grown.

The procedure for the grant of the aid referred to in
recital 41 is the following:

Type of investment

. Maximum rate of aid
and beneficiaries

Investments in infrastructure 100 %
by public bodies: rural roads

and electrification

Investments in new roads 75 %

serving rural areas (%), with
private participation

() Measures of general interest (infrastructure accessible to the
public).

Article 7 of the draft order provides for the grant of
research aid to new consortiums andfor bodies repre-
senting agricultural producers.
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(44) The procedure for the grant of the aid referred to in
recital 43 is the following:

For bergamot as a citrus plant

Research and development Maximum rate of aid

Staff expenditure (research work-
ers, technicians and back-up staff
employed exclusively on
research),

cost of instruments, equipment,
land and premises used exclu-
sively for the research (save in the
event of transfer on a commercial
basis),

cost of consultants’ and equiva-
lent services used exclusively for
the research activity, including the
research, technical skills, patents,
licence fees, etc. purchased,
additional overhead costs
incurred directly as a result of the
research activity,

100 % of eligible
expenditure in com-
pliance with Com-
mission Communi-
cation 98/C 48/2 ()

other operating expenses (e.g.
cost of materials, supplies and
similar products) incurred
directly as a result of the research
activity.

The project will have to be of general interest to the sector and not
create distortions of competition; the information will be
published in appropriate publications distributed at least in the
region; operators may be notified in real time of the research
results; the research results will be made available for use by all
interested parties on an equal basis in terms of costs and time; the
aid will comply with the relevant terms of the agreement on
agriculture concluded during the Uruguay Round multilateral trade
negotiations.

For bergamot essence

Research and development

Maximum rate of aid and eligible

(O] C 45, 17.10.1996) expenditure (%)

Industrial research and
technical feasibility stu-
dies prior to industrial
research

up to 50 % of eligible expen-
diture

Precompetitive activities | up to 25 % of eligible expen-

diture

V)

Staff expenditure (research workers, technicians and back-up staff
employed exclusively on research); cost of instruments, equipment,
land and premises used exclusively for the research (save in the
event of transfer on a commercial basis); cost of consultants and
equivalent services used exclusively for the research activity,
including the research, technical skills, patents, licence fees, etc.
purchased; additional overhead costs incurred directly as a result of
the research activity; other operating expenses "(e.g. cost of
materials, supplies and similar products) incurred directly as a
result of the research activity.

(45) Article 8 of the draft order provides for the grant of aid
for the promotion (**) of bergamots and bergamot
derivatives. The beneficiaries are recognised producer
associations or consortiums and/or bodies representing
producers operating in the field of PDO production. The
procedure for the grant of the aid is the following:

Advertising campaigns

The associations and bodies representing producers must ensure access
for all producers to advertising measures on equal terms.

Advertising means any operation designed to encourage
economic operators or consumers to purchase a given
product, any material distributed directly to consumers
for the same purpose, and publicity measures organised
for consumers at sales points. Advertising does not
include promotion measures within the meaning of point
8 of the Community guidelines on State aid for the
advertising of products falling within Annex I to the
Treaty and certain products not falling within Annex I (3.

Advertising measures focusing on a common theme,
which are allocated an annual budget of more than EUR 5
million and which concern new quality control systems
or new brands, or refer to the national or regional origin
of the products, must be notified to the European
Commission.

Article 2 of Directive 2000/13EC of the European
Parliament and of the Council of 20 March 2000 on the
approximation of the laws of the Member States relating
to the labelling, presentation and advertising of food-
stuffs (%) must be observed.

The Community rules applicable to the products
concerned must be observed in accordance with the
point 25 of the above Guidelines.

The following conditions must be met in the case of
products bearing quality marks: accessibility of the mark
to all Community producers, with no geographical
restriction associated with the product’s origin and no
geographical reference in the mark; recognition, on the
basis of equivalence, of checks carried out by bodies
recognised by other Member States; secondary nature of
the origin, in the advertising message (this rule applies
also to products with no mark).

V)

Operations that are not covered include those such as the
dissemination of scientific knowledge, the organisation of fairs and
exhibitions and participation in similar events or other public
relations initiatives, including opinion polls and market studies.

As shown in the tables attached to Article 8, this includes both
promotion and advertising measures.

OJ L 109, 6.5.2000, p. 29. Directive as last amended by
Directive 2003/89/EC (O] L 308, 25.11.2003, p. 15).
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(46)

Type of aid Maximum rate of aid

Advertising of high-quality
products in compliance with
Article 28 of the Treaty.
Advertising of products with
a designation of origin within
the meaning of Regulation
(EEC) No 2081/92.
Advertising of products with
a designation of origin within
the meaning of Regulation
(EEC) No 2092/91.

Up to 50 % of eligible
expenditure with the possibi-
lity of an increase to 75 % for
SMEs (%) in Objective 1 areas.

() SMEs satisfying the definition in Commission Regulation (EC)
No 70%2001 of 12 January 2001 on the application of Articles 87
and 88 of the EC Treaty to State aid to small and medium-sized
enterprises ().

In all cases:
— aid will not be granted to individual enterprises,

— enterprises which conduct advertising campaigns
will be selected on the basis of a procedure that
complies with Directive 92/50/EEC or, if that
Directive does not apply, on the basis of transparent
and non-discriminatory procedures,

— in all cases, campaigns will comply with at least one
of the positive criteria laid down, since they will
concern organic or high-quality products or
products with a designation of origin.

Promotion and dissemination of general information

Type of aid Maximum rate of aid

—  Organisation of compe-
titions, exhibitions and
fairs

—  Market studies

— Dissemination of infor-
mation

up to EUR 100 000 per
beneficiary (%) and per three-
year period or, in the case of
SMEs (%), 50 % of eligible
expenditure, the larger
amount applying

() The service is intended for the beneficiary. Services provided by
bodies representing producers must be accessible to all farmers.

(") SMEs satisfying the definition in Commission Regulation (EC)
No 70/2001 of 12 January 2001 on the application of Articles 87
and 88 of the EC Treaty to State aid to small and medium-sized
enterprises..

Article 9 of the draft order provides that aids, of
indeterminate duration, may be aggregated in compli-
ance with the maximum rates shown in the tables above.

OJ L 10, 13.1.2001, p. 33. Regulation as last amended by
Regulation (EC) No 364/2004 (O] L 63, 28.2.2004, p. 22).

(47)

(48)

(50)

(51)

Article 11 of the draft order establishes the allocations
available for financing the aid described above. The
allocations are as follows:

— ITL 2 billion (EUR 1032 914) for the measures
provided for in Article 4 (in accordance with
Article 4 of Law No 39),

— ITL 6 billion (EUR 3 098 742) for the measures
provided for in Articles 2, 3, 5, 7 and 8 (in
accordance with Article 6(2) of Law No 39),

— ITL 4 billion (EUR 2 065 828) for the measures
provided for in Article 6 (in accordance with
Article 6(3) of Law No 39).

V. EVALUATION

Article 87(1) of the Treaty stipulates that any aid granted
by a Member State or through State resources, in any
form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects
trade between Member States, be incompatible with the
common market.

The measures provided for first by Law No 39 and then
in the draft order notified by the Italian authorities in
their letter of 23 April 2002 correspond for the most
part to this definition (for the exceptions, see below) in
that they are financed through public resources, favour
the production of certain goods (bergamots and
bergamot derivatives) and may affect trade given the
position Italy occupies in the sector concerned (Italy is
the largest producer of bergamots and bergamot essence
in the Union and part of its production is exported to
other Member States).

However, in the cases provided for in Article 87(2)
and (3) of the Treaty, certain measures may, by
derogation, be considered to be compatible with the
common market.

In the case under consideration, in view of the nature of
the measures described above, the only derogation that
may be relied on is that contained in Article 87(3)(c) of
the Treaty, which stipulates that aid to facilitate the
development of certain economic activities may be
considered to be compatible with the common market or
of certain economic areas where it does not adversely
affect trading conditions to an extent contrary to the
common interest.
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(52) In view of the content of the draft order notified by the

*)

Italian authorities, the applicability of the derogation
provided for in Article 87(3)(c) of the Treaty will be
examined in the light of the following rules:

— in the case of the aid provided for in Articles 2, 4, 5,
6 and 8 of the draft order (concerning promotion in
the broad sense), the Community guidelines for
State aid in the agricultural sector, hereinafter called
‘the Guidelines’ (!%) (in the case under consideration,
the evaluation cannot be made in the light of the
provisions of Commission Regulation (EC) No 1/
2004 of 23 December 2003 on the application of
Articles 87 and 88 of the Treaty to State aid to small
and medium-sized enterprises active in the produc-
tion, processing and marketing of agricultural
products ("), since Article 20(3) states that where
its conditions are not fulfilled, the Commission will
examine notifications pending at the time of its
entry into force under the Guidelines and that, in
this case, under the draft order it cannot be
excluded that enterprises other than small and
medium-sized ones may also qualify for aid),

— in the case of the aid referred to in Article 3 of the
draft order, the Guidelines on national regional
aid (% and Regulation (EC) No 70/2001 of
12 January 2001 on the application of Articles 87
and 88 of the EC Treaty to State aid to small and
medium-sized enterprises (') which, pursuant to
Article 9a(1) (), applies to notifications pending,
other than those concerning aid for research and
development,

— in the case of the aid referred to in Article 7 of the
draft order, the Community Framework for State aid
for research and development () and the 1998
Commission Communication amending the Com-
munity framework for State aid for research and
development (%),

See footnote 3.
OJ L1, 3.1.2004, p. 1.
See footnote 6.
See footnote 17.

Inserted by Article 1(9) of Commission Regulation (EC)
No 364/2004 amending Regulation (EC) No 70/2001 as
regards the extension of its scope to include aid for research
and development (O] L 63, 28.2.2004, p. 22).

See footnote 8. The Framework continues to apply in the case
under consideration since Commission Regulation (EC)
No 364/2004 provides expressly, by inserting a new
Article 9a in Regulation (EC) No 70/2001, that notifications
concerning aid for research and development pending on
19 March 2004 (which is the situation in this case) will
continue to be assessed under the Community framework for
State aid for research and development.

See footnotes 9 and 23.

— in the case of the aid for promotion and advertising
referred to in Article 8 of the draft order:

— the Community Guidelines for State aid for
advertising of products listed in Annex I to the
EC Treaty and of certain non-Annex I pro-
ducts (¥), in the case of advertising measures
for bergamot as a fruit, and the Community
guidelines on national regional aid, in the case
of advertising measures for bergamot essence,

— the Guidelines, in the case of promotion|
technical assistance measures in favour of
bergamot producers, and the Guidelines on
national regional aid together with Regulation
(EC) No 70/2001, in the case of promotion|
technical assistance measures in favour of
producers of essential bergamot oil.

Aid provided for in Article 2 of the draft order

(53) The aid provided for in this Article is aid for investment

*)

in agricultural holdings and are therefore governed by
point 4.1 of the Guidelines, which provide for:

— an aid rate of 40 % of eligible expenditure for
investments in less-favoured areas and of 50 % for
investments in less-favoured areas with the possibi-
lity of a 5 % increase in the rate for investments
made by young farmers during the five years
following setting up (the rates of aid expressing a
gross subsidy equivalent),

— a list of eligible expenditure consisting of the
purchase, acquisition or improvement of immova-
ble property, the purchase of new material and
equipment, including software (the purchase of used
equipment may be considered eligible where the
following four conditions are met: a certificate from
the seller confirming the exact origin of the
equipment and attesting that it has not qualified
for national or Community aid; the purchase of the
equipment must be particularly advantageous for
the programme or project and be justified by
exceptional circumstances such as the absence of
available new equipment within the required time;
the costs involved, and therefore the amount of aid,
must be low compared with the costs of the same
equipment purchased new, while maintaining value
for money; the used equipment must have the
technical and/or technological characteristics neces-
sary to comply with the project specification) and
the overheads (architects, engineers and experts fees,
feasibility studies, puchases of trade marks and
licences, etc) up to 12 % of the two items of
expenditure mentioned previously,

OJ € 252,12.9.2001, p. 5.
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the need, for the beneficiary holdings, to be viable
on the basis of their prospects and to comply with
the minimum environmental, health and animal
welfare standards.

(54) These provisions are supplemented by another, more

(57

(59

(*)
(*)

=

=

)

=
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general one according to which the aid schemes should
provide that no aid may be granted in respect of work
begun or activities undertaken before an application for
aid has been properly submitted to the competent
authority concerned, the reason being that aid which is
granted retrospectively in respect of activities which the
beneficiary has already undertaken cannot be considered
to include the necessary incentive element that must be
contained by any non-compensating aid in order to be
declared compatible with the common market (29).

In the light of the provisions of recitals 29 to 31 above,
the Commission notes that all the requirements set out in
recitals 53 and 54 are met, provided that the rates of aid
indicated in the draft order express a gross subsidy
equivalent and that the aid continues to include an
incentive element and is not retrospective, in other
words, is granted in respect of work undertaken before
an application has been properly submitted.

Against this background, the Commission, having been
called upon to give its comments on the basis of the
information available to it, notes that the proposed aid
will be compatible with the common market if it is
reserved for beneficiaries who begin work only after an
aid application has been submitted to the competent
authority and if the rates of aid proposed in the draft
order express a gross subsidy equivalent.

Aid provided for in Article 3 of the draft order

On the initiation of the procedure pursuant to Article 88
(2) of the Treaty in respect of the aid provided for in
Article 6(1) and (2) of Law No 39 for the processing of
bergamots and the marketing of the essential oil
obtained, it was emphasised that compliance with the
rates of aid and other provisions laid down by the
Guidelines on national regional aid and those on State
aid for small and medium-sized enterprises had not been
demonstrated.

Article 3 of the draft order admittedly provides details of
the rate of financing for the proposed measures.

The rate of aid mentioned (50 %) is acceptable therefore
as it matches, regardless of the proposed subsidy
equivalent, that approved by the Commission for
Calabria in the context of the review of the Italian
regional aid map (¥), and the nature of the eligible
expenditure described shows that it is an aid for initial
investment within the meaning of point 4.4 of the
Guidelines.

See point 3.6 of the Guidelines.
OJ C 175, 24.6.2000, p. 11.

(60) Similar considerations apply also if the aid is examined in

(62

(63

(*9)
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==

the light of Regulation (EC) No 70/2001.. However,
irrespective of which Community text applies, the
Commission is not in a position to determine whether
the aid application will be made before implementation
of the investment projects starts.

In these circumstances, the Commission will be able to
remove the doubts it has expressed concerning the
compatibility with the common market of the aid for
processing and marketing examined only if the aid are
granted solely to those who have submitted an aid
application before starting their investments.

Aid provided for in Article 4 of the draft order

The Commission notes, in the light of the information
contained in recital 36, that the public financial
assistance proposed constitutes a financial contribution
from the Member State towards the joint financing of
rural development measures, within the meaning of
Article 51 of Regulation (EC) No 1257/1999 (28), and
consequently does not constitute, by virtue of that
Article, State aid within the meaning of Article 87(1) of
the Treaty.

Aid provided for in Article 5 of the draft order

With regard to the start-up aid for which the award
procedure is described in recital 39, the Commission
notes that the text of the draft order contains an express
undertaking regarding compliance with the Guidelines
(see recital 38). However, it should be made clear that the
aid must comply in particular with point 10.3 of the
Guidelines, which lay down the rules that must be
applied by producer groups in order to be eligible for aid.
Secondly, it should be specified that the intensities
provided for in Table B.I of the draft order, which refers
to a 20 % reduction in aid each year, should be calculated
in accordance with point 10.5 of the Guidelines, with 20
percentage points reduction each year, and not by
reducing by 20 % the percentage applicable the previous
year.

Regarding the aid for the introduction of quality and
certification systems for PDO and organic products for
which the award procedure is described in recital 40, the
Commission notes that all aspects of the relevant
provisions of the Guidelines (in the case under
consideration, those in recital 13) are observed. Conse-
quently, the aid for the control and certification of
organic cultivation methods complies with the last
paragraph of point 13.4 of the Guidelines and may
therefore qualify for the derogation provided for in
Article 87(3)(c) of the Treaty as aid intended to facilitate
the development of certain activities or of certain
economic areas without adversely affecting trading

See footnote 4.
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conditions to an extent that is contrary to the common
interest, in the same way as aid to establish control and
certification systems for quality systems pursuant to
Regulation (EEC) No 2081/92, which is paid degressively
during a sufficient period until it is eliminated as also
provided for in point 13.4 referred to above.

Similarly, the aid intended to cover expenditure on the
introduction of ISO and HACCP quality assurance
programmes complies with the majority of the require-
ments arising under point 13.2 of the Guidelines.
However, the ceiling of EUR 100 000 per beneficiary
for each three-year period provided for in the third
paragraph of point 13.2 represents the sum of the aid
applicable to various expenditure headings which
includes the costs associated with the introduction of
quality assurance standards and environmental audit
systems and the cover of fees requested by recognised
certification bodies; but, according to Table B.II attached
to Article 5 of the draft order, that maximum amount is
assumed to apply only to the costs associated with the
introduction of quality assurance standards and environ-
mental audit systems, while the cover of fees requested by
recognised certification bodies is not subject to any
maximum with the result that an overrun of the EUR
100 000 may occur if the aid for these two expenditure
headings is added together. Approval of the aid should be
conditional therefore on all the aid in question actually
observing the maximum.

In view of all these factors, the Commission is obliged to
conclude that the aid for the control and certification of
organic cultivation methods and the aid for the
establishment of control and certification systems for
quality systems pursuant to Regulation (EEC) No 2081/
92 may qualify for the derogation provided for in
Article 87(3)(c) of the Treaty as aid to facilitate the
development of certain activities or of certain economic
areas which do not adversely affect trading conditions to
an extent that is contrary to the common interest, subject
to the requirement regarding compliance with the
maximum amount provided for in the third paragraph
of point 13.2 of the Guidelines.

Aid provided for in Article 6 of the draft order

According to the information contained in the table
attached to Article 6, public financial assistance will only
apply to infrastructure of general interest.

That assistance may be considered therefore not to
constitute State aid within the meaning of Article 87(1)
of the Treaty.

Aid provided for in Article 7 of the draft order

Regarding the aid for research on bergamot as a citrus
fruit, the Commission notes, in the light of the table
attached to Article 7, that the conditions laid down in the

(72

=

Commission Communication of 1998 relating to the
amendment of the Community framework for State aid
for research and development are met. That aid may
qualify therefore for the derogation provided for in
Article 87(3)(c) of the Treaty as aid to facilitate the
development of certain activities or of certain economic
areas without adversely affecting trading conditions to an
extent contrary to the common interest.

With regard to the aid for research on bergamot essence,
the Commission notes, in the light of the table attached
to Article 7, that the eligible expenditure and the rates of
aid are in line with those laid down in the Community
framework for State aid for research and development.
The concepts of industrial research and precompetitive
activities are not defined, but the table contains a
reference to the Community framework. To be absolutely
clear, it should be decided that the proposed aid for
research on bergamot essence may qualify for the
derogation provided for in Article 87(3)(c) of the Treaty
on condition that the concepts of industrial research and
precompetitive activities are in line with those set out in
Annex I to the above framework.

Aid provided for in Article 8 of the draft order

With regard to the advertising measures, the Commis-
sion notes that the proposed aid will be granted both for
bergamots as fruit and for products derived from them
(in other words, bergamot essence).

Adpvertising of bergamots as fruit

With regard to the advertising of bergamots as fruit, the
Community guidelines on State aid for the advertising of
products falling within Annex I to the Treaty and certain
products not falling within Annex I lay down a number
of conditions so that aid may qualify for the derogation
provided for in Article 87(3)(c) of the Treaty: the
proposed advertising campaign must not meet any of
the negative criteria set out (advertising which over-
emphasises the origin of the products, advertising for
individual enterprises, campaigns that are contrary to
secondary Community law) and must satisfy at least one
of the positive criteria laid down (in the agricultural
sector, advertising focusing on surplus products or
under-exploited species, on new products or replacement
products that are not yet in surplus, on high-quality
products — including those manufactured or obtained in
accordance with environmentally-friendly production
methods, such as organic products — on the develop-
ment of certain areas, on the development of small and
medium-sized enterprises). In addition, the rate of aid
must be 50 % of the costs and, in order to take account
of the importance of some of the positive criteria
referred to, may be raised to 75 % of the expenditure, in
the case of advertising in favour of products manufac-
tured by SMEs located in areas that may qualify for aid
pursuant to Article 87(3)(a) of the Treaty.
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(74)

(75)

(76)

(77)

The Commission notes that the aid will be granted in
compliance with at least one of the positive criteria
(advertising for organic products) set out in the
Community guidelines for State aid for advertising of
products listed in Annex I to the EC Treaty and of
certain non-Annex I products, and without any of the
negative criteria listed in the same guidelines (secondary
nature of the origin in the message disseminated,
exclusion of all advertising for individual enterprises,
compliance with the rules applicable to the products
referred to and of Directive 2000/13/EC). The proposed
rate of aid of 50 % corresponds also to that provided for
by the latter, as does the increase to 75 % for small and
medium-sized enterprises, since Calabria is an assisted
area within the meaning of Article 87(3)(a) of the
Treaty.

In view of all these factors, the Commission concludes
that the proposed advertising aid for bergamots as fruit
could qualify for the derogation provided for in
Article 87(3)(c) of the Treaty.

Advertising of bergamot essence

Concerning the advertising of bergamot essence, the
Commission emphasised, on the initiation of the
procedure pursuant to Article 88(2) of the Treaty, that
compliance with the relevant provisions of the Guide-
lines on national regional aid had not been shown (see
recital 19(f)). However, it should be noted that bergamot
essence is a non-Annex I product with a content made
up predominantly of products falling within Annex L
Consequently, it is also covered by the Community
guidelines on State aid for the advertising of products
falling within Annex [ to the Treaty and certain
products not falling within Annex I, in accordance
with recital 9.

Since the draft order submitted by the Italian authorities
provides for identical aid for bergamot essence and for
bergamots as fruit, the Commission concludes that the
advertising aid for bergamot essence may also qualify
for the derogation provided for in Article 87(3)(c) of the
Treaty as aid to facilitate the development of certain
activities or of certain economic areas without
adversely affecting trading conditions to an extent
contrary to the common interest.

Concerning the aid for the promotion and dissemina-
tion of general information, the Commission notes that

beneficiaries may be both producers of bergamots and
producers of essential bergamot oil.

Promotion and dissemination of general information for

(78)

bergamot producers

The Commission notes that the services covered fall
within point 14 of the Guidelines. It also notes, in the
light of the table attached to Article 8, that all the
relevant requirements for those points (rate or amount
of aid, accessibility of services) are met.

The aid may qualify therefore for the derogation
provided for in Article 87(3)(c) of the Treaty as aid to
facilitate the development of certain activities or of
certain economic areas that does not adversely affect
trading conditions to an extent contrary to the
common interest.

Promotion and dissemination of general information for

(80)

bergamot producers

The Commission notes that Table E attached to Article 8
of the draft order is also based on the provisions of the
Guidelines where the aid concerns producers of
essential bergamot oil. But, as indicated above, essential
bergamot oil does not fall within Annex I to the Treaty
and the aid for it, regardless of its form, cannot be
covered by the Guidelines, but should be governed by
the provisions referred to in the fourth indent of recital
52.

On this point, the Commission notes that the
promotional aid for producers of essential bergamot
oil may qualify for the derogation pursuant to Article 87
(3)(c) of the Treaty as aid to facilitate the development
of certain activities or of certain economic areas which
does not adversely affect trading condition to an extent
contrary to the common interest where the beneficiary
is a small or medium-sized enterprise, on condition
that it satisfies the requirements of Article 5 of
Regulation (EC) No 70/2001, under which:

— for services provided by outside consultants the aid
must not exceed 50 % of the costs of such services;
the services concerned must not be ongoing or
periodic nor relate to the enterprise’s usual
operating expenditure, such as routine tax con-
sultancy services, regular legal services, or adver-
tising,
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(82)

— in the case of participation in fairs and exhibitions,
the gross aid must not exceed 50 % of the additional
costs incurred in renting, setting up and running the
stand (this exemption applies only to the first
participation of an enterprise in a particular fair or
exhibition).

Irrespective of the size of the beneficiary, the measure
would not be regarded as State aid if all the substantive
and formal requirements laid down by Regulation (EC)
No 69/2001 were met.

the aid provided for in Article 7 of the draft order
for bergamots as fruit is compatible with the
common market,

the aid provided for in Article 7 of the draft order
for bergamot essence will be compatible with the
common market if the concepts of industrial
research and precompetitive activities are in line
with those listed in Annex I to the Community
framework for State aid for research and develop-
ment,

VL CONCLUSIONS

The above examination shows that:

the aid provided for in Article 2 of the draft order is
compatible with the common market on condition
that it is reserved for beneficiaries who start work
only after an aid application has been submitted to
the competent authority, and that the proposed
rates of aid express a gross subsidy equivalent,

the aid provided for in Article 3 of the draft order is
compatible with the common market on condition
that they are granted only to those who have
submitted an aid application before starting their
investments,

the aid provided for in Article 4 of the draft order
does not constitute State aid within the meaning of
Article 87(1) of the Treaty,

the aid provided for in Article 5 of the draft order
for the checks carried out in the organic products
sector and for the establishment of control and
certification systems of quality systems pursuant to
Regulation (EEC) No 2081/92 is compatible with
the common market,

the aid provided for in Article 5 of the draft order to
launch or extend the activities of producer groups
and the aid provided for in that Article to cover the
fees requested by recognised certification bodies for
the initial certification of quality assurance and
similar systems is compatible with the common
market on condition that all the aid to cover
expenditure on the introduction of ISO and HACCP
quality assurance programmes and the fees
requested by certification bodies is limited to EUR
100 000 per beneficiary for each three-year period,

the aid provided for in Article 6 of the draft order
does not constitute State aid within the meaning of
Article 87(1) of the Treaty,

— the aid provided for in Article 8 of the draft order
for advertising of bergamots as fruit and bergamot
essence is compatible with the common market,

— the aid provided for in Article 8 of the draft order
for promotion and the dissemination of general
information to bergamot producers is compatible
with the common market,

— the aid provided for in Article 8 of the draft order
for promotion and the dissemination of general
information for producers of essential bergamot oil
which correspond to the Community definition of
small and medium-sized enterprise is compatible
with the common market provided that the
conditions set out in Article 5 of Regulation (EC)
No 70/2001 are met,

— irrespective of the size of the beneficiary, the aid
provided for in Article 8 of the draft order for
promotion and the dissemination of general
information for producers of essential bergamot
oil does not constitute State aid within the meaning
of Article 87(1) of the Treaty on condition that all
the substantive and formal requirements laid down
by Regulation (EC) No 69/2001 are met.

(84) Since the Italian authorities have indicated that they have
suspended the arrangements for the grant of the financial
resources referred to in Law No 39 (see recital 21), there
is no need to consider the recovery of unduly collected

aid,

HAS ADOPTED THIS DECISION:

Article 1

The aid provided for in Article 4 of Law No 39 of 25 February
2000, the detailed rules for the application of which are laid
down in Article 4 of the draft order sent by the Italian
authorities following the initiation of the procedure provided
for in Article 88(2) of the Treaty in respect of Articles 4 and 6
of that Law, does not constitute State aid within the meaning
of Article 87(1) of the Treaty.
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Article 2

The aid provided for in Article 6 of Law No 39 of 25 February
2000, the detailed rules for the application of which are laid
down in Article 2 of the draft order, is compatible with the
common market on condition that it is reserved for
beneficiaries who start work only after an aid application
has been submitted to the competent authority, and that the
rates of aid proposed in the draft order express a gross subsidy
equivalent.

Article 3

The aid provided for in Article 6 of Law No 39 of 25 February
2000, the detailed rules for the application of which are laid
down in Article 3 of the draft order, is compatible with the
common market on condition that it is granted only to those
who have submitted an aid application before starting their
investments.

Article 4

The aid provided for in Article 6 of Law No 39 of 25 February
2000, the detailed rules for the application of which are laid
down in Article 5 of the draft order, is compatible with the
common market on condition that all the aid to cover
expenditure on the introduction of ISO and HACCP quality
assurance programmes and the fees requested by certification
bodies is limited to EUR 100 000 per beneficiary for each
three-year period.

Article 5

The aid provided for in Article 4 of Law No 39 of 25 February
2000, the detailed rules for the application of which are laid
down in Article 6 of the draft order, does not constitute State
aid within the meaning of Article 87(1) of the Treaty.

Article 6

1. The aid provided for in Article 6 of Law No 39 of
25 February 2000, the detailed rules for the application of
which are laid down in Article 7 of the draft order, is
compatible with the common market where they concern
bergamots as fruit.

2. The aid provided for in Article 6 of Law No 39 of

25 February 2000, the detailed rules for the application of
which are laid down in Article 7 of the draft order, is

Done at Brussels, 5 July 2005.

compatible with the common market where they concern
essential oil of bergamot on condition that the concepts of
industrial research and precompetitive activities correspond to
those listed in Annex I to the the Community framework for
State aid for research and development.

Article 7

1. The aid provided for in Article 6 of Law No 39 of
25 February 2000, the detailed rules for the application of
which are laid down in Article 8 of the draft order, is
compatible with the common market where it concerns
advertising measures.

2. The aid provided for in Article 6 of Law No 39 of
25 February 2000, the detailed rules for the application of
which are laid down in Article 8 of the draft order, is
compatible with the common market where it concerns
promotional measures and measures for the dissemination of
general information for the benefit of bergamot producers.

3. The aid provided for in Article 6 of Law No 39 of
25 February 2000, the detailed rules for the application of
which are laid down in Article 8 of the draft order, is
compatible with the common market where it concerns
promotional measures and measures for the dissemination of
general information for producers of essential bergamot oil
which correspond to the Community definition of small and
medium-sized enterprise, provided that the requirements of
Article 5 of Regulation (EC) No 70/2001 are met.

4. Irrespective of the size of the beneficiary, the aid provided
for in Article 8 of the draft order for promotion and the
dissemination of general information for producers of
essential bergamot oil does not constitute State aid within
the meaning of Article 87(1) of the Treaty on condition that
all the substantive and formal requirements laid down by
Regulation (EC) No 69/2001 are met.

Article 8
Italy shall inform the Commission, within two months of the
date of notification of this Decision, of the measures taken to
comply with the requirements of Articles 2, 3, 6 and 7.
Article 9

This Decision is addressed to the Italian Republic.

For the Commission
Mariann FISCHER BOEL
Member of the Commission
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COMMISSION DECISION

of 20 July 2005

on the State aid implemented by France for two cruise ships with a view to the development of
French Polynesia

(notified under document number C(2005) 2731)

(Only the French text is authentic)

(Text with EEA relevance)

(2006/219/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of
Article 88(2) thereof,

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having regard to Council Regulation (EC) No 1540/98 of
29 June 1998 establishing new rules on aid to shipbuilding (),

Having called on interested parties to submit their comments
pursuant to the provisions cited above (%) and having regard to
their comments,

Whereas:

L PROCEDURE

(1) By Decision 1999/719/EC (%), the Commission approved
development aid for the construction of two cruise ships,
R3 and R4. The aid was authorised on condition that the
ships would be deployed solely in French Polynesia for at
least five years.

(2) By letter dated 3 October 2002, France informed the
Commission that the French authorities had agreed that
the two ships could be operated, to some extent, outside
French Polynesia.

(3) By letter dated 2 April 2003, the Commission informed
France that it had decided to initiate the procedure laid
down in Article 88(2) of the EC Treaty in respect of the
aid in question.

—
=
~

0J L 202, 18.7.1998, p. 1.
0J C 105, 1.5.2003, p. 30.
0J L 292, 13.11.1999, p. 23.

—_—
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- X

(4)
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> *

The Commission decision to initiate the procedure was
published in the Official Journal of the European Union (*).
The Commission invited interested parties to submit
their comments on the aid.

The Commission received comments from one interested
party. It forwarded them to France, which was given the
opportunity to react; its comments were received by
letter dated 15 September 2003.

Other letters were received from France dated 11 June
2003, 13 October 2003, 10 February 2004, 24 March
2004, 3 June 2004 and 10 May 2005.

IL DETAILED DESCRIPTION OF THE MEASURE

The two almost identical passenger cruise ships R3 and
R4, delivered in May and September 1999, were built by
Chantiers de I'Atlantique, a shipyard situated in France.
They were eligible for French development aid as they
were intended to support tourism in French Polynesia
(hereinafter FPO), a territory eligible for development aid
according to OECD and EU shipbuilding rules.

The original owners of the ships R3 and R4 were private
investors in France. They received a tax deduction based
on their investment in the ships under a tax aid scheme
allowing tax concessions on investments in French
departments and territories (°), the Loi Pons. In Decision
1999/719[EC, the aid element was estimated to be
41,6 % of the value of the ships.

Under the scheme introduced by the Loi Pons, the owners
of R3 and R4 undertook to rent out the ships at an
attractive rate for five years to Renaissance Financial and

See footnote 2.

La loi du 11 juillet 1986 modifiée, relative aux investissements
productifs dans les départements et territoires d’Outre-Mer.
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(10)

(13)

(14)

to sell the ships for a below-market price to Renaissance
Financial after five years.

The aid to the operator was thus to be provided via the
owners, both on a year-by-year basis and as a one-off
gain at the end of the five-year period. The condition for
approving the aid, as stated in Decision 1999/719/EC,
was that, in order to ensure the ‘development’ content,
the vessels would be used exclusively in FPO for at least
five years. This condition relating to the use of the ships
expired in May and September 2004.

Renaissance Financial went bankrupt in September 2001.
In agreement with the owners (the French private
investors), the agreement between Renaissance Financial
and the owners as regards the ships R3 and R4 was
terminated at the end of 2001.

The owners of the ships therefore needed to find a new
operator. Only P&O Princess Cruises (P&0O PC) made an
offer for both ships. Consequently, in August 2002 the
owners signed an agreement with P&O PC whereby the
latter would rent the ships for three years and then buy
them. At the time, P&O PC was an independent listed
company but in April 2004 it was taken over by Carnival
Corporation and split into two subsidiaries (P&O Cruises
and Princess Cruises).

The ship R3 was renamed Pacific Princess and operates all
over the Pacific Ocean, including Australia and Alaska.
The ship R4 was renamed Tahitian Princess and is based in
Tahiti, FPO. Most of its cruises take place between the
islands of FPO but visits are also made to areas outside
FPO, such as the Cook Islands and the Samoan Islands.
The ships are operated by Princess Cruises.

Even though these new arrangements, contrary to the
condition imposed by Decision 1999/719/EC, provided
for operation of the ships outside FPO, the French tax
authorities agreed to this solution by deciding that the
tax benefits under the Loi Pons could be maintained.

According to Article 16 of Council Regulation (EC)
No 659/1999 laying down detailed rules for the
application of Article 93 of the EC Treaty (%), the
Commission may, in the case of misuse of aid, open
the formal investigation procedure. It informed France of
this possibility by letter of 18 October 2002, but France
did not react.

OJ L 83, 27.3.1999, p. 1. Regulation as amended by the 2003
Act of Accession.

(16)

(18)

(19)

Given the clear conditions imposed by the Commission
in Decision 1999/719/EC and the fact that it transpired
that both ships were at least partially used outside FPO,
the Commission took the view in its decision to open the
formal investigation procedure that the condition laid
down in its 1999 decision was no longer met, causing it
to suspect that there may have been a misuse of
State aid.

111 COMMENTS FROM INTERESTED PARTIES

European Corporate partners (ECP), which is a limited
company and one of the joint owners of R3, submitted
comments in a letter dated 16 July 2003. It considers
that, despite the change in use of the ships, the
conditions for their deployment are still met. Princess
Cruises has undertaken to spend USD 4 million locally in
order to develop tourism and, as far as possible, to
employ local workers. The annual financial benefit for
FPO will, according to ECP, amount to EUR 30 million.
ECP also stated that Princess Cruises aims at a more
upmarket segment than Renaissance Financial did, and
this should lead to higher spending locally. Moreover, it
claims that a multiplier of 2,5 should be applied to
measure the full positive impact on FPO. Finally, as
regards the ‘development’ content, it stresses that
spending in regions outside FPO that are also eligible
for development aid should likewise be taken into
account when estimating the overall development effect
of the ships.

ECP also claims that it was force majeure (events of
11 September 2001) which made it necessary to change
the operator and to modify the conditions for the
operation of the ships. Lastly, it considers that the
principle of proportionality should lead the Commission
to conclude that the solution which was found with P&O
PC was the best in view of the difficult circumstances
obtaining.

IV. COMMENTS FROM FRANCE

France essentially is of the opinion that the conditions
imposed by Decision 1999/719/EC are met even in view
of the new use of the ships, since the development effect
for FPO in particular and for other areas eligible for
development aid in general is in keeping with the
fundamental objectives of the decision. France also
considers it essential that, although the two ships are
now used very differently from each other, they should
be assessed together.
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(20) France further justifies its approval of the new use of the (24) In order to provide some compensation for the time lost

(1)

(22)

(27)

(28)

ships with the following arguments:

The number of ports of call in areas eligible for
development aid is identical overall to the number
catered for with the original use.

The aggregate development effect with the new use of the
ships is very similar to what was originally intended for
FPO.

The development effects forgone during the year when
the ships were not operated on account of the
bankruptcy of Renaissance Financial need not necessa-
rily be offset by any of the conditions relating to the use
of the ships since the bankruptcy was the result of force
majeure (the terrorist attacks of 11 September 2001).

(25)

(26)

Table

when the ships were not in operation, France imposed,
and the owner accepted, an extension of the requirement
on the use of the two ships by four and five months
respectively, to mid-2005.

P&O PC has decided to continue operation of at least one
of the ships in FPO until April 2006 and is currently in
talks with the Government of FPO on a further extension
of its presence there.

In its later submissions France estimates that the
spending generated by the two ships in areas eligible
for development aid amounts to EUR 28,9 million a
year, of which 78 % or EUR 22,5 million a year in FPO.
The total spending in FPO generated by the new use of
the ships would therefore be EUR 175,5 million (see
Table).

Estimated spending in French Polynesia linked to the ships Pacific Princess (formerly R3)
and Tahitian Princess (formerly R4)

(EUR million)
Operator 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 Total
Renaissance Financial 58 44 34,5 84,3
Owners () 8,5 8,5
Princess Cruises 7,8 22,5 22,5 22,5 7,4 82,7
Total 175,5
Lastlyy France agrees with the comments made by ECP. threatens to distort competition and affects trade
between Member States, unless it falls within the scope
of the derogations provided for in Article 87(2) or
Article 87(3).
V. ASSESSMENT ()
Legal basis for the assessment
Article 87(1) of the EC Treaty declares any aid granted (29) With regard to Article 87(3), the Council adopted on

through State resources to certain undertakings incom-
patible with the common market in so far as it distorts or

Although the ships were not operated for one year, they were
maintained and, according to France, generated around EUR
8,5 million in local spending in FPO, in the form of crew costs
(even a ship not in operation needs a crew to look after it), fuel
and technical maintenance costs, port fees, etc.

21 December 1990 Directive 90/684/EEC on aid to
shipbuilding (%), in accordance with which the present aid
was initially notified and approved. Under Article 4(7) of
this Directive, aid granted as development assistance to a
developing country is not subject to the aid ceiling for

O] L 380, 31.12.1990, p. 27. Directive as last amended by
Directive 94/73[EEC (O] L 351, 31.12.1994, p. 10).
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operating aid. In assessing the compatibility of develop-
ment aid with the common market, the Commission:

ascertains that the proposed aid falls within the
scope of the Agreement of OECD Working Party
No 6 concerning the interpretation of Articles 6 to
8 of the OECD Understanding on Export Credits for
Ships,

verifies the particular ‘development’ content of the
proposed aid (°).

In approving the aid, the Commission therefore verified
its development content. In Decision 1999/719/EC
approving the aid, it stated that:

‘Clearly, if the vessels are not deployed in FPO, they will
not bring about any economic development there.
Therefore, it is essential that the aid is linked to a
requirement that the vessels be deployed in FPO. France
has undertaken that the vessels will be used exclusively in
FPO for at least five years. The Commission has decided
to make this a condition upon which it approves the aid,
since the development content of the project would
otherwise be compromised.’

The Commission noted in its decision to open the formal
investigation procedure in 2003 that France had agreed
that one of the ships, Pacific Princess, formerly R3, should
operate permanently outside FPO and that the other,
Tahitian Princess, formerly R4, although being based in
Papeete, the capital of FPO, should also occasionally
operate in regions not belonging to FPO.

On the basis of this observation, and given the clear
conditions imposed by the Commission in Deci-
sion 1999/719/EC and the fact that both ships were at
least partially used outside FPO, the Commission
considered that the condition imposed by its 1999
decision was no longer met, causing it to suspect that
there had been a misuse of State aid.

The rules concerning misuse of aid are set out in
Article 16 of Regulation (EC) No 659/1999, which in
turn refers to the normal rules regarding the formal

investigation procedure and the procedures applicable to
unlawful aid.

This assessment will, therefore, focus on whether the aid
can be compatible with the common market on the basis
of Decision 1999/719/EC and the rules on development

The same provision is found in Regulation (EC) No 1540/98,
which replaced Directive 90/684/EEC, and in the Commission
framework on State aid in shipbuilding (O] C 317, 30.12.2003,
p. 11), which has been applicable since 1 January 2004
following the expiry of Regulation (EC) No 1540/98.
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(36

(37

(%)

)

)

)

=

aid contained in the State aid rules governing shipbuild-
ing.

Appraisal of the compatibility of the aid

The Commission firstly notes that it is established that
the ships have not been used in accordance with
Decision 1999/719/EC.

The Commission will therefore assess whether the aid
granted in 1999 can nevertheless be considered as
compatible with the common market on the basis of the
new facts that have come to light during the present
investigation and of the original objective of the aid,
which was the particular economic development effect
on FPO.

The two main aspects to be assessed are the effects of the
terrorist attacks of 11 September 2001 and the particular
economic development effect on FPO.

Effects of 11 September 2001

The Commission has, in a number of State aid
decisions (1%), acknowledged that the terrorist attacks of
11 September 2001 were to be regarded as exceptional
circumstances for the cruise ship industry. It therefore
considers that the argument put forward by France and
ECP whereby these events created a situation of
force majeure is admissible.

The Commission considers that, in the case in point, the
impact of the terrorist attacks of 11 September 2001 was
twofold.

Firstly, it contributed to the bankruptcy of Renaissance
Financial. Even though Renaissance Financial had already
encountered problems before 11 September 2001, the
terrorist attacks in their impact on the cruise market
were decisive because potential investors withdrew their
support for the company. Owing to difficulties in finding
a new interested operator and to complicated legal
problems that had to be resolved between Renaissance
Financial’s receivers, the owners, the French Government
and the new operator, it took almost a year for the ships
to be put back into service. Therefore, the fact that the
ships were not operated for almost one year and the

Including the decision in Case N 843/01 concerning Meyer
Werft Papenburg (O] C 238, 3.10.2002, p. 10).
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resulting loss of development effects for FPO can be
linked to the situation of force majeure created by the
event of 11 September 2001.

The second effect of 11 September 2001 was to
influence, in the short and medium term, the cruise
industry by, on the one hand, obliging companies to
lower prices in a bid to keep their customers and, on the
other, making potential clients more reluctant to travel
long distances by plane. Since FPO is a long way from the
United States and Europe, operating cruise ships there
became more difficult from a financial point of view.
While this effect can now be considered to be over, it was
discernible until 2003.

On the basis of the above observations, the Commission
considers that the period during which the ships could
not be operated owing to the events linked to the
terrorist attacks does not have to be offset and can
therefore be deducted from the development effect
needed to justify the aid.

Development effects

The Commission has assessed the development effects of
the use of the ships and compared them with what was
originally intended.

The Commission agrees with the French request that the
development effects of the two ships should be assessed
together since both ships were jointly assessed in
Decision 1999/719/EC. Furthermore, from a develop-
ment point of view, it is the aggregate development effect
that is of relevance and not the question as to which of
the two ships accounted for that effect.

However, the Commission does not take the view that
the development effects in all the regions eligible for
development aid should be taken into account since the
original decision concerned only development effects in
FPO. Taking into account effects in other regions or
countries would be tantamount to altering the original
objective of the aid.

In the original decision the Commission based its
approval of the aid on estimations of annual spending
of some EUR 44 million for the two ships, or 5 x EUR
44 million = EUR 220 million over the five-year period.

Done at Brussels, 20 July 2005.

(47) If the time lost as a result of the 11 September events
(one year) is deducted, the development effects that
would be needed to comply with the original decision
would be 4 years x EUR 44 million = EUR 176 million.
The spending generated in FPO by the operation of the
ships, currently put at EUR 175,5 million, is virtually
equal to that amount.

(48) It can therefore be concluded that, taking account of the
situation of force majeure created by the attacks of
11 September 2001, the ships will, by virtue of their
currently known past and future use, have generated a
development effect similar to what was originally
anticipated.

(49) Accordingly, the Commission considers that the parti-
cular development effect of the aid is ensured, that the
conditions for authorising the aid are thus met and that
the aid has therefore not been misused.

VL CONCLUSION

(50) The Commission finds that France has, in breach of
Article 88(3) of the Treaty, unlawfully changed the
conditions governing the development aid authorised for
the construction of two ships. However, since the
development effects for FPO, taking into account the
time lost for reasons of force majeure, are equivalent to
what was originally intended, the aid is compatible with
the common market and, in particular, with the rules
governing development aid for the shipbuilding sector,

HAS ADOPTED THIS DECISION:
Article 1

The Sate aid which France has implemented as development
aid for the construction of the cruise ships Pacific Princess
(formerly R3) and Tahitian Princess (formerly R4), in the form
of tax concessions, is compatible with the common market
under Article 87(3)(e) of the Treaty.

Article 2

This Decision is addressed to the French Republic.

For the Commission
Neelie KROES
Member of the Commission
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