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REGULATIONS

COMMISSION REGULATION (EC) No 535/2009
of 19 June 2009

establishing the standard import values for determining the entry price of certain fruit and
vegetables

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 12342007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1),

Having regard to Commission Regulation (EC) No 1580/2007
of 21 December 2007 laying down implementing rules for
Council Regulations (EC) No 2200/96, (EC) No 2201/96 and
(EC) No 1182/2007 in the fruit and vegetable sector (%), and in
particular Article 138(1) thereof,

Whereas:

Regulation (EC) No 1580/2007 lays down, pursuant to the
outcome of the Uruguay Round multilateral trade negotiations,
the criteria whereby the Commission fixes the standard values
for imports from third countries, in respect of the products and
periods stipulated in Annex XV, Part A thereto,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 138 of Regu-
lation (EC) No 1580/2007 are fixed in the Annex hereto.

Article 2

This Regulation shall enter into force on 20 June 2009.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 19 June 2009.

(")

0J L 299, 16.11.2007, p. 1.
() O L 350, 31.12.2007, p. 1.

For the Commission
Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development
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ANNEX
Standard import values for determining the entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Third country code (') Standard import value
0702 00 00 CL 55,0
MA 32,7
MK 38,5
TR 51,6
77 44,5
0707 00 05 JO 156,8
MK 29,2
TR 116,9
77 101,0
0709 90 70 TR 104,9
77 104,9
0805 50 10 AR 60,5
BR 104,3
TR 53,8
ZA 71,4
77 72,5
0808 10 80 AR 79,6
BR 69,6
CL 76,5
CN 97.4
NZ 106,8
Us 92,8
Uy 49,5
ZA 85,7
77 82,2
0809 10 00 TR 212,2
us 174,4
77 193,3
0809 20 95 TR 363,4
77 363,4
0809 30 MA 405,8
TR 138,0
us 203,1
77 249,0
0809 40 05 AU 289,7
CL 108,6
77 199,2

(") Nomenclature of countries laid down by Commission Regulation (EC) No 1833/2006 (O] L 354, 14.12.2006, p. 19). Code ZZ’ stands
for ‘of other origin’.
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COMMISSION REGULATION (EC) No 536/2009
of 19 June 2009

determining the extent to which the import licence applications submitted in June 2009 for certain
milk products under certain tariff quotas opened by Regulation (EC) No 2535/2001 can be accepted

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1),

Having regard to Commission Regulation (EC) No 1301/2006
of 31 August 2006 laying down common rules for the admin-
istration of import tariff quotas for agricultural products
managed by a system of import licences (%), and in particular
Article 7(2) thereof,

Whereas:

Import licence applications lodged from 1 to 10 June 2009 for
certain tariff quotas referred to in Annex I to Commission
Regulation (EC) No 2535/2001 of 14 December 2001 laying
down detailed rules for applying Council Regulation No

1255/1999 as regards the import arrangements for milk and
milk products and opening tariff quotas () relate to quantities
greater than those available. The extent to which licences may
be issued should therefore be determined by establishing the
allocation coefficient to be applied to the quantities requested,

HAS ADOPTED THIS REGULATION:

Article 1

For import licence applications lodged from 1 to 10 June 2009
for the tariff quotas referred to in parts LA, LD, LF, LH, LI, and
IJ of Annex I to Regulation (EC) No 2535/2001, licences shall
be issued for the quantities requested, multiplied by the allo-
cation coefficient(s) set out in the Annex to this Regulation.

Article 2

This Regulation shall enter into force on 20 June 2009.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 19 June 2009.

() O] L 299, 16.11.2007, p. 1.
() O] L 238, 1.9.2006, p. 13.

For the Commission
Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development

() O] L 341, 22.12.2001, p. 29.
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ANNEX

LA

Tariff quota number

Allocation coefficient

09.4590
09.4599
09.4591
09.4592
09.4593
09.4594
09.4595
09.4596

100 %

2,475253 %
100 %

‘—': No application for a licence has been

sent to the Commission.

LD

Products originating in Turkey

Tariff quota number

Allocation coefficient

09.4101

‘—: No application for a licence has been

sent to the Commission.

LF

Products originating in Switzerland

Tariff quota number

Allocation coefficient

09.4155

100 %

LH
Products originating in Norway
Tariff quota number Allocation coefficient
09.4179 100 %
LI

Products originating in Iceland

Tariff quota number

Allocation coefficient

09.4205
09.4206

100 %

‘—: No application for a licence has been sent to the Commission.
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Products originating in the Republic of Moldova

Tariff quota number

Allocation coefficient

09.4210

‘—": No application for a licence has been sent to the Commission.
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COMMISSION REGULATION (EC) No 537/2009

of 19 June 2009

amending Regulation (EC) No 1235/2008, as regards the list of third countries from which certain
agricultural products obtained by organic production must originate to be marketed within the

Community

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 834/2007 of
28 June 2007 on organic production and labelling of organic
products and repealing Regulation (EEC) No 2092/91 ('), and in
particular Article 33(2) thereof,

Whereas:

(")
)

0]
9

In accordance with Regulation (EC) No 834/2007, Annex
III to Commission Regulation (EC) No 1235/2008 of
8 December 2008 laying down detailed rules for im-
plementation of Council Regulation (EC) No 834/2007
as regards the arrangements for imports of organic
products from third countries (3 has established a list
of third countries whose system of production and
control measures for organic production are recognised
as equivalent. In the light of new applications and infor-
mation received by the Commission from third countries
since the last publication of the list, certain modifications
should be taken into consideration and added or inserted
in the list.

The Australian and Costa Rican authorities have asked
the Commission to include a new control and certifi-
cation body. The Australian and Costa Rican authorities
have provided the Commission with the necessary guar-
antees to satisfy it that the new control and certification
bodies meet the criteria laid down in Article 8(2) of
Regulation (EC) No 1235/2008.

The duration of inclusion of India in the list provided for
in Annex IIl to Regulation (EC) No 1235/2008 expires
on 30 June 2009. In order to avoid trade disruption,
there is a need to prolong the inclusion of India in
that list for a further period. The Indian authorities
have asked the Commission to include four new
control and certification bodies. The Indian authorities

L 189, 20.7.2007, p. 1.

L 334, 12.12.2008, p. 25.

4

have provided the Commission with the necessary guar-
antees to satisfy it that the new control and certification
body meets the criteria laid down in Article 8(2) of
Regulation (EC) No 1235/2008. The Indian authorities
have informed the Commission that one control body
has changed its name.

The Israeli authorities have informed the Commission
that one control body has changed its name.

Certain agricultural products imported from Tunisia are
currently marketed in the Community pursuant to the
transitional rules provided for in Article 19 of Regulation
(EC) No 1235/2008. Tunisia submitted a request to the
Commission to be included in the list provided for in
Annex III to that Regulation. It submitted the infor-
mation required pursuant to Articles 7 and 8 of that
Regulation. The examination of this information and
consequent discussion with the Tunisian authorities
have led to the conclusion that in that country the
rules governing production and controls of agricultural
products are equivalent to those laid down in Regulation
(EC) No 834/2007. The Commission has carried out an
on-the-spot check of the rules of production and the
control measures actually applied in Tunisia, as
provided for in Article 33(2) of Regulation (EC) No
834/2007.

Regulation (EC) No 1235/2008 should therefore be
amended accordingly.

The measures provided for in this Regulation are in
accordance with the opinion of the regulatory
Committee on organic production,

HAS ADOPTED THIS REGULATION:

Article 1

Annex III to Regulation (EC) No 1235/2008 is amended in
accordance with the Annex to this Regulation.
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Article 2

This Regulation shall enter into force on the seventh day following its publication in the Official Journal of
the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 19 June 2009.

For the Commission
Mariann FISCHER BOEL
Member of the Commission
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ANNEX
Annex III to Regulation (EC) No 1235/2008 is amended as follows:
1. in point 5 of the text relating to Australia the following indent is added:
‘— AUS-QUAL Pty Ltd, www.ausqual.com.au’;
2. in point 5 of the text relating to Costa Rica the following indent is added:

— Control Union Certifications, www.cuperu.com’;

3. th

[¢d

text relating to India is amended as follows:

(a) point 5 is replaced by the following:

‘

— Aditi Organic Certifications Pvt. Ltd, www.aditicert.net

— APOF Organic Certification Agency (AOCA), www.aoca.in

— Bureau Veritas Certification India Pvt. Ltd, www.bureauveritas.co.in

— Control Union Certifications, www.controlunion.com

— ECOCERT India Private Limited, www.ecocert.in

— Food Cert India Pvt. Ltd, www.foodcert.in

— IMO Control Private Limited, www.imo.ch

— Indian Organic Certification Agency (Indocert), www.indocert.org

— ISCOP (Indian Society for Certification of Organic products), www.iscoporganiccertification.com

— Lacon Quality Certification Pvt. Ltd, www.laconindia.com

— Natural Organic Certification Association, www.nocaindia.com

— OneCert Asia Agri Certification private Limited, www.onecertasia.in

— SGS India Pvt. Ltd, www.in.sgs.com

— Uttaranchal State Organic Certification Agency (USOCA),
www.organicuttarakhand.org/products_certification.htm

— Vedic Organic certification Agency, www.vediccertification.com

— Rajasthan Organic Certification Agency (ROCA),
http:/[www.rajasthankrishi.gov.in/Departments/SeedCert/index_eng.asp’;

(b) in point 7, 2009’ is replaced by 2014’


http://www.ausqual.com.au
http://www.cuperu.com
http://www.aditicert.net
http://www.aoca.in
http://www.bureauveritas.co.in
http://www.controlunion.com
http://www.ecocert.in
http://www.foodcert.in
http://www.imo.ch
http://www.indocert.org
http://www.iscoporganiccertification.com
http://www.laconindia.com
http://www.nocaindia.com
http://www.onecertasia.in
http://www.in.sgs.com
http://www.organicuttarakhand.org/products_certification.htm
http://www.vediccertification.com
http://www.rajasthankrishi.gov.in/Departments/SeedCert/index_eng.asp
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4. in point 5 of the text relating to Israel the fourth indent is replaced by the following:
‘— Secal Israel Inspection and certification, www.skal.co.il;
5. after the text relating to Switzerland, the following text is inserted:
‘TUNISIA
1. Product categories:
(a) unprocessed crop and vegetative propagating material and seeds for cultivation;

(b) processed agricultural products for use as food composed essentially of one of more ingredients of plant origin.

2. Origin: products of category 1(a) and organically grown ingredients in products of category 1(b) that have been
grown in Tunisia.

3. Production standards: Law No 99-30 of 5 April 1999 relating to organic Farming; Decree of the Minister for
Agriculture of 28 February 2001, approving the standard specifications of the crop production according to the
organic method.

4. Competent authority: Direction générale de la Production Agricole, www.agriportail.tn
5. Control bodies:

— Ecocert SA en Tunisie, www.ecocert.com

— Istituto Mediterraneo di Certificazione IMC, www.imcert.it

— BCS, www.bcs-oeko.com

— Lacon, www.lacon-institute.com
6. Certificate issuing bodies: as at point 5.

7. Duration of the inclusion: 30 June 2012".



http://www.skal.co.il
http://www.agriportail.tn
http://www.ecocert.com
http://www.imcert.it
http://www.bcs-oeko.com
http://www.lacon-institute.com
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RULES OF PROCEDURE

EUROPEAN ECONOMIC AND SOCIAL COMMITTEE

Fourth amendment of the EESC’s Rules of Procedure, approved in plenary session on 12 March
2008 ()

The plenary assembly of the European Economic and Social Committee decided on 12 March 2008 to
modify the contents of Rule 72 of its Rules of Procedure.

The new text of Rule 72 of the Rules of Procedure of the European Economic and Social Committee is as
follows:
‘Rule 72

1. All the powers which the Staff Regulations of Officials of the Communities confer on the appointing
authority and which the Conditions of Employment of Other Servants of the Communities confer on the
authority competent to conclude contracts of service shall be exercised, with respect to the secretary-general
of the EESC, by the bureau.

2. The powers which the Staff Regulations of Officials of the Communities confer on the appointing
authority shall be exercised as follows:

— with respect to officials in grades 16, 15 and 14 of function group AD, by the bureau, acting on a
proposal from the secretary-general, as regards application of Articles 13, 29, 30, 31, 32, 40, 41, 49,
50, 51, 78 and 90(1) of the Staff Regulations; by the president, acting on a proposal from the secretary-
general, as regards application of the other provisions of the Staff Regulations, including Article 90(2),

— with respect to officials in grades 13, 12 and 11 of function group AD, by the president, acting on a
proposal from the secretary-general,

— with respect to officials in the other grades of function group AD and all grades of function group AST,
by the secretary-general.

3. The powers which the Conditions of Employment of Other Servants of the Communities (CEOS)
confer on the authority competent to conclude contracts of service shall be exercised as follows:

— with respect to temporary staff in grades 16, 15 and 14 of function group AD, by the bureau, as regards
application of Articles 11, 17, 33 and 48 of the CEOS; as regards the other provisions of the CEOS, by
the president, acting on a proposal from the secretary-general,

— with respect to temporary staff in grades 13, 12 and 11 of function group AD, by the president, acting
on a proposal from the secretary-general,

— with respect to temporary staff in other grades of the administrators’ function group and all grades of
the assistants’ function group, by the secretary-general,

— with respect to special advisers, and contract and local staff, by the secretary-general.

4. The president shall exercise the powers conferred on the institution by Article 110 of the Staff
Regulations with a view to implementing the general provisions for giving effect to the Staff Regulations
and the rules adopted by agreement between the institutions.

5. The bureau, the president and the secretary-general may delegate the powers vested in them by this
Rule.

6.  Decisions to delegate adopted in accordance with Rule 72(4) above shall specify the scope of the
powers delegated, their limits and period of validity, as well as stating whether they may be subdelegated.

The new text entered into force on the day of its adoption.

(") The full text of the Rules of Procedure of the Committee with the latest modifications approved in plenary session on
5 July 2006 was published in O] L 93 of 3 April 2007.
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(Acts adopted under the EC Treaty/Euratom Treaty whose publication is not obligatory)

DECISIONS

COMMISSION

COMMISSION DECISION
of 28 January 2009

on aid implemented by Luxembourg in the form of the creation of a compensation fund for the
organisation of the electricity market (C 43/02 (ex NN 75/01))

(notified under document number C(2009) 230)

(Only the French version is authentic)

(Text with EEA relevance)

(2009/476/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of
Article 88(2) thereof,

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments
pursuant to the provisions cited above (') and having regard to
their comments,

Whereas:

1. PROCEDURE

By letter dated 2 July 2001, registered as received on
16 July 2001 under number N 475/01, Luxembourg
notified the Commission under Article 88(3) of the
Treaty of the creation of a compensation fund for the
organisation of the electricity market. The notified
measure had, however, been de facto implemented on
1 January 2001. The Commission accordingly took the
view that the measure could not be considered planned
aid within the meaning of Article 88(3) of the Treaty and
on 30 July 2001 entered it in the register of non-notified
aid under number NN 75/01.

() O] C 255, 23.10.2002, p. 15.

@

Following an exchange of correspondence with the
Luxembourg authorities, the Commission notified
Luxembourg by letter dated 5 June 2002 of its
decision to open the procedure laid down in
Article 88(2) of the Treaty in respect of the measure. It
also invited Luxembourg to submit its comments and
provide any information that might be helpful in
assessing the measure within one month from the date
of receipt of the letter.

The Commission’s decision to open the procedure was
published in the Official Journal of the European Union (2).
The Commission called on interested parties to submit
their comments on the measure.

By letter dated 22 July 2002, registered as received on
26 July 2002, Luxembourg requested an extension of the
time limit for sending its comments. The Commission
granted the request by letter dated 30 July 2002, fixing
the time limit at 5 September 2002.

The Netherlands sent the Commission its comments on
the measure by fax dated 4 December 2002, registered as
received on the same day. By letter dated 18 February
2003, the Commission forwarded the Netherlands’ letter
to Luxembourg, together with a request that the latter
submit its comments within one month. After having
sent a reminder on 16 May 2003, the Commission
received from Luxembourg by fax dated 28 May 2003,
registered as received on the same day, a request for an
extension of the time limit for replying.

(?) See footnote 1.
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(6)

(10)

(11)

(12)

(13)

(14)

By letter dated 4 June 2003, registered as received on
5 June 2003, Luxembourg sent the Commission its
comments both on the Commission’s letter of 5 June
2002 and on the comments submitted by the Neth-
erlands. Luxembourg provided additional information
by letter dated 3 May 2004, registered as received on
13 May 2004.

A working meeting between Luxembourg and the
Commission was held on 25 January 2005.

By letter dated 31 March 2005, the Commission sent
Luxembourg a request for information. The Commission
received a reply from Luxembourg by letters dated
20 April and 20 May 2005, registered as received on
27 April and 1 June 2005 respectively.

By letter dated 22 June 2005, the Commission sent
Luxembourg a request for additional information. By
letter dated 22 November 2005, registered as received
on 23 November 2005, Luxembourg asked for an
extension of the time limit for replying, in response to
which the Commission, by letter dated 5 December
2005, set the time limit at 31 January 2006. The
Commission received a reply from Luxembourg by
letters dated 31 January 2006, registered as received on
3 February 2006.

By letter dated 27 March 2006, the Commission sent
Luxembourg a request for additional information. The
Commission received a reply from Luxembourg by
letter dated 11 April 2006, registered as received on
18 April 2006.

A working meeting between Luxembourg and the
Commission was held on 12 December 2006.

By letter dated 21 November 2007, the Commission sent
Luxembourg a request for additional information. By
letter dated 6 December 2007, registered as received
on 10 December 2007, Luxembourg requested a
further extension of the time limit for replying, which
request the Commission granted by letter dated
14 December 2007, fixing the time limit at 17 January
2008. The Commission received a reply from
Luxembourg by letter dated 28 January 2008, registered
as received on 30 January 2008.

A working meeting between Luxembourg and the
Commission was held on 27 February 2008.

The Commission received additional information from
Luxembourg by letter dated 19 June 2008, registered
as received on 20 June 2008, and by letter registered
as received on 12 September 2008.

(16)

(18)

2. DESCRIPTION

2.1. The legislative framework to the compensation
mechanism

2.1.1. The Grand-Ducal Regulation of 30 May 1994 and
the electricity market liberalisation process

The Grand-Ducal Regulation (GDR) of 30 May 1994 (%)
concerning the production of electrical energy using
renewable energy sources or cogeneration (green elec-
tricity) imposed an obligation to purchase green elec-
tricity on Cegedel, at that time the sole general
distributor of grid electricity in Luxembourg. The
scheme involved the production of electricity using
hydro, wind and solar energy, biogas and biomass, and
cogeneration.

Article 1 of the 1994 GDR provided that the ‘available
quantities of electricity obtained from autoproduction
using renewable energy sources or cogeneration shall,
at the autoproducer’s request, be acquired by the State
of Luxembourg for the account of the public network'.
The 1994 GDR also set the prices of such green elec-
tricity at a higher level than that of conventionally
produced electricity. Green electricity purchase prices
were adjusted over time, in particular by the GDR of
14 October 2005 (%). The prices in force on 1 January
2008 were set by the GDR of 8 February 2008 (°) on the
production of electricity using renewable energy sources.

Luxembourg has estimated that, in 2000, the purchasing
obligation stemming from the 1994 GDR related to a
production of 112 GWh (¢), and that these volumes were
purchased at a price on average some three times higher
than the price resulting from the long-term supply
contracts concluded by Cegedel. According to the
Luxembourg authorities, this resulted in an additional
cost of LUF 275 million or EUR 6,8 million.

After the electricity sector was opened up to competition
by the Law of 24 July 2000 (7), the purchasing obligation
was extended to include all distributors operating in
Luxembourg. In 2001 these were 13 in number,
including the largest, Cegedel, and the second largest,
Sotel, both of which supplied the steel plants in the
south of the country, and local distributors. In actual
fact, however, Cegedel alone purchased the lion’s share
of the green electricity produced in Luxembourg.

() Luxembourg Official Gazette A No 62, 12.7.1994, p. 1140.

(*) GDR of 14 October 2005 (1) concerning the supply of electrical
energy using renewable energy sources and (2) amending the GDR
of 30 May 1994 concerning the production of electrical energy
using renewable energy sources or cogeneration and the GDR of
22 May 2001 concerning the introduction of a compensation
fund for the organisation of the electricity market (Luxembourg
Official Gazette A No 181, 14.11.2005, p. 2948).

(°) Luxembourg Official Gazette A No 16, 12.2.2008, p. 260.

(%) According

to Luxembourg, total electricity consumption in

Luxembourg in 2000 came to 5 650 GWh.
(") Luxembourg Official Gazette A No 79, 21.8.2000, p. 1896.
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(20)

1)

(22)

2.1.2. The GDR of 22 May 2001

In order to spread equitably among distributors the
burden of the costs resulting from the obligation to
acquire green electricity, Luxembourg decided to set up,
through the GDR of 22 May 2001 (%) concerning the
introduction of a compensation fund for the organisation
of the electricity market, a compensation mechanism.
The compensation fund became de facto operational
on 1 January 2001.

Under Article 21 of the GDR of 22 May 2001, each
electricity distributor in Luxembourg was authorised to
collect a contribution to the compensation fund from its
final customers. The contribution was proportional to a
final customer’s electricity consumption. The compen-
sation fund mechanism made it possible to divide the
costs stemming from the green electricity purchasing
obligation among all the distributor's customers. The
level of contributions was set each year by the State so
that the fund’s income did not exceed the additional cost
of purchasing green electricity. Under Article 13 of the
GDR of 22 May 2001, large electricity consumers (°)
were exempted from paying the contribution until
31 December 2005 ('9). According to the Luxembourg
authorities, this exemption concerned some 50 large
consumers mainly in the chemical and steel industries.

Under Article 23 of the GDR of 22 May 2001, the
contribution for 2001 was set for all non-exempted
customers at EUR 2,73/MWh.

2.1.3. The GDR of 9 December 2005

Following bilateral talks with the Commission, the GDR
of 9 December 2005 ('!), which entered into force on
1 January 2006, amended the GDR of 22 May 2001. It
abolished, in particular, the exemption from contribution
payments for large electricity consumers and introduced
instead three categories of customer, corresponding to
three different levels of contribution (1?):

— category A comprised customers at whose metering
points annual electricity consumption was less than
or equal to 25 MWh. For 2007, the contribution
payable by category A consumers was set at EUR
7,00/MWh,

(%) Luxembourg Official Gazette A No 70, 19.6.2001, p. 1407.
(%) Large electricity consumers are enterprises connected to the elec-

tricity grid at a voltage greater than 65 kV.

(') Under Article 14 of the GDR of 22 May 2001, the number of

beneficiaries of the exemption could, however, be reduced before
1 January 2006 if the contribution from customers subject to the
compensation fund were to increase by more than 50 % during the
2002 and 2003 financial years.

(") Luxembourg Official Gazette A No 203, 16.12.2005, p. 3256.
("?) Article 1 of the GDR of 9 December 2005 amending Article 21 of

the GDR of 22 May 2001.

(23)

— category B comprised customers at whose metering
points annual electricity consumption was greater
than 25 MWh, with the exception of metering
points classified in category C. For 2007, the contri-
bution payable by category B consumers was set at
EUR 2,70/MWh,

— category C concerned customers in category B who,
in addition, had to ‘commit themselves to achieving a
substantial improvement in their overall energy effi-
ciency by agreement to be concluded between the
Government and the enterprise concerned [...]. The
agreement to be concluded will include a penalty
clause in case of failure to meet commitments’ ('3).
All agreements came to an end on 31 January 2008.
For 2007, the contribution payable by category C
consumers was set at EUR 0,75/MWh.

2.1.4. Provisions applicable as of 1 January 2009

The Luxembourg authorities have undertaken to replace
the GDR of 9 December 2005 with a new, as yet unpub-
lished GDR, scheduled to enter into force on 1 January
2009. According to the Luxembourg authorities, the new
GDR provides that distributors may collect a contribution
towards the costs associated with green electricity from
their final customers. The level of the contribution is thus
no longer set by the public authorities but is left to
distributors’ discretion.

2.2. Operation of the compensation mechanism

From a practical standpoint, the GDRs of 22 May 2001
and 9 December 2005 provided that the principal
distributor in Luxembourg, Cegedel, the shares in
which were majority privately owned, had to purchase
all the green electricity produced in Luxembourg at the
price set by the State. Cegedel made such purchases
either in its own name or on behalf of other distributors
who had concluded supply contracts with green elec-
tricity producers. It then sold the green electricity to its
competitors according to their respective market shares
in the Luxembourg market and at a selling price set by
the State on the basis of the electricity market price
established the previous year. The additional costs asso-
ciated with green electricity corresponded to the
difference between the purchase price paid to producers
of such electricity (feed-in tariff) and the selling price
charged to other distributors, both of which were set
by the State. All distributors reported on their green
electricity purchases each month to the Luxembourg
energy regulator, the Institut Luxembourgeois de Régu-
lation (ILR). At the end of the year, the regulator
performed a compensation operation between distri-
butors: if the share of green electricity produced in
Luxembourg and purchased by a distributor was greater
than its share of the electricity market, then it received

(®) Article 1 of the GDR of 9 December 2005.
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(26)

(27)

compensation from the fund; conversely, if its share of
green electricity purchased was smaller than its share of
the domestic market, then it had to pay a corresponding
contribution to the fund. The compensation fund was

therefore designed to ensure that each distributor active
in Luxembourg purchased a share of green electricity
produced in Luxembourg that matched its share of the
domestic market.

(25)  The diagram below describes the operation of the compensation fund as it was in force until

31 December 2008.

Producers of
green electricity

Producers of
conventional
electricity

Price including the
feed-in tariff

Price excluding the

feed-in tariff

Electricity distributors

d

Redistributi
edistribution Compensation fund

Contribution
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Small (A) and large
consumers who have
not signed an
agreement (B)

Large consumers
who have signed an
agreement
(C consumers)

3. REASONS FOR OPENING THE FORMAL INVESTI-
GATION PROCEDURE

In its decision to open the formal investigation
procedure, the Commission took the view that the
compensation mechanism prima facie constituted State
aid within the meaning of Article 87(1) of the Treaty ('4).

The measure conferred an advantage on green electricity
producers, who ultimately benefited from the proceeds of
the compensation fund. Moreover, the exemption from
compensation payments applicable until 31 December
2005 favoured large electricity-consuming enterprises
over other enterprises which had to contribute to the
compensation fund. On the other hand, distributors
enjoyed no advantage as they simply played the part of
intermediary in collecting the contributions made by
final customers and paid on to green electricity
producers.

(%) See paragraphs 14 to 19 of the decision to open the formal inves-

tigation procedure (O] C 255, 23.10.2002, p. 15).

(28)

(29)

(30)

This advantage was provided through State resources, not
by reason of the introduction of the green electricity
purchasing obligation but by reason of the creation of
the compensation fund. The latter was set up by the
State, was financed by a system of compulsory contri-
butions, and the sums paid into it were controlled by the
State.

The measure was selective in that it favoured only certain
enterprises or certain activities, and in particular green
electricity producers as opposed to other electricity
producers and large electricity-consuming enterprises as
opposed to other electricity-consuming enterprises.

Lastly, the granting of an advantage to green electricity
producers was liable to affect intra-Community trade in
electricity and distort competition, as was the advantage
enjoyed by large electricity-consuming enterprises, active
as these were in various sectors of the economy.
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(31)

(33)

(34)

The Commission then examined the compatibility of the
compensation mechanism with the common market
under Article 87(3)(c) of the Treaty in the light of the
2001 Community guidelines on State aid for environ-
mental protection (the 2001 guidelines) (*%). It
expressed the following concerns in this regard.

First, the Commission considered that the aid for green
electricity producers prima facie did not satisfy the
conditions laid down in the following provisions of the
2001 guidelines:

— the system did not ensure that the aid was limited to
the difference between the production cost and the
market price of the energy concerned. It did not limit
the duration of the operating aid to that necessary to
cover plant depreciation. Nor did it take account of
any investment aid received by producers for their
plants, such as the ecological premium in
Luxembourg (')  (point E.3.3.1 of the 2001
guidelines),

— the system made no provision for a market
mechanism such as green certificates (point E.3.3.2
of the 2001 guidelines),

— the operating aid was not calculated on the basis of
the external costs avoided (point E.3.3.3 of the 2001
guidelines),

— the operating aid was not limited to five years
duration, it was not degressive, and its intensity was
not limited to 50 % of the extra costs (point E.3.3.4
of the 2001 guidelines).

Secondly, the Commission considered that the exemption
from contribution payments granted to large electricity-
consuming enterprises prima facie did not fulfil the
criteria laid down in the 2001 guidelines: exempted
enterprises had not undertaken to achieve environmental
protection objectives (7); such enterprises were not
required to pay a significant proportion of the tax (18);
and lastly, the exemptions were not degressive within the
meaning of the 2001 guidelines and their intensity was
not limited to 50 % (19).

Lastly, the Commission questioned the measure’s com-
patibility with Articles 25 and 90 of the Treaty. The
compensation mechanism did not make provision for
any exemption from contribution payments for
imported electricity or from the tax on exports. The
measure ultimately benefited only domestic producers

() O] C 37, 3.2.2001, p. 3.
(*%) Commission Decision of 17 October 2001 in Case N 842/2000

(0] C 5, 8.1.2002, p. 5).

(7) See point 51.1(a).
('%) See point 51.1(b), second indent.
(%) See point 46.

(36)

(38)

(39)

of green electricity. Imported electricity was therefore
taxed without ultimately benefiting from the support
enjoyed by green electricity produced in Luxembourg.

The new GDR referred to in paragraph 23, scheduled to
enter into force on 1 January 2009, amends the compen-
sation mechanism in such a way that it no longer
numbers among the reasons for opening the formal
investigation procedure. Consequently, this Decision
examines the existence of State aid and the compatibility
or otherwise of the compensation mechanism under
Article 87(3)(c) of the Treaty up until 31 December
2008.

4. COMMENTS FROM LUXEMBOURG ON THE OPENING
OF THE FORMAL INVESTIGATION PROCEDURE

4.1. On the description of the measure

Luxembourg pointed out first of all that, under the GDR
of 30 May 1994, Cegedel was alone obliged to purchase
Luxembourg-produced ~ green  electricity.  Other,
competing distributors had since emerged owing to liber-
alisation (they were 13 in number in June 2003). They
had all been placed under an obligation to purchase
green electricity. In actual fact, however, the additional
costs still fell largely on one operator, Cegedel. Conse-
quently, the compensation fund in reality promoted fair
competition between distributors since it divided among
them the additional costs associated with the green elec-
tricity purchasing obligation.

Luxembourg pointed out secondly that the measure
produced significant environmental benefits and helped
to achieve the environmental protection objectives to
which Luxembourg has committed itself in accordance
with the Community anti-climate change policy: for
Luxembourg, the target was to reduce carbon emissions
by 28 % compared with 1990. The Luxembourg auth-
orities accordingly called on the Commission to assess
the potential competition-distorting effects or the effect
on intra-Community trade in the light of the environ-
mental benefits of the measure.

4.2. On the existence of State aid

Luxembourg considered that the creation of the compen-
sation fund did not constitute State aid within the
meaning of Article 87(1) of the Treaty.

It maintained first of all that, as the Court of Justice of
the European Communities (the Court of Justice) had
found in its judgment in PreussenElektra (*°), the fund
did not involve any State resources. Before the fund
was introduced, the additional costs associated with the
green electricity purchasing obligation had been borne
exclusively by the final customers of a private

(20) Case C-379/98 [2001] ECR 1-2099.
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(40)

(41)

(42)

(43)

company, Cegedel. Since the introduction of the fund,
the additional costs had been divided among all
customers of all distributors in Luxembourg, without,
however, involving more State resources. In support of
its argument Luxembourg cited paragraph 66 of the
PreussenElektra judgment: ‘a statutory provision of a
Member State which, first, requires private electricity
supply undertakings to purchase electricity produced in
their area of supply from renewable energy sources at
minimum prices higher than the real economic value of
that type of electricity, and, second, distributes the
financial burden resulting from that obligation between
those electricity supply undertakings and upstream
private electricity network operators, does not constitute
State aid within the meaning of Article 92(1) (now
Article 87(1)) of the Treaty'.

Luxembourg pointed out secondly that the compensation
fund did not create any advantage for green electricity
producers inasmuch as there was no contractual or
financial link between the fund and the producers. The
latter were remunerated directly by the distributors when
they purchased green electricity, according to the tariffs
set at the time by the GDR of 30 May 1994. The
compensation fund, for its part, made compensatory
payments only between distributors.

The compensation fund likewise did not create any
advantage for large electricity-consuming enterprises
compared with enterprises which contributed to the
fund. The beneficiaries of the exemption — the
chemical and steel industries — had no competitors in
Luxembourg which should have contributed to the fund.
Luxembourg considered, moreover, that the beneficiaries
of the exemption were not placed at an advantage
compared with competitors situated outside of
Luxembourg.

Luxembourg considered lastly that the competition-
distorting effect and the effect on intra-Community
trade associated with the compensation fund were no
more than theoretical. In particular, it was not proven
that the exemptions from which Luxembourg heavy
industry benefited affected trade between Member States.

4.3. On the infringement of Articles 25 and 90 of
the Treaty

Luxembourg considered that the compensation
mechanism did not infringe Articles 25 and 90 of the
Treaty. According to Luxembourg, the system did not
treat electricity produced in Luxembourg any differently
from imported electricity. Moreover, green electricity
produced in accordance with the GDR of 30 May
1994 was not exported. Therefore, a producer situated
in another Member State but having customers in
Luxembourg was treated in exactly the same way as a

(45)

(47)

(48)

(49)

(50)

producer situated in Luxembourg and selling in the
domestic market. The same was true if the customers
of the two producers were situated in another Member
State.

4.4. On the compatibility of potential State aid with
the Treaty

Although they challenged the assertion that the
exemption from contribution payments for large elec-
tricity-consuming enterprises constituted State aid, the
Luxembourg authorities maintained that the measure
might be deemed compatible with the 2001 guidelines.

Luxembourg pointed out that the exemption was granted
on the basis of a voluntary agreement comprising energy
efficiency ~ improvement objectives for  signatory
companies. The voluntary agreement had been
concluded between Luxembourg and the Fédération
Nationale des Industries (National Industries Federation
— FEDIL) in March 1996 and renewed in April 2001.

While it acknowledged that the agreement did not
stipulate any penalties in case of failure to meet
commitments, Luxembourg undertook to include such
a mechanism in order to bring the agreement into line
with point 51.1(a) of the 2001 guidelines.

5. COMMENTS FROM THIRD PARTIES

Only the Netherlands submitted comments following the
opening of the formal investigation into the Luxembourg
compensation mechanism.

The Netherlands pointed out that aid to domestic green
electricity producers was authorised on condition that it
did not exceed the unprofitable extra cost of producing
such electricity. The Dutch authorities were in favour of
compensating fully for such unprofitable extra cost in
order to develop green electricity production. Such
support was necessary to enable Member States to
achieve the environmental objectives to which they had
committed  themselves by ratifying the Kyoto
Protocol (21).

The Netherlands pointed out further that each Member
State had to be left some latitude when it came to
achieving the environmental objectives of the Kyoto
Protocol. It suggested, therefore, that the Commission
should adopt a case-by-case approach to the green elec-
tricity support measures taken by each Member State.

In conclusion, the Netherlands called on the Commission
to view the measure proposed by Luxembourg
favourably given the current need to further promote
green electricity production.

(*') Kyoto Protocol to the United Nations Framework Convention on
Climate Change, adopted on 11 December 1997.
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6. LUXEMBOURG’S RESPONSE TO THE COMMENTS
FROM THIRD PARTIES

(51)  Luxembourg did not respond to the comments submitted
by the Netherlands.

7. ASSESSMENT
7.1. Existence of State aid

(52) In its decision to open the formal investigation
procedure, the Commission took the view that the
compensation mechanism prima facie constituted State
aid within the meaning of Article 87(1) of the
Treaty (*2). The two categories of beneficiary of this
State aid were green electricity producers and, through
the exemption from contributing to the compensation
fund, large electricity-consuming enterprises.

(53)  In previous decisions, the Commission also took the view
that feed-in tariff schemes, financed in a manner similar
to the one in the present case, constituted State aid. This
was so, for example, in the decisions in Case N
504/2000 (**) (United Kingdom), Joined Cases N
707/02 and N 708/02 (*%), prolonged by measure N
543/05 (?*) then by measure N 478/07 (2°) (Netherlands),
Cases NN 162/03 and N 317/06 (¥’) (Austria) and Case C
705 (Slovenia) (%9).

(54) It will be examined below whether the compensation
mechanism constituted State aid during the period in
question, i.e. up to 31 December 2008.

7.1.1. Determination of the presence of State resources

(55)  According to case-law, in order to be capable of being
categorised as State aid a measure must, first, be granted
directly or indirectly through State resources and, second,
be imputable to the State (2?).

(56)  On the question of the existence of State resources, the
Court of Justice has held that the financial resources of a
measure do not necessarily have to constitute permanent
assets of the public sector in order for them to be cate-
gorised as State resources; in order for such resources to
be so categorised, it is sufficient that they constantly
remain under public control and therefore available to

(*2) See paragraphs 14 to 19 of the decision to open the formal inves-
tigation procedure.

(%) 0] C 30, 2.2.2002, p. 15.

(%) OJ C 148, 25.6.2003, p. 12.

(*) OJ C 221, 14.9.2006, p. 8.

(26) O] C 39, 13.2.2008, p. 3.

(*’) The cases were divided into two parts, part A (renewable energy
sources) and part B (cogeneration) (O] C 221, 14.9.2006, p. 8).

(2% OJ L 219, 24.8.2007, p. 9.

(*%) See, for example, the judgment of the Court of Justice in Case
C-482/99 France v Commission [2002] ECR [-4397, paragraph 24.

the competent national authorities (). Conversely,
according to the case-law of the Court of Justice (*!),
State resources are not involved where the public auth-
orities at no stage enjoy or acquire control over the funds
which finance the economic advantage in issue. It must
be determined, therefore, whether the State exercised
direct or indirect control over the resources in
question, despite the fact that the funds did not come
directly from the State budget. In the PreussenElektra case,
the feed-in tariffs were financed directly by private elec-
tricity suppliers who had to purchase electricity from
green electricity producers at a price higher than the
market price for electricity. In the present case, from
January 2001 to December 2008 the State collected
from consumers compulsory contributions which were
then passed on to green electricity producers via distri-
butors. The compensation fund, which was set up by the
Luxembourg State, saw to the allocation of the compen-
sation among distributors. In its judgment in Stardust
Marine (33), the Court of Justice held that, once
resources came under State control, they remained
State resources. The Commission considers, therefore,
that the aid was granted directly or indirectly through
State resources.

(57)  As regards imputability, the ILR calculated the aid and
distributed it to each beneficiary according to a formula
laid down by law. The State thus exercised control,
through the law, not only over the amounts distributed
and the beneficiaries, but also over the granting of the
aid. The Commission considers, therefore, that the aid
was imputable to the State.

7.1.2. Selectivity

(58)  The compensation mechanism was directed only at some
electricity producers, namely green electricity producers
in Luxembourg.

(59)  The mechanism provided for exemption from compen-
sation payments or, as from 1 January 2006, a reduced
contribution for one category of consumer only, namely
large electricity consumers (*%).

7.1.3. Existence of an advantage

(60) The compulsory contribution imposed by the compen-
sation mechanism manifestly conferred an advantage on
green electricity producers, since the very aim of the
scheme was to enable such producers to sell their elec-
tricity at a price higher than the market price.

(%% See the judgment of the Court of Justice in Case C-83/98 France v

Ladbroke Racing and Commission [2000] ECR [-3271, paragraph 50,
and the judgment of the Court of First Instance in Case T-358/94
Air France v Commission [1996] ECR 1I-2109, paragraph 67.

(*1) See the conclusions of Advocate-General Jacobs in Case C-482/99
France v Commission [2002] ECR 1-4397, paragraphs 38 to 42, and
the judgment in Case C-379/98, cited in footnote 20, paragraphs
59 to 61.

(*?) See the judgment of the Court of Justice in Case C-482/99 France v
Commission [2002] ECR 1-4397, paragraph 37.

(*%) See paragraph (22).
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(61) Large electricity-consuming  enterprises  manifestly
enjoyed an advantage due to the exemption from —
or, from 1 January 2006, the reduction in — the contri-
bution to the compensation mechanism.

7.1.4. Distortion of competition and effect on intra-
Community trade

(62)  The measure affected economic operators in sectors open
to competition, be they the electricity production sector
or sectors in which large electricity-consuming enter-
prises operate (including chemicals and steel) and
which engage in trade with other Member States.

(63) Consequently, the aid was liable to distort competition
and affect intra-Community trade.

7.1.5. Conclusion on the existence of State aid

(64) On the basis of these elements, the Commission
considers that the version of the compensation
mechanism that was in place between 1 January 2001
and 31 December 2008 constituted State aid within the
meaning of Article 87(1) of the Treaty.

7.2. Assessment of the compatibility of the aid
under Article 87(3)(c) of the Treaty

(65)  For the reasons given in paragraphs 32, 33 and 34, the
Commission decided to open a formal investigation
procedure in this case as it had doubts about the com-
patibility of the measure with the common market — a
compatibility which also implied its conformity with
Articles 25 and 90 of the Treaty.

(66)  In view of the fact that the aid in the form of a compen-
sation mechanism pursued an environmental protection
objective, its compatibility must be assessed in the light
of the Community guidelines on State aid for environ-
mental protection. Between 1 January 2001 and
31 December 2008, two sets of guidelines were
applicable in succession, with the 2001 guidelines
being replaced by new Community guidelines on State
aid for environmental protection (**) (the 2008
guidelines). Inasmuch as the aid at issue was registered
as non-notified aid, its compatibility must, in accordance
with point 205 of the 2008 guidelines, be assessed in the
light of the rules applicable when the aid was granted.

(67) It is necessary therefore to assess, firstly, the measure’s
compatibility in the light of the 2001 and 2008

(**) OJ C 82, 1.4.2008, p. 1.

guidelines and, secondly, its conformity with Articles
25 and 90 of the Treaty.

7.3. Compatibility of the aid in the light of the 2001
and 2008 guidelines

(68) The Commission has assessed the compatibility of the
aid, during the period from 1 January 2001 to
31 December 2008, with respect to two types of ben-
eficiary: on the one hand, green electricity producers,
which benefited indirectly from contributions to the
compensation fund, and, on the other, large electricity-
consuming enterprises, which benefited first from
exemption from, then — from 1 January 2006
onwards — from a reduction in, contributions to the
compensation fund.

7.3.1. Compatibility of the aid to green electricity producers in
Luxembourg

(69) The aid granted to green electricity producers through
the compulsory contribution included in the compen-
sation mechanism concerned certain renewable energy
sources (hydro, solar and wind power, biomass and
biogas) and cogeneration, covered by the 2001 and
2008 guidelines (*%).

(70)  The Luxembourg authorities have submitted to the
Commission two reports produced by the research
institute [...] * (*°) analysing the levels of compensation
granted to green electricity producers in Luxembourg.
The first report covers the period to the end of
2005 (*) and the second the period from 2006 to
2008 (%9).

(71)  The calculations relate to all the renewable energy
sources eligible under the compensation mechanism (*‘),
and concern also cogeneration. Besides feed-in tariffs,
they take account of other support schemes, operating
aid (notably the ecological premium (%)) and investment
aid. The calculations compare the cost of producing
green electricity and the market price for such electricity.
The reports conclude that there was no over-compen-
sation during the periods concerned, either in the case
of renewables or in that of cogeneration.

(72) On the basis of these elements, the Commission
considers that the aid was limited to the difference
between the cost of producing green electricity and the
electricity market price.

(®°) See points 70(5) and 70(10) of the 2008 guidelines.

*  Business secret.

¢ [-]-

¢ L]

() [...].

(*%) The energy sources concerned are hydro, solar and wind energy,
biomass and biogas.

(*9) Commission Decision of 17 October 2001 in Case N 842/2000.
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(73)  For the period from 1 January 2001 to 1 April 2008, penalties were introduced into the agreement in case of

(74)

(75)

during which the 2001 guidelines were applicable, the
Commission considers therefore that the aid granted to
green electricity producers was in keeping with the 2001
guidelines, and in particular points 58 to 60 thereof
concerning operating aid, and that it was accordingly
compatible within the meaning of Article 87(3)(c) of
the Treaty.

For the period from 2 April 2008 to 31 December 2008,
during which the 2008 guidelines were applicable, the
Commission considers that the aid granted to green elec-
tricity producers was in keeping with the 2008
guidelines, and in particular points 109 and 119
thereof concerning operating aid for renewable energy
sources and cogeneration (), and that this aid was
accordingly compatible within the meaning of
Article 87(3)(c) of the Treaty.

7.3.2. Compatibility of the aid to large electricity-consuming
enterprises

In its decision to open the formal investigation
procedure, the Commission expressed doubts about the
compatibility of the exemption from contribution
payments enjoyed by large electricity-consuming enter-
prises up until 31 December 2005. As from 1 January
2006, such enterprises contributed to the compensation
fund, albeit at a reduced rate.

As to the determination of the rules applicable to
assessing the aid’s compatibility, it should be noted that
the contribution for 2008 was calculated on the basis of
data for 2007, and that the decision to grant the aid was
taken before 2 April 2008, the date on which the 2008
guidelines entered into force. Consequently, for the
whole of the period from 1 January 2001 to
31 December 2008, the compatibility of the aid
granted to large electricity-consuming enterprises falls
to be assessed in the light of the 2001 guidelines.

The Luxembourg authorities have made clear first of all
that all exempted large electricity-consuming enterprises
undertook to improve their energy efficiency under
voluntary agreements concluded with the State in
1996, then in 2002, covering the period from 2000 to
2006. Luxembourg amended these agreements,
moreover, on 13 April 2005 at the Commission’s
request.

The main amendments, which entered into force with the
GDR of 9 December 2005, consisted of the inclusion of
an energy efficiency improvement target for signatory
enterprises: in 2005, energy efficiency had to be
improved by 15 % compared with 1990. In addition,

(*1) The Luxembourg authorities have also pointed out that cogen-

eration systems had to meet the high-efficiency criteria set out in
point 70(11) of the 2008 guidelines.

(80)

(81)

failure to meet commitments:

— enterprises which did not meet their commitments
had to purchase a certain quantity of green electricity
on the market or produce it for their own
consumption (*2),

— enterprises which did not meet their commitments to
have the improvement in their energy efficiency
certified by auditors at the beginning and end of
the period had to purchase or produce themselves
volumes of green electricity representing 1% of
their consumption.

Moreover, the exemption from contribution payments
was created at the same time as the contribution to
the compensation fund itself, on 1 January 2001.

On the basis of the elements outlined in paragraphs 77,
78 and 79, the Commission considers that the
exemption from, then — from 1 January 2006 — the
reduction in, contributions to the compensation fund for
large electricity-consuming enterprises in exchange for
the conclusion of voluntary agreements was in keeping
with point 51.1(a) of the 2001 guidelines. Consequently,
the measure was compatible within the meaning of
Article 87(3)(c), as from December 2005.

For the period from January 2001 to December 2005,
the Commission notes that the exemption from contri-
bution payments was also obtained in exchange for
energy efficiency improvement commitments by large
electricity-consuming enterprises. These agreements,
which were first concluded in 1996, were renewed in
2002 for the period between 2000 and 2006.
Moreover, the penalties introduced in 2005 applied if
enterprises had not improved their energy efficiency in
2005 by 15 % compared with 1990. The Commission
considers, therefore, that the environmental target and
the penalties applied to the conduct of the beneficiaries
of the exemption between 2001 and 2005. Conse-
quently, the Commission considers that the exemption
from contribution payments for large electricity-
consuming enterprises between January 2001 and
December 2005 was in keeping with point 51.1(a) of
the 2001 guidelines and that it was therefore compatible
within the meaning of Article 87(3)(c) of the Treaty.

(*?) The quantity had to reflect the diversity of green energies supported
by the compensation fund and, in accordance with the terms of the
amendment of 13 April 2005, was determined on the basis of the
following three factors: ‘1. the enterprise’s electricity consumption
during the period when it benefited from exemption; 2. the rate of
cover of national electricity consumption by the production of
electricity supported by the compensation fund; 3. the percentage
difference between the enterprise’s energy efficiency improvement
rate and the general rate [of energy efficiency improvement]'. The
percentage difference could not exceed 100 %. The target of a 15 %
energy efficiency improvement was adjusted pro rata in the case of
enterprises which had started business after 1990.
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7.4. Conformity of the aid with Articles 25 and 90
of the Treaty

(82)  For the period from 1 January 2001 to 31 December
2008, the additional costs associated with the green elec-
tricity purchasing obligation were ultimately borne by
consumers on the basis of their consumption.
According to the settled case-law of the Court of
Justice, recently confirmed by the judgment in
Essent (¥}), such a compulsory contribution imposed on
final consumers constitutes a parafiscal levy, and the
conformity of its financing mechanism with the Treaty
falls to be examined by the Commission (*4). The
Commission also adopted a similar approach in the
decisions cited in paragraph 53.

(83) As regards the risk of imported green electricity being
discriminated against compared with green electricity
produced in Luxembourg, which alone benefits from
the revenue from contributions, the Luxembourg auth-
orities have undertaken, by a ministerial letter, to set up a
procedure for reimbursing contributions to the fund for
green electricity imported up until 31 December 2008.
To benefit therefrom, consumers will have to prove that
they have purchased imported green electricity.

84 [...]
85 [...](*)

86) [...]

(87)  On the basis of these elements, the system in place in
Luxembourg appears very similar to the reimbursement
procedures in place in Austria, which have been declared
compatible by the Commission (*9).

8. CONCLUSION

(88) The Commission finds that Luxembourg unlawfully im-
plemented the measure of creating a compensation fund
for the organisation of the electricity market, in infrin-
gement of Article 88(3) of the Treaty.

(89) However, in the light of all the above elements, the
Commission concludes that, for the period from
January 2001 to December 2008, the aid granted to
green electricity producers in Luxembourg and the
exemption from, then — from 1 January 2006 — the
reduction in, contributions for large electricity-
consuming enterprises, constitute aid compatible under
Article 87(3)(c) of the Treaty, as stated in the 2001 and
2008 guidelines,

HAS ADOPTED THIS DECISION:

Article 1

The creation and administration, between 1 January 2001 and
31 December 2008, by Luxembourg of a compensation fund
for the organisation of the electricity market constituted State
aid under Article 87(1) of the Treaty for green electricity
producers in Luxembourg and for large electricity-consuming
enterprises.

The aid was compatible with the common market under
Article 87(3)(c) of the Treaty.

Article 2
This Decision shall be valid subject to amendment of the

compensation mechanism, such as Luxembourg has undertaken
to provide in its legislation.

Article 3

This Decision is addressed to the Grand Duchy of Luxembourg.

Done at Brussels, 28 January 2009.

For the Commission
Neelie KROES
Member of the Commission

(¥) Judgment of 17 July 2008 in Case C-206/06, not yet reported.

(**) See, for example, the judgment of the Court of Justice in Joined
Cases C-261/01 and C-262/01 Belgium v Eugene van Calster, Felix
Cleeren and Openbaar Slachthuis NV [2003] ECR 1-12249.

(*) -]

(*6) Commission Decision of 4 July 2006 in Cases NN 162/03 and N
317]06 (see footnote 27).
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