ISSN 1725-2555

Ofticial Journal

of the European Union

Volume 54

English edition LegISIatIOIl 1 February 2011

Contents

Il Non-legislative acts

INTERNATIONAL AGREEMENTS

2011/58/EU:

* Council Decision of 25 October 2010 on the signing, on behalf of the European Union, of an
Agreement between the Union and the Kingdom of Morocco establishing a Dispute Settlement
Mechamism ... ... 1

2011/59/EU:

* Council Decision of 25 October 2010 on the signing, on behalf of the Union, of an Agreement
in the form of a Protocol between the European Union and the Arab Republic of Egypt
establishing a dispute settlement mechanism applicable to disputes under the trade provisions
of the Euro-Mediterranean Agreement establishing an Association between the European
Communities and their Member States, of the one part, and the Arab Republic of Egypt, of
the other Part ...... ... 2

REGULATIONS

* Commission Regulation (EU) No 72/2011 of 28 January 2011 establishing a prohibition of
fishing for anchovy in VIII by vessels flying the flag of France ............................. .. 3

* Commission Regulation (EU) No 73/2011 of 28 January 2011 establishing a prohibition of
fishing for herring in EU and Norwegian waters of IV north of 53° 30’ N by vessels flying
the flag of France ...... ... ... i 5

(Continued overleaf)

Price: EUR 3

Acts whose titles are printed in light type are those relating to day-to-day management of agricultural matters, and are generally valid for a
limited period.

The titles of all other acts are printed in bold type and preceded by an asterisk.



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0001:0001:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0002:0002:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0003:0004:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0005:0006:EN:PDF

Contents (continued)

Commission Regulation (EU) No 74/2011 of 28 January 2011 establishing a prohibition of
fishing for cod in international waters of I and IIb by vessels flying the flag of France ......

Commission Regulation (EU) No 75/2011 of 28 January 2011 establishing a prohibition of
fishing for blue marlin in the Atlantic Ocean by vessels flying the flag of a Member State of
the European UniOn ... ... .. ... o i

Commission Regulation (EU) No 76/2011 of 28 January 2011 establishing a prohibition of
fishing for black scabbardfish in Community waters and waters not under the sovereignty
or jurisdiction of third countries of VIII, IX and X by vessels flying the flag of Spain .......

Commission Regulation (EU) No 77/2011 of 28 January 2011 establishing a prohibition of
fishing for forkbeards in Community waters and waters not under the sovereignty or juris-
diction of third countries of V, VI and VII by vessels flying the flag of Spain ................

Commission Regulation (EU) No 78/2011 of 28 January 2011 establishing a prohibition of
fishing for common sole in VIIIa and VIIIb by vessels flying the flag of Spain ...............

Commission Regulation (EU) No 79/2011 of 28 January 2011 establishing a prohibition of
fishing for Greenland halibut in NAFO 3LMNO by vessels flying the flag of Spain ...........

Commission Regulation (EU) No 80/2011 of 31 January 2011 establishing the standard import values
for determining the entry price of certain fruit and vegetables .................. ...l

Commission Regulation (EU) No 81/2011 of 31 January 2011 fixing the import duties in the cereals
sector applicable from 1 February 2011 ... oo e

DECISIONS

2011/60/EU:

Commission Decision of 27 January 2010 on State aid C 12/08 (ex NN 74/07) — Slovakia —
Agreement between Bratislava Airport and Ryanair (notified under document C(2010) 183) (1).....

2011/61/EU:

Commission Decision of 31 January 2011 pursuant to Directive 95/46/EC of the European
Parliament and of the Council on the adequate protection of personal data by the State of Israel
with regard to automated processing of personal data (notified under document C(2011) 332) ()

() Text with EEA relevance

11

13

15

17

19

21

24

39


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0007:0008:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0009:0010:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0011:0012:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0013:0014:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0015:0016:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0017:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0019:0020:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0021:0023:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0024:0038:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:027:0039:0042:EN:PDF

1.2.2011

Official Journal of the European Union

L 27/1

(Non-legislative acts)

INTERNATIONAL AGREEMENTS

COUNCIL DECISION
of 25 October 2010

on the signing, on behalf of the European Union, of an Agreement between the Union and the
Kingdom of Morocco establishing a Dispute Settlement Mechanism

(2011/58/EU)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular the first subparagraph of
Article 207(4), in conjunction with Article 218(5), thereof,

Having regard to the proposal from the Commission,
Whereas:

(1)  On 24 February 2006 the Council authorised the
Commission to open negotiations with partners in the
Mediterranean region in order to establish a dispute
settlement mechanism related to trade provisions.

(2)  Negotiations have been conducted by the Commission in
consultation with the committee appointed pursuant to
Article 207 of the Treaty and within the framework of
the negotiating directives issued by the Council.

(3)  These negotiations have been concluded and an
Agreement between the European Union and the
Kingdom of Morocco establishing a Dispute Settlement
Mechanism  (the Agreement) was initialled on
9 December 2009.

(4 This Agreement should be signed,

HAS ADOPTED THIS DECISION:

Article 1

The signing of the Agreement between the European Union and
the Kingdom of Morocco establishing a Dispute Settlement
Mechanism is hereby approved on behalf of the Union,
subject to the conclusion of the said Agreement (1).

Article 2

The President of the Council is hereby authorised to designate
the person(s) empowered to sign the Agreement on behalf of
the Union, subject to its conclusion.

Article 3

This Decision shall enter into force on the date of its adoption.

Done at Luxembourg, 25 October 2010.

For the Council
The President
C. ASHTON

(") The text of the Agreement will be published with the Decision on its
conclusion.
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COUNCIL DECISION
of 25 October 2010

on the signing, on behalf of the Union, of an Agreement in the form of a Protocol between the

European Union and the Arab Republic of Egypt establishing a dispute settlement mechanism

applicable to disputes under the trade provisions of the Euro-Mediterranean Agreement

establishing an Association between the European Communities and their Member States, of the
one part, and the Arab Republic of Egypt, of the other part

(2011/59/EU)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular the first subparagraph of
Article 207(4), in conjunction with Article 218(5) thereof,

Having regard to the proposal from the European Commission,
Whereas:

(1)  On 24 February 2006 the Council authorised the
Commission to open negotiations with partners in the
Mediterranean region in order to establish a dispute
settlement mechanism related to trade provisions.

(2)  Negotiations have been conducted by the Commission in
consultation with the committee appointed under
Article 207 of the Treaty and within the framework of
the negotiating directives issued by the Council.

(3)  These negotiations have been concluded and an
Agreement in the form of a Protocol (the Protocol)
between the European Union and the Arab Republic of
Egypt establishing a dispute settlement mechanism
applicable to disputes under the trade provisions of the
Euro-Mediterranean ~ Agreement  establishing  an
Association between the European Communities and
their Member States, of the one part, and the Arab
Republic of Egypt, of the other part (') was initialled
on 27 April 2010.

(4)  The Protocol should be signed,

HAS ADOPTED THIS DECISION:

Article 1

The signing of the Agreement in the form of a Protocol
between the European Union and the Arab Republic of Egypt
establishing a dispute settlement mechanism applicable to
disputes under the trade provisions of the Euro-Mediterranean
Agreement establishing an Association between the European
Communities and their Member States, of the one part, and the
Arab Republic of Egypt, of the other part (the Protocol) is
hereby approved on behalf of the European Union, subject to
the conclusion of the said Protocol (2).

Article 2

The President of the Council is hereby authorised to designate
the person(s) empowered to sign the Protocol, on behalf of the
Union, subject to its conclusion.

Article 3

This Decision shall enter into force on the date of its adoption.

Done at Luxembourg, 25 October 2010.

For the Council
The President
C. ASHTON

() OJ L 304, 30.9.2004, p. 39.

(3) The text of the Protocol will be published with the Decision on its
conclusion.
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REGULATIONS

COMMISSION REGULATION (EU) No 72/2011
of 28 January 2011

establishing a prohibition of fishing for anchovy in VIII by vessels flying the flag of France

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1224/2009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy ('), and in particular Article 36(2) thereof,

Whereas:

(1)  Council Regulation (EU) No 53/2010 of 14 January
2010 fixing for 2010 the fishing opportunities for
certain fish stocks and groups of fish stocks, applicable
in EU waters and, for EU vessels, in waters where catch
limitations are required (3), lays down quotas for 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2
Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member State referred to therein shall be prohibited from the
date set out in that Annex. In particular it shall be prohibited to
retain on board, relocate, tranship or land fish from that stock
caught by those vessels after that date.

Atrticle 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 21, 26.1.2010, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No 59/T&Q
Member State France
Stock ANE/08.
Species Anchovy (Engraulis encrasicolus)
Zone VIII
Date 1.12.2010-28.2.2011
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COMMISSION REGULATION (EU) No 73/2011
of 28 January 2011

establishing a prohibition of fishing for herring in EU and Norwegian waters of IV north of
53° 30’ N by vessels flying the flag of France

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12242009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy ('), and in particular Article 36(2) thereof,

Whereas:

(1)  Council Regulation (EU) No 53/2010 of 14 January
2010 fixing for 2010 the fishing opportunities for
certain fish stocks and groups of fish stocks, applicable
in EU waters and, for EU vessels, in waters where catch
limitations are required (3), lays down quotas for 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2
Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member State referred to therein shall be prohibited from the
date set out in that Annex. In particular it shall be prohibited to
retain on board, relocate, tranship or land fish from that stock
caught by those vessels after that date.

Atticle 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 21, 26.1.2010, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No 52/T&Q
Member State France
Stock HER/4AB.
Species Herring (Clupea harengus)
Zone EU and Norwegian waters of IV north of 53° 30’ N
Date 11.11.2010
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COMMISSION REGULATION (EU) No 74/2011
of 28 January 2011

establishing a prohibition of fishing for cod in international waters of I and IIb by vessels flying the
flag of France

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12242009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy ('), and in particular Article 36(2) thereof,

Whereas:

(1)  Council Regulation (EU) No 53/2010 of 14 January
2010 fixing for 2010 the fishing opportunities for
certain fish stocks and groups of fish stocks, applicable
in EU waters and, for EU vessels, in waters where catch
limitations are required (3), lays down quotas for 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2
Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member State referred to therein shall be prohibited from the
date set out in that Annex. In particular it shall be prohibited to
retain on board, relocate, tranship or land fish from that stock
caught by those vessels after that date.

Atticle 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 21, 26.1.2010, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No 51/T&Q
Member State France
Stock COD/1/2B.
Species Cod (Gadus morhua)
Zone International waters of I and IIb
Date 11.11.2010
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COMMISSION REGULATION (EU) No 75/2011
of 28 January 2011

establishing a prohibition of fishing for blue marlin in the Atlantic Ocean by vessels flying the flag
of a Member State of the European Union

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12242009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy ('), and in particular Article 36(2) thereof,

Whereas:

(1)  Council Regulation (EU) No 53/2010 of 14 January
2010 fixing for 2010 the fishing opportunities for
certain fish stocks and groups of fish stocks, applicable
in EU waters and, for EU vessels, in waters where catch
limitations are required (3), lays down quotas for 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member States referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member States referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2
Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member States referred to therein shall be prohibited from
the date set out in that Annex. In particular it shall be
prohibited to retain on board, relocate, tranship or land fish
from that stock caught by those vessels after that date.

Atticle 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 21, 26.1.2010, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries
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ANNEX

No 50/T&Q

European Union — All Member States

Stock BUM/ATLANT
Species Blue marlin (Makaira nigricans)
Zone Atlantic Ocean

Date 20.11.2010
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COMMISSION REGULATION (EU) No 76/2011
of 28 January 2011

establishing a prohibition of fishing for black scabbardfish in Community waters and waters not
under the sovereignty or jurisdiction of third countries of VIII, IX and X by vessels flying the flag of

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12242009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy (1), and in particular Article 36(2) thereof,

Whereas:

(1)  Council Regulation (EC) No 1359/2008 of 28 November
2008 fixing for 2009 and 2010 the fishing opportunities
for Community fishing vessels for certain deep-sea fish
stocks (%) lays down quotas for 2009 and 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2

Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member State referred to therein shall be prohibited from the
date set out in that Annex. In particular it shall be prohibited to
retain on board, relocate, tranship or land fish from that stock
caught by those vessels after that date.

Atticle 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 352, 31.12.2008, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No 57/DSS
Member State Spain
Stock BSF/8910-
Species Black scabbardfish (Aphanopus carbo)
Zone Community waters and waters not under the sovereignty or jurisdiction
of third countries of VIII, IX and X
Date 30.10.2010
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COMMISSION REGULATION (EU) No 77/2011
of 28 January 2011

establishing a prohibition of fishing for forkbeards in Community waters and waters not under the
sovereignty or jurisdiction of third countries of V, VI and VII by vessels flying the flag of Spain

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12242009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy ('), and in particular Article 36(2) thereof,

Whereas:

(1) Council Regulation (EC) No 1359/2008 of 28 November
2008 fixing for 2009 and 2010 the fishing opportunities
for Community fishing vessels for certain deep-sea fish
stocks (%) lays down quotas for 2009 and 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2

Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member State referred to therein shall be prohibited from the
date set out in that Annex. In particular it shall be prohibited to
retain on board, relocate, tranship or land fish from that stock
caught by those vessels after that date.

Article 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 352, 31.12.2008, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No 55/DSS
Member State Spain
Stock GFB[567-
Species Forkbeards (Phycis blennoides)
Zone Community waters and waters not under the sovereignty or jurisdiction
of third countries of V, VI and VII
Date 30.10.2010
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COMMISSION REGULATION (EU) No 782011
of 28 January 2011

establishing a prohibition of fishing for common sole in VIIIa and VIIIb by vessels flying the flag of

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12242009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy ('), and in particular Article 36(2) thereof,

Whereas:

(1)  Council Regulation (EU) No 53/2010 of 14 January
2010 fixing for 2010 the fishing opportunities for
certain fish stocks and groups of fish stocks, applicable
in EU waters and, for EU vessels, in waters where catch
limitations are required (3), lays down quotas for 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2
Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member State referred to therein shall be prohibited from the
date set out in that Annex. In particular it shall be prohibited to
retain on board, relocate, tranship or land fish from that stock
caught by those vessels after that date.

Atticle 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 21, 26.1.2010, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries



L 27/16 Official Journal of the European Union 1.2.2011

ANNEX
No 58/T&Q
Member State Spain
Stock SOL/8AB.
Species Common sole (Solea solea)
Zone VIlla and VIIIb
Date 20.11.2010
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COMMISSION REGULATION (EU) No 79/2011
of 28 January 2011

establishing a prohibition of fishing for Greenland halibut in NAFO 3LMNO by vessels flying the
flag of Spain

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12242009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules of the common fisheries
policy ('), and in particular Article 36(2) thereof,

Whereas:

(1)  Council Regulation (EU) No 53/2010 of 14 January
2010 fixing for 2010 the fishing opportunities for
certain fish stocks and groups of fish stocks, applicable
in EU waters and, for EU vessels, in waters where catch
limitations are required (3), lays down quotas for 2010.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2010.

(3) It is therefore necessary to prohibit fishing activities for
that stock,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2010 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2
Prohibitions

Fishing activities for the stock referred to in the Annex to this
Regulation by vessels flying the flag of or registered in the
Member State referred to therein shall be prohibited from the
date set out in that Annex. In particular it shall be prohibited to
retain on board, relocate, tranship or land fish from that stock
caught by those vessels after that date.

Atticle 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 28 January 2011.

() O] L 343, 22.12.2009, p. 1.
() O] L 21, 26.1.2010, p. 1.

For the Commission,
On behalf of the President,

Lowri EVANS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No 54/T&Q
Member State Spain
Stock GHL/N3LMNO
Species Greenland halibut (Reinhardtius hippoglossoides)
Zone NAFO 3LMNO
Date 16.11.2010
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COMMISSION REGULATION (EU) No 80/2011
of 31 January 2011

establishing the standard import values for determining the entry price of certain fruit and
vegetables

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12342007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1),

Having regard to Commission Regulation (EC) No 1580/2007
of 21 December 2007 laying down implementing rules for
Council Regulations (EC) No 2200/96, (EC) No 2201/96 and
(EC) No 1182/2007 in the fruit and vegetable sector (%), and in
particular Article 138(1) thereof,

Whereas:

Regulation (EC) No 1580/2007 lays down, pursuant to the
outcome of the Uruguay Round multilateral trade negotiations,
the criteria whereby the Commission fixes the standard values
for imports from third countries, in respect of the products and
periods stipulated in Annex XV, Part A thereto,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 138 of Regu-
lation (EC) No 1580/2007 are fixed in the Annex hereto.

Article 2

This Regulation shall enter into force on 1 February 2011.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 31 January 2011.

() O] L 299, 16.11.2007, p. 1.
() O] L 350, 31.12.2007, p. 1.

For the Commission,
On behalf of the President,

José Manuel SILVA RODRIGUEZ

Director-General for Agriculture and
Rural Development
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ANNEX
Standard import values for determining the entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Third country code (') Standard import value

0702 00 00 IL 116,3
JO 73,2

MA 61,8

TN 128,8

TR 109,0

77 97.8

0707 00 05 EG 182,1
JO 200,0

MA 100,1

TR 170,8

77 163,3

0709 90 70 MA 68,9
TR 132,7

77 100,8

0805 10 20 AR 41,5
BR 41,5

EG 52,6

MA 52,3

TN 67,7

TR 73,1

ZA 41,5

77 52,9

0805 20 10 IL 163,3
MA 72,8

TR 79,6

77 105,2

0805 20 30, 0805 20 50, 0805 20 70, CN 60,4
0805 20 90 IL 111,5
™M 94,5

MA 104,0

PK 50,3

TR 63,3

us 79,6

77 80,5

0805 50 10 AR 45,3
EG 41,5

TR 55,7

uy 45,3

77 47,0

0808 10 80 BR 55,2
CA 96,6

CL 90,0

CN 118,1

NZ 78,5

us 128,3

77 94,5

0808 20 50 CN 62,5
us 133,3

ZA 101,7

77 99,2

(") Nomenclature of countries laid down by Commission Regulation (EC) No 1833/2006 (O] L 354, 14.12.2006, p. 19). Code ‘ZZ’ stands
for ‘of other origin’.
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COMMISSION REGULATION (EU) No 81/2011
of 31 January 2011

fixing the import duties in the cereals sector applicable from 1 February 2011

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1),

Having regard to Commission Regulation (EU) No 642/2010 of
20 July 2010 laying down detailed rules for the application of
Council Regulation (EC) No 1234/2007 in respect of import
duties in the cereals sector (3, and in particular Article 2(1)
thereof,

Whereas:

(1) Article 136(1) of Regulation (EC) No 1234/2007 states
that the import duty on products falling within CN codes
1001 10 00, 1001 90 91, ex 1001 90 99 (high quality
common wheat), 1002, ex 1005 other than hybrid
seed, and ex 1007 other than hybrids for sowing, is to
be equal to the intervention price valid for such products
on importation increased by 55 %, minus the cif import
price applicable to the consignment in question.
However, that duty may not exceed the rate of duty in
the Common Customs Tariff.

(2)  Article 136(2) of Regulation (EC) No 12342007 lays
down that, for the purposes of calculating the import
duty referred to in paragraph 1 of that Article, represen-
tative cif import prices are to be established on a regular
basis for the products in question.

(3)  Under Article 2(2) of Regulation (EU) No 642/2010, the
price to be used for the calculation of the import duty on
products of CN codes 1001 10 00, 1001 90 91,
ex 1001 90 99 (high quality common wheat), 1002 00,
1005 10 90, 1005 90 00 and 1007 00 90 is the daily cif
representative import price determined as specified in
Article 5 of that Regulation.

(4  Import duties should be fixed for the period from
1 February 2011 and should apply until new import
duties are fixed and enter into force,

HAS ADOPTED THIS REGULATION:

Article 1

From 1 February 2011, the import duties in the cereals sector
referred to in Article 136(1) of Regulation (EC) No 1234/2007
shall be those fixed in Annex I to this Regulation on the basis
of the information contained in Annex IL

Article 2

This Regulation shall enter into force on 1 February 2011.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 31 January 2011.

() O] L 299, 16.11.2007, p. 1.
() O] L 187, 21.7.2010, p. 5.

For the Commission,
On behalf of the President,

José Manuel SILVA RODRIGUEZ

Director-General for Agriculture and
Rural Development
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ANNEX 1

Import duties on the products referred to in Article 136(1) of Regulation (EC) No 1234/2007 applicable from
1 February 2011

CN code Description Impo(]ritUthjges 0
1001 10 00 Durum wheat, high quality 0,00
medium quality 0,00
low quality 0,00
1001 90 91 Common wheat seed 0,00
ex 1001 90 99 High quality common wheat, other than for sowing 0,00
1002 00 00 Rye 0,00
1005 10 90 Maize seed other than hybrid 0,00
1005 90 00 Maize, other than seed (?) 0,00
1007 00 90 Grain sorghum other than hybrids for sowing 0,00

(") For goods arriving in the Union via the Atlantic Ocean or via the Suez Canal the importer may benefit, under Article 2(4) of Regulation
(EU) No 642/2010, from a reduction in the duty of:

— 3 EURJt, where the port of unloading is on the Mediterranean Sea, or on the Black Sea,

— 2 EURJt, where the port of unloading is in Denmark, Estonia, Ireland, Latvia, Lithuania, Poland, Finland, Sweden, the United
Kingdom or the Atlantic coast of the Iberian peninsula.

(%) The importer may benefit from a flatrate reduction of EUR 24 per tonne where the conditions laid down in Article 3 of Regulation
(EU) No 642/2010 are met.
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ANNEX II

Factors for calculating the duties laid down in Annex I

14.1.2011-28.1.2011

1. Averages over the reference period referred to in Article 2(2) of Regulation (EU) No 642/2010:

(EURJ1)
Common Maize Du'rum whfeat, Durnli::ziil\:,n};eat‘ Durum \x'/heat, Barley
wheat (') high quality quality () low quality (%)
Exchange Minnéapolis Chicago — — — —
Quotation 268,47 189,24 — — — —
Fob price USA — — 297,66 287,66 267,66 162,77
Gulf of Mexico premium 77,83 11,33 — — — —
Great Lakes premium — — — — — —

(") Premium of 14 EUR/t incorporated (Article 5(3) of Regulation (EU) No 642/2010).
(?) Discount of 10 EUR/t (Article 5(3) of Regulation (EU) No 642/2010).
(*) Discount of 30 EUR/t (Article 5(3) of Regulation (EU) No 642/2010).

2. Averages over the reference period referred to in Article 2(2) of Regulation (EU) No 642/2010:

Freight costs: Gulf of Mexico—Rotterdam: 18,68 EUR[t

Freight costs: Great Lakes—Rotterdam: — EURJt
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DECISIONS

COMMISSION DECISION
of 27 January 2010

on State aid C 12/08 (ex NN 74/07) — Slovakia — Agreement between Bratislava Airport and
Ryanair

(notified under document C(2010) 183)

(Only the Slovak text is authentic)

(Text with EEA relevance)

(2011/60/EU)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on European Union and to the
Treaty on the Functioning of the European Union, and in
particular the first subparagraph of Article 108(2) of the
latter (1),

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments
pursuant to the above Articles (3), and having regard to these
comments,

Whereas:

1. PROCEDURE

(1) By letter dated 11 March 2008, the Commission
informed the Slovak Republic of its decision to initiate
the procedure provided for in Article 108(2) TFEU (ex
Article 88(2) of the EC Treaty) with regard to the
Agreement between Bratislava Airport and Ryanair (here-
inafter: the ‘Agreement’ or the ‘Ryanair agreement’), and
that it had at the same time decided to issue an
information injunction according to the provisions of
Article 10(3) of Council Regulation (EC) No 659/1999
of 22 March 1999 laying down detailed rules for the
application of Article 93 of the EC Treaty () (now
Article 108 TFEU) (hereinafter: ‘Procedural Regulation)
with respect to all documents, data and information
necessary for the Commission to be able to assess the

(") With effect from 1 December 2009, Articles 87 and 88 of the EC
Treaty have become Articles 107 and 108, respectively, of the TFEU.
The two sets of provisions are, in substance, identical. For the
purposes of this Decision, references to Articles 107 and 108
TFEU should be understood as references to Articles 87 and 88,
respectively, of the EC Treaty where appropriate.

() OJ C 173, 8.7.2008, p. 9.

() O] L 83, 27.3.1999, p. 1.

measure in question. On 11 June 2008, Slovakia trans-
mitted its comments on the initiation of the procedure to
the Commission.

(20 The Commission’s decision to initiate the procedure and
to issue the information injunction was published in the
Official Journal of the European Union (*). The Commission
invited interested parties to submit their comments on
the measure in question within 1 month of the
publication date.

(3)  The Commission received comments on the subject from
two interested parties. It transmitted the comments to
Slovakia by electronic mail on 11 September 2008.
Slovakia was given the opportunity to respond to these
comments. At the request of the Slovak authorities, a
meeting took place on 26 November 2008. The
Commission  received ~Slovakia’s  observations by
electronic mail dated 17 December 2008.

2. GROUNDS FOR INITIATING THE PROCEDURE

(4 In its decision to open the procedure, the Commission
noted that Letisko M. R. Stefdnika — Airport Bratislava,
a.s. (hereinafter: ‘BTS’ or the ‘Airport) is the principal
international airport of the Slovak Republic. The share-
holders of BTS are currently the Ministry of Transport,
Posts and Telecommunications of the Slovak Republic
(34 %) and the National Property Fund of the Slovak
Republic () (hereinafter the ‘National Property Fund)
(66 %).

(%) See footnote 2.

(°) The National Property Fund is a legal entity established in 1991
pursuant to Act of the National Council No 253/1991 on the
scope of activities by organisations in the Slovak Republic in matters
involving the transfer of state property to other persons and on the
National Property Fund of the Slovak Republic (for detailed information
see http:/[www.natfund.gov.sk|). The purpose of its existence and its
main activity is to transfer State property identified for privatisation
to non-State entities. The Fund is under the direct supervision of the
National Council of the Slovak Republic, to which the Fund’s budget
is submitted for approval, along with proposals for the use of the
Fund’s property pursuant to Article 28(3)(b) of the Act, annual
financial statements and the annual report on the Fund’s activities.
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The decision to open the procedure is based on information submitted by the complainant and
statements from the media (°) according to which BTS has provided Ryanair, on the basis of an
agreement concluded on 5 December 2005, with a reduction in airport charges for new scheduled
and existing destinations (i.e. destinations already served from the airport). This Agreement is valid
until 30 June 2016.

The agreement with Ryanair has allegedly set out a so-called ‘service charge’ (a single price for
different services) which includes aircraft-handling and related services, passenger services, ramp
services, load control, communications and flight operations, support services and terminal and
infrastructure services.

The charges applied are allegedly significantly lower than the list of charges officially published in the
Aecronautical Information Publication (7) (hereinafter the ‘AIP’). The amount of the service charge
allegedly differs depending on whether the airline operates a new scheduled destination or an
existing destination. The following table summarises the charges Ryanair would allegedly have to
pay, if it was charged under the AIP, and the charges Ryanair allegedly in fact pays:

Table 1

Comparison of charges under AIP and charges in the Agreement with Ryanair

(in EUR)
Charges Ryanair Charges Ryanair .
Charges under | allegedly pays for | Discount for new | allegedly pays for Dls;(;:t?:l for
AIP (1) new destination existing desti 8
L o estinations
destinations (?) destinations (3)
Landing charge 780
Passenger charge 2030
Ground handling charge 250 (%)
Total 3060 [...](% [...] [...] [...]

(") An example of the Boeing 737-800 aircraft with 189 seats, a load factor of 83 % and MTOM of 69,9 tonnes was considered
for the calculations.

(%) The Agreement allegedly provides for a substantial reduction in charges. With a given load factor (157 passengers), Ryanair
pays to the Airport an all-inclusive fee of [...] per passenger ([...] for 157 passengers; departure and arrival) for the new
scheduled destination.

(}) The service charge for existing destinations allegedly amounts to [...] per Boeing 737-800 (departure and arrival).

(%) Ground handling charges are regulated under separate agreements between the airport and the airline. According to the
complainant, a very competitive handling fee amounts to approximately EUR 250 per aircraft.

(*) Confidential information.

The so-called service charge for new destinations would be applied to all destinations during the first
12 months after the Agreement has entered into force. For each successive year, the service charge
for new destinations will be increased by [...]. After the first [...] years the service charge applicable
to new destinations shall be equal to the service charge applied to the existing destinations. The
service charge would also include a parking charge. In addition, any new charges introduced in the
future, which Ryanair would not be required to pay, would further increase the gap between the
discounted tariff and the AIP tariff.

On the basis of the above, the decision to open the procedure raised the following three questions:

— whether the decision of BTS to conclude an Agreement with Ryanair is imputable to the Slovak
authorities,

() ETREND, 31.3.2006, http:/[relax.etrend.sk/657 87 [cestovanie[ryanair-si-poistil-bratislavu; Pravda.sk.

(7) The complainant provided the Commission with a list of charges, published in the AIP, valid as of December 2005:

— landing charge: SKK 425 (approx. EUR 11,20) per tonne (MTOM),
— parking charge: SKK 9 (approx. EUR 0,237) per tonne per hour,
— passenger charge: SKK 490 (approx. EUR 12,90) per passenger,
— approach and air traffic control charge: SKK 230 (approx. EUR 6,07) per tonne.
Landing charge, parking charge and passenger charge are paid to the airport. Charges for approach and airport control
are collected by the Air Traffic Services of the Slovak Republic.


http://relax.etrend.sk/65787/cestovanie/ryanair-si-poistil-bratislavu
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(10)

(11)

(12)

(14)

— whether BTS, in accepting a reduction in airport
charges for new and existing Ryanair destinations
for the period from the signing of the Agreement
until 30 June 2016, acted as a market economy
investor,

— whether, if the service charge for new and existing
destinations amounts to State aid, this aid is
compatible with the internal market.

As regards the first question, the Commission observed
in the opening of the investigation that on 22 October
2007 BTS shareholders, acting on a proposal from the
Ministry of Transport, Posts and Telecommunications of
the Slovak Republic, appointed the new chairman of the
BTS board of directors. The Commission therefore
expressed doubts regarding the non-imputability of the
Agreement to the State, as argued by the Slovak
authorities.

As regards the second question, the Commission had to
examine whether, in this particular case, the behaviour of
BTS had been guided by prospects of profitability and
whether Ryanair’s alleged advantage is one it would not
obtain under normal market conditions.

In this respect, the Slovak authorities had submitted that
BTS, as the airport operator, acts like any other under-
taking on the market, ie. it determines the charges for
services provided to air carriers at the Airport for each
carrier individually, on the basis of negotiations, i.c. by
means of an agreement between the parties and in
accordance with its commercial policy.

They had also considered that the granting of discounts
represents common commercial practice in relation to all
airlines and that the discounts ‘encourage air carriers to
transport more passengers to the airport, which enables the
airport operator, BTS, to generate higher revenues, both from
charges for services provided to the air carriers and from its
other commercial activities at the airport that do not relate to
air transport but are aimed at making the airport more
attractive to passengers; in other words, supporting the activities
of air carriers represents direct support for the development of
the airport itself.

Nevertheless, the Slovak authorities did not provide the
Commission either with the terms of the Agreement or
with details of the circumstances under which it had
been concluded. The Commission therefore expressed
doubts in its decision to open the procedure as to
whether the behaviour of BTS was guided by prospects
of long-term profitability. Thus the possibility could not

(16)

17)

be ruled out that the conclusion of the Agreement
provided Ryanair with an advantage from which it
would not have benefited under normal market
conditions.

As regards the third question, the Commission expressed
doubts as to whether the conditions for compatibility as
set out in the Communication from the Commission on
financing of airports and start-up aid to airlines departing
from regional airports (hereinafter the ‘2005
Guidelines) (]) had been satisfied in the present case
and whether the State aid measure could be declared
compatible with the internal market pursuant to
Article 107(3)(c) TFEU.

The information injunction, issued according to
Article 10(3) of the Procedural Regulation, requested
the Slovak Republic to submit all documents,
information and data needed for the assessment of the
measure and in particular:

— the terms of the Agreement,

— studies, internal documents or any other papers on
the basis of which the Agreement was negotiated,

— the business plan of the Airport and any other
strategic document in relation to the business
strategy towards Ryanair,

— the rules/circumstances under which charges were
negotiated with other airlines and the policy under
which charges are applied to other companies
operating toffrom Bratislava (Air Slovakia, CSA,
Lufthansa, SkyEurope),

— any existing shareholder agreement between the
National Property Fund and the Slovak state
regarding BTS, and

— the information requested in paragraph 70 of the
opening decision.

3. COMMENTS FROM SLOVAKIA

The Slovak authorities began their observations by
providing background information on the destinations
served by Ryanair (11 destinations) and other air
carriers (Sky Europe: nine scheduled destinations and
nine summer destinations; CSA: one destination; Air
Slovakia: four destinations; Lufthansa: one destination
and Aeroflot: one destination) from the Airport in 2008.

(% O] C 312, 9.12.2005, p. 1.
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(18) In their observations, the Slovak authorities further even if it operated fewer routes in the period from 1 July

(20)

(21)

(22)

(23)

(24)

explained that AIP refers to the Airport's standard
charges. However, in order to improve its profitability
and to make better use of its capacities, the Airport
can agree discounts from these standard charges on the
basis of individual agreements. Such discounts are based
on different criteria, such as the number of passengers
carried, the frequency of the routes operated andfor the
introduction of new routes. If the air carrier does not
comply with the criteria agreed in an individual
agreement, it loses the right to apply for discounts.

The Slovak authorities further explained that, as a
commercial undertaking, BTS is itself responsible for its
pricing strategy and the profitability of the agreements it
concludes with different air carriers. BTS presents to the
advisory board only its overall annual strategy with
regard to the number of passengers at the Airport, its
overall revenue and costs, its investments and the means
of financing those investments. This annual strategy pres-
entation does not take account of individual air carriers
or of individual agreements.

The Slovak authorities explained further that, because of
the independence of BTS, they are not in a position to
provide the Commission with information concerning
the profitability of the relevant routes, nor are they
able to provide any documentation concerning the
negotiation process in relation to the Ryanair agreement.

According to the Slovak authorities, the Agreement
between BTS and Ryanair is based on commercial
terms and does not involve State aid.

3.1. Ryanair agreement of 5 December 2005

The Slovak authorities have also provided a copy of the
‘Airport Services Agreement’, dated 5 December 2005
and concluded between BTS and Ryanair. The
Agreement sets out the operational and financial
conditions under which Ryanair establishes and
operates commercial flights to and from the Airport.
The Agreement commenced on the date of signature of
the contract (i.e. 5 December 2005) and ends on 30 June
2016.

The Agreement was concluded on a non-exclusive basis,
meaning that the parties agreed that the conditions
granted to Ryanair according to the Agreement may
also be available on a transparent and non-discriminatory
basis to any other airline that would commit itself to an
equivalent volume of activity at the Airport.

Ryanair committed itself in this Agreement to pay for a
minimum of [...] routes per day as from 1 July 2009,

(25)

(26)

(28)

2009 to 30 June 2016. BTS committed itself to provide
sufficient facilities to Ryanair in order to enable it to
operate this agreed minimum of [...] routes per day.

3.1.1. The Ryanair service charge

Ryanair will pay for services provided by the airport a
single charge per aircraft (departure and arrival), the so-
called ‘service charge’, amounting to [...] per aircraft type
B737-800 following signature of the contract. This
charge will increase by [...] from 1 January each year
against the previous year, except when the destination is
a ‘new destination’ (see below). It includes the landing
charge, airport departure charge and handling charges,
including security and safety charges (°). It does not
include either the approach charge collected by the
Aviation Traffic Control or the parking fees for aircraft,
as Ryanair aircraft are not based at the airport.

According to the Agreement, if the Airport introduces
security taxes or charges other than those already
contained in the ‘service charge’ the Airport will have
to collect those charges directly from passengers.

3.1.2. The charge for new destinations

The Slovak authorities also explain that a ‘new destination’
within the meaning of the Agreement is understood to
be any scheduled flight not operated by another air
carrier during the validity of the timetable in the same
period of the year prior to start-up. The charge will be
applicable only if the airline operates a minimum of [...]
flights per week. In assigning the destination, the airport’s
IATA/ICAO code is the decisive factor; in other words,
the definition of a new destination relates to the airport
and not the city. The charge for new destinations covers
the same items as the normal service charge.

Ryanair pays to the Airport the following service charges
for each 12-month period following the launch date of
the new destination:

— Year 1: [...] per aircraft type B 737-800 (departure +
arrival),

— Year 2: [...] per aircraft type B 737-800 (departure +
arrival),

— Year 3: [...] per aircraft type B 737-800 (departure +
arrival),

— Year 4: [...] per aircraft type B 737-800 (departure +
arrival),

(°) These charges include safety measures (such as firefighting), security

checks on passengers and luggage and other security services
required by law.
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(30)

(32)

— Year 5: [...] per aircraft type B 737-800 (departure +
arrival),

— Year 6: [...] per aircraft type B 737-800 (departure +
arrival), and

— after 6 years the normal Ryanair service charge (see
recital 25 above) will be applied.

The charges for new destinations do not increase by [...]
each year.

3.1.3. Other services provided to Ryanair

As a handling agent, the Airport also provides Ryanair
with a reservation and ticket agency facility. According to
the Agreement, Ryanair pays a commission to the
Airport at a rate of [...] of all new Ryanair bookings
(excluding taxes, amendment fees, other fees and
passenger service and other charges) sold by debit/credit
card by the Airport. The commission fee is set according
to the following schedule:

— monthly average collection per departing passenger
up to EUR [...]: [...] commission on the total
amount,

— monthly average collection per departing passenger
between EUR [...] and EUR [...]: [...] commission
on the total amount, and

— monthly average collection per departing passenger
EUR [...] or more: [...] commission on the total
amount.

4. COMMENTS FROM THIRD PARTIES
4.1. BTS

BTS comments were provided in a letter dated 8 July
2008.

4.1.1. Imputability of the Agreement to the State

With regard to its shareholders, BTS further explained
that when the Agreement was signed (5 December
2005), the Ministry of Transport, Posts and Telecom-
munications of the Slovak Republic was the Airport’s
sole shareholder. The National Property Fund of the
Slovak Republic only obtained ownership rights to

(35)

(36)

Table 2

BTS’s shares later in the privatisation process. Therefore,
BTS is of the opinion that further demonstration of the
role and influence of the National Property Fund is
irrelevant.

BTS is of the opinion that the discounts granted to
Ryanair were by no means provided from State
resources since, as a private joint stock company, BTS
has no state resources at its disposal. In BTS’s opinion,
the mere fact that the state owns BTS’s shares does not
automatically involve State resources. Pursuant to
Article 295 of the EC Treaty, the Treaty does not
discriminate between ownership by public authorities
and private persons.

BTS further explains that the decision to sign the
agreement is not imputable to the State, although the
Ministry, as the sole shareholder, appointed the
members of the board of directors who negotiated and
signed the Agreement in question. In its opinion these
members were selected pursuant to BTS’s articles of
association on the basis of a transparent selection
procedure, and, pursuant to the Slovak Commercial
Code and BTS’s articles of association, the board of
directors manages the activities of the company and
makes business decisions and decisions of an operational
and organisational nature, except where such decisions
are within the remit of other bodies. In addition,
pursuant to the Slovak Commercial Code, the board of
directors is obliged to act for the benefit of the company
and is liable for damages caused, unless it is proven that
its members performed their duties with professional care
and in good faith in the interests of the company.
Members of the board of directors are liable even if
their actions were approved by the supervisory board.

BTS explains that the management that negotiated and
concluded the Agreement acted in its sole discretion with
no intervention from the shareholder. The BTS
management has never been bound to submit the
company’s business strategy towards individual carriers
to the shareholder or any other body for approval.

4.1.2. AIP prices vs. the Agreement

With regard to passenger and landing charges according
to the AIP in force, the Airport states that charges have
not changed in recent years. Only in 2008 were landing
charges decreased by 7 % due to increased utilisation of
the Airport. The following table summarises
developments in charges from 2003 until 2008.

AIP price development at BTS in SKK

Charges in SKK 2003 2004 2005 2006 2007 2008
Passenger charges (per passenger) 490 490 490 490 490 490
Landing charges (per 1 tonne of 425 425 425 425 425 395
aircraft takeoff weight)
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(37)

(39)

(40)

(41)

In addition, the Airport is of the opinion that the prices stated in the AIP are only recommended
prices and not binding on BTS. These prices are applicable to air carriers which do not accept any
other contractual obligation towards BTS concerning the number of routes operated, frequency of
flights, volume of passengers or duration of their operations at the Airport. In BTS’s opinion, any
contractual arrangement which goes beyond the scope of the standard rules stipulated by regulations
and standards must be mutually balanced and reflected in prices. This gives the airport operator the
possibility of differentiating the prices for services provided in connection with the obligations
accepted by the air carrier, with the aim of maximising the economic benefits for the Airport.

BTS further explains that as the Agreement contains a clause concerning a year-on-year price increase
of [...], the difference between Ryanair and AIP prices is gradually decreasing. Also, the ‘one-off
reduction in AIP prices in 2008 was not reflected in Ryanair prices, further reducing the difference.

With regard to other published AIP prices, BTS further explains that the charge for approach and air
traffic control is not included in the price agreed between BTS and Ryanair as this service is not
provided by BTS. BTS also explains that, according to the AIP in force during the period in question,
aircraft parking is free for the first 2 hours. Therefore BTS does not see how Ryanair gains any real
benefit under the Agreement with regard to free parking, as firstly this condition corresponds to the
AIP in force and, secondly, Ryanair’s aircraft do not stay at the Airport longer than 2 hours (1)

In the opinion of BTS, the information given above demonstrates that the contractual prices agreed
between BTS and Ryanair are not at variance with the recommended AIP prices, despite their
different structure, that they reflect the obligations assumed by Ryanair and that they provide an
economic gain for BTS which is comparable to or higher than that from other carriers. BTS also
explains that a discount on the unit price alone cannot be a reason to claim that the recipient
received an economic advantage.

4.1.3. The market economy investor principle and the Ryanair agreement

BTS further explains that, in signing the Agreement, it did not seek to achieve regional economic
development nor possible inward investment in the first place. It states that the main objective of its
business decision was to increase revenues from aviation and non-aviation activities, to diversify the
risk and the dependence on Sky Europe — the single key air carrier at the Airport — and to create
more stable development of passenger volumes at the Airport. In the opinion of BTS, all these factors
would help to increase its market value.

Table 3

Development of regular transport at the Airport 2004 — 2007 in passenger numbers

Regular transport in 2004 2005 2006 2007
passenger numbers
Ryanair — 0% 62 524 8% 451 328 30 % 582135 38 %
SKYEurope 329463  71% [587048 73% | 837325 56% | 815459  53%
CSA 85 872 19 % 89 462 11% 93 955 6 % 91 821 6%
Slovenské aerolinie () 25705 6% 46 899 6% 56 165 4% 3568 0%
AIR Slovakia 22115 5% | 22408 3% 44349 3% 58379 4%
Total | 463155 100% (808341 100% |1483122 100% |1551362 100%

(") The Slovak flag carrier, which was sold to Austrian Airlines and went into bankruptcy in 2006.

BTS also argues that, as the Agreement was concluded in December 2005, the data available at that
time should be used for comparison, i.e. airport charges applicable at other European airports
competing with BTS in attracting air carriers comparable to Ryanair.

('%) Ryanair does not base its aircraft at the Airport.
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BTS further argues that it is generally known that
privately owned airports usually provide discounts to
airlines in the expectation of increasing profitability.
The discounts granted to Ryanair may seem to be
providing an economic advantage if comparing unit
prices as such, without taking account of the economic
benefits and effects for the airport. In BTS’s opinion, unit
prices cannot be assessed without considering other
contractual arrangements and without their relation to
the number of passengers carried, the total annual
number of passengers, the weight of aircraft, the regu-
larity and number of flights during a year, seasonality
and corresponding costs and other factors influencing
the profitability of the airport as a whole. All these
factors affect an airport’s revenues and costs and must
be taken into account when comparing prices charged to
individual carriers.

BTS is of the opinion that, in concluding the Agreement,
it acted as a private investor in a market economy. BTS
carried out financial calculations of the profitability of
the Agreement with Ryanair before signing it. Several
conference calls between the management of BTS and
Ryanair took place in order to negotiate the conditions.
BTS’s calculations assessed the costs and expected
revenue resulting from the Agreement and were based
on the experiences of various airports with low-cost
carriers.

BTS further explains that, when the Agreement was
concluded, the airport had sufficient operational
capacity to increase passenger numbers in subsequent
years, and therefore did not expect an additional
increase in fixed costs related to increased capacity. It
also states that an agreement with another air carrier
to ensure an increase in passenger numbers comparable
to that provided by Ryanair would be concluded under
comparable conditions. In relation to the nature of
services provided by BTS to Ryanair's passengers and
aircraft, it explains that those services are significantly
cheaper than those provided to standard carriers.

BTS further explains that the revenue from the
Agreement with Ryanair represents a ‘guaranteed
income’ stream. This is in particular because, according
to Article 2.1 of the Agreement, in the period from
1 July 2009 to 30 June 2016 Ryanair is obliged to
pay BTS for a minimum of [...] flights per day, even if
it operates fewer flights in this period. In BTS’s opinion,
this commitment from Ryanair allows for better planning
of long-term investment at the Airport. In addition, BTS
explains that, due to Ryanair, non-aviation revenue at the
Airport has increased substantially.

In relation to the mechanism for the application of the
Agreement-based discount for new destinations, BTS
emphasises that the discount cannot be calculated in
relation to the first year of the Agreement’s validity,
but to the first 12 months from the commencement of
links to the relevant destinations.

(48)

(49)

(50)

(1)

(12

-

In relation to discounts for the so-called ‘new des-
tinations’, BTS is also of the opinion that such a
discount does not constitute a selective economic
advantage to Ryanair, since BTS is only ready to
provide the discounted prices for destinations meeting
the respective criteria set out in the Agreement and
providing an economic gain for the Airport. BTS also
emphasises that the carrier is eligible for the discounted
price only in the case of a regular destination with at
least [...] flights per week. With the anticipated
minimum utilisation of the capacity of B 737-800
aircraft (63 %) ('), this represents at least 90 000 new
passengers per year, representing more than 6,5 % of
the total number of passengers handled by the airport
at the time the Agreement was signed and more than
4,3 % of the total number of passengers handled by the
airport in 2007.

At the same time it must be stated that, to date, only one
of Ryanair's destinations since the signature of the
Agreement has complied with the conditions for
granting the discount, namely Frankfurt-Hahn. At the
time of signing the Agreement, no other air carrier
operated regular flights to this destination, nor do they
now, so there was no takeover of existing passengers of
another air carrier by Ryanair.

In addition, BTS explains that if an air carrier complies
with the conditions of a ‘new destination’, the economic
gain from such a destination, even after granting the
highest discount in the first year, is more than [...] per
year, which is [...] more than for a common average
destination served by another carrier with three flights
per week under AIP prices (i.e. [...]) and nearly [...] more
than for another carrier's destination with five flights per
week under AIP prices (i.e. [...]).

BTS is of the opinion that a new destination contributes
significantly to the growth and development of the
airport, particularly due to higher utilisation of airport
capacity (terminal building and runways), where the
gain from the high volume of revenues obtained as a
result of introducing this new destination greatly
exceeds the discounts provided and significantly
contributes to the company’s existing fixed costs (1?)
and, at the same time, to the sustainability of prices

(") In the opinion of BTS, the complainant incorrectly assumes

Ryanair’s load factor to be 83 %. Neither Ryanair nor any other
comparable air carrier has ever achieved such a load factor at the
Airport. Ryanair can only be compared with another low-cost
carrier operating at BTS (e.g. Sky Europe in 2005), which
achieved a load factor of 63 % in the year the Ryanair agreement
was signed.

BTS also explains that almost 100 % of operating capacity costs,
excluding aircraft handling costs (terminal, runways and other areas,
depreciation, interest, repairs and maintenance, energy, services, IT
system licences, personnel costs and administration) can be
considered fixed company costs, which do not change substantially
in the light of changes in the number of passengers handled by the
airport.
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for services provided by the Airport (see AIP price devel-
opment). BTS further states that such a new destination
also helps to increase the share of regular traffic at the
airport and reduces the irregular utilisation of airport
capacity caused by summer (charter) flights, which are
the most significant factors affecting the need for
investment in new airport capacity, and which place a
burden on the airport’s budget through depreciation and
interest, and subsequently result in the need to increase
prices for services provided.

BTS further explains that the conditions for granting
discounts for new destinations must respect a seven-
flights-per-week frequency, which was fulfilled by
Ryanair only in the case of Frankfurt-Hahn. However,
Ryanair opened several ‘new’ destinations for which it
did not receive discounts because of insufficient weekly
flight frequencies (e.g. Stockholm-Skavsta, East Midlands,
Bristol and Bremen).

With regard to the profitability of routes, BTS explains
that it does not have this information at its disposal and
that the profitability of a route can only be evaluated by
the air carrier. Since the beginning of its services at BTS,
Ryanair cancelled only one route (Bratislava-Bremen,
Germany). The route was cancelled after 8 months of
operation, even though Ryanair paid a negotiated price
for it (that is, lower than the price declared in AIP). BTS
points out that this illustrates that the provision of any
discount for destinations under normal market
conditions is not sufficient for maintaining an
unprofitable route.

4.1.4. Compatibility of the aid

BTS is of the opinion that the Agreement did not provide
an advantage to Ryanair as it was based on market terms
and therefore does not constitute State aid. It did not
therefore provide explanations on compatibility criteria.

BTS is also of the opinion that the 2005 Guidelines do
not constitute legally binding legislation in Community
law, i.e. that they are not binding on EU Member States
and natural and legal persons. Only Regulations,
Directives and Decisions are binding. Recommendations
and opinions have no binding force. In addition, BTS
argues that the Agreement was concluded on
5 December 2005 and the 2005 Guidelines were
published on 9 December 2005, and are not retroactively
applicable in the present case.

4.2. Ryanair

Ryanair began its observations (dated 8 August 2008) by
stating that in its opinion the initiation of a formal
investigation procedure was unjustified und unnecessary.

(57)

(58)

(59)

(61)

It also stated that it regrets that the Commission did not
give Ryanair the possibility to engage itself in the
preliminary examination.

On the substance of the case, Ryanair is of the opinion
that the Commission should have based itself on
standard commercial arrangements and, inter alia, on
the evidence of comparable airports submitted by
Ryanair in the Charleroi investigation, and on this basis
the Commission should have decided that the Agreement
in question complies with the market economy investor
principle and hence does not involve State aid.

4.2.1. Imputability of the Agreement to the State

With regard to the financing of the Agreement through
State resources and its imputability to the Slovak
authorities, Ryanair's understanding is that BTS was
acting autonomously when it entered into the
Agreement and that therefore no State measure was
involved.

In Ryanair's opinion, the complainant appears to have
been biased, taking Ryanair's objections to the takeover
of BTS by Vienna Airport and the timing of the
conclusion of the Agreement as evidence of the
granting of State aid, and to have magnified the
apparent extent of the alleged advantage granted to
Ryanair.

While Ryanair confirms that it is true that it had raised
competition concerns regarding the choice of buyer in
the BTS privatisation process (13, it is of the opinion that
it would be absurd to conclude from Ryanair’s position
that it is against the privatisation of the Airport, or that it
was opposed to Vienna Airport acquiring BTS because
the Agreement could allegedly only work if the Airport
was publicly owned, due to the necessity of State aid.
Ryanair further explains that it was not against the
privatisation of BTS per se, but against the choice of
buyer (Vienna Airport), because this would have
removed the competitive pressure created by Bratislava
Airport on Vienna Airport and eliminated choice for
airlines wishing to serve the catchment area covering
parts of the Slovak Republic, Austria, Hungary and the
Czech Republic.

With regard to the timing of the Agreement, Ryanair
explains that the conclusion of the Agreement was
preceded by a long phase of preparation and negotiation
between Ryanair and BTS, starting at least as early as
December 2003. The Agreement was indeed concluded
on 5 December 2005, whereas the last day for the
submission of bid proposals was 24 January 2006, i.e.
more than one and a half months later.

(%) Which finally failed.
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In addition, Ryanair also explains that it was scheduled to
take delivery of 20 aircraft between September 2005 and
March 2006, up to four of which were to be dedicated to
BTS operations. For these operational reasons, the
process of concluding the Agreement could not be put
on hold for over 10 months pending the conclusion of
privatisation bids and approval by the Anti-Monopoly
Office of the Slovak Republic (with a first deadline on
15 August 2006 and an extension of 45 days until
October 2006).

4.2.2. Explanations concerning the AIP and its charges for
services at the Airport

In relation to the AIP, Ryanair is of the opinion that this
document provides only indications and is not binding
on BTS in its negotiations with airlines. Besides this
aspect, the AIP itself provides for special discounts and
exemptions from its provisions, thus publicising the
availability of discounts to be negotiated between
airport operators and airlines on a case-by-case basis.

With regard to the standard parking charge, which
applies when an aircraft is parked for more than 2
hours, Ryanair explains that this charge would not
apply to it due to the specific nature of its operations
and the fact that Bratislava is not a Ryanair ‘base’.
Ryanair’s aircraft are never parked at BTS, and because
of Ryanair’s fast turnaround process, its aircraft spend
only 25 minutes at the Airport each time, and they are
never in the specified parking areas.

With regard to the introduction of new charges, Ryanair
is of the opinion that the Commission’s interpretation is
misleading, because it suggests that new charges will not
apply to Ryanair. However, such charges will simply be
collected directly by BTS instead of Ryanair. Ryanair
further explains that such charges, if collected directly
by Ryanair, would have adverse effects on its business
model and passenger numbers.

Furthermore, Ryanair states that if certain standard
charges applicable at the Airport are eliminated or
decreased, it would not enjoy any benefit since the
combined landing, airport departure and handling
charge provided for under the Agreement does not
decrease when standard charges at the Airport decrease.
This was a risk assumed by Ryanair when the Agreement
was concluded. This actually happened, as the landing
charge was reduced by 7,1% in January 2008. In
addition, the Agreement provides for an annual
increase of [...] in the service charge.

4.2.3. The Agreement meets the market economy investor

principle
Ryanair disputes the preliminary findings of the
Commission that, because the Slovak authorities

(68)

(69)

(70)

mentioned regional economic development, possible
incoming investment and other secondary and tertiary
economic effects among the advantages provided by
the Agreement, the market economy investor principle
has not been fulfilled.

It further explains that BTS’s main objective was to
optimise its passenger volumes and compete in the
market for airport services, and that BTS based its
decision on continuously updated financial analyses,
which can also be confirmed by exchanges of letters
between BTS and Ryanair during a long negotiation
process starting in December 2003. Ryanair states that,
for example, a letter from BTS dated 12 December 2003
containing an interim offer of discounts indicates that the
Airport had conducted financial cost-benefit analyses.
Ryanair further states that an e-mail of 16 November
2004 also indicates that BTS had analysed the risks
associated with the Agreement; for instance, it agreed
to include in the service charge only those charges
under its control (e.g. it did not include air traffic
control in its service charge as BTS does not control
it). Ryanair also gives the example that it provided BTS
with a UNISYS report concerning the ability of secondary
airports to capture some traffic from primary airports.

Ryanair explains that the charges it paid to BTS are
similar to or even higher than those at other comparable
airports (e.g. privately owned Blackpool Airport in the
United Kingdom). Ryanair also argues that it has
provided the Commission with examples of charges at
numerous privately owned and privately financed
airports at various stages during the administrative and
judicial phases of the Charleroi case, and refers to the
arguments, data, and conclusions provided in that case
for further explanations. In its opinion there is no need
for a complex economic assessment; a simple
comparison of airport charges at different privately
owned and financed airports should be sufficient.

Ryanair is also of the opinion that, as it has committed
itself to operate at least [...] routes per day — the
equivalent of over 2 million passengers per annum
assuming a 75 % load factor — from Bratislava Airport
starting on 1 July 2009, it provided a stable income
stream for the Airport. In addition, Ryanair points out
that this income was guaranteed by a penalty which
would amount to charges for [...] routes per day if
Ryanair did not meet its commitment. Therefore, in its
opinion the lower charges at the Airport were applied
with a view to an economic advantage, and it is thus in
line with the market economy investor principle.

In addition, the service charge for new destinations is
based on flight frequencies (seven flights per week) and
equals over 100 000 passengers per year (assuming a
75 % load factor). Ryanair explains that the discounts
for new destinations at the time of its observations
only applied to the route between Bratislava and
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Frankfurt-Hahn. It also argues that discounts granted by
BTS for new destinations are in line with industry
practice, as many privately and publicly owned airports
apply the same, or a higher, level of discounts for new
destinations.

Ryanair further explains that, by providing the Airport
with a large number of passengers, it helps to maximise
its non-aviation revenues and terminal utilisation. Non-
aviation revenue includes parking charges for passengers,
revenue from businesses attached to the airport such as
car rental, shops, banks, post office and restaurants,
revenue for shuttle services to neighbouring cities and
advertising revenue. In addition, Ryanair is of the
opinion that the Airport can generate additional
revenue from ticketing and excess baggage charges and
save costs by using different check-in procedures.

Ryanair rejects the complainant’s assumptions that the
load factor of its aircraft allegedly amounts to 84 %
and that the maximum take-off mass per plane is 69,9
tonnes. Those assumptions are exaggerated in order to
magnify the amount of the alleged advantage granted to
Ryanair. Ryanair further explains that its assumption for
the load factor per aircraft when it was negotiating with
BTS was 75-80 %, which was confirmed by ex-post
statistics. The maximum take-off mass of Ryanair
aircraft operating to and from Bratislava Airport is 67
tonnes.

In Ryanair’s view, it was foreseeable as early as 2005 that
the Agreement concluded with BTS would make the
Airport more profitable and thus provide an added
value to shareholders. It has concluded similar contracts
with other privately and publicly owned airports such as
London-Stansted, London-Luton, Prestwick or Hahn.

4.2.4. Absence of selectivity

In the opinion of Ryanair, the measure lacks selectivity
because the Agreement was concluded on a non-
exclusive basis and any other air carrier could have
obtained the same conditions granted to Ryanair on
the basis of the commitments. It is also of the opinion
that the Agreement provides for transparency and non-
discrimination in the application of the financial and
operational conditions offered to other airlines.

Ryanair further explains that, at the time the Agreement
was concluded, the Airport operated below its available
capacity and that it would have been able to accom-
modate competitors of Ryanair. It further states that
Sky Europe enjoyed at least the same conditions as
Ryanair as its commitments were comparable.

4.2.5. Effect on trade between Member States and distortion
of competition

Ryanair disputes the Commission’s preliminary findings
in the opening of the procedure in relation to the

(78)

(79)
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distortion of competition and the effect on trade between
Member States. In particular, it objects to the fact that
the Commission did not analyse arrangements between
competing airlines and airports.

5. COMMENTS FROM SLOVAKIA ON THIRD-PARTY
COMMENTS

The Slovak authorities began their observations by
stating that they fully support the arguments of BTS
and Ryanair that the Agreement does not involve State
aid to Ryanair and that it was concluded on market
terms.

With regard to the imputability of the Agreement to the
State, they stress in particular that the Agreement was
concluded only after a long-term negotiation process
between the Airport management and Ryanair. In the
opinion of the Slovak authorities, if the Agreement
were imputable to the State the negotiation process
would have been faster. It is also evident that the
Agreement was not concluded under pressure. They
also argue that the Airport is independent of local and
regional authorities and that it was able to finance its
operating costs from revenue without intervention from
the authorities.

The Slovak authorities also argue that BTS acted as a
market investor with the objective of obtaining the
most favourable contract terms for the Airport. BTS
had recently submitted to the Ministry of Finance a
report compiled in late 2003 by a consultancy firm in
relation to the low-cost strategy at the airport. The
purpose of this report was to describe the activities of
and trends in the low-cost airline business worldwide and
in central Europe in order to provide the airport
management  with  recommendations on  prices,
marketing and financial issues. Another analysis was
conducted in April 2004 in order to assess passenger
growth at the airport and pricing possibilities.

The Slovak authorities confirm that BTS also applied or
offered discounts for new scheduled destinations to other
carriers, such as Easyjet and Sky Europe, and that the
Agreement with Ryanair did not constitute a special
derogation. They also state that the definition of ‘new
destination’ was comparable to the one used with other
carriers and in no respect was Ryanair favoured.

The Slovak authorities further explain that, although they
are of the opinion that the Agreement with Ryanair does
not involve State aid, they have asked the Airport for an
ex-post analysis of the profitability of the Agreement.
The result of this analysis was that the Airport
achieved 8,5 %-10 % profitability from the Agreement
in 2006-2007.
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6. EXISTENCE OF AID that charges at Bratislava Airport are similar to or even
. . higher than those at other comparable airports (e. g.
6.1. State aid under Article 107(1) TFEU Blackpool Airport in the United Kingdom).
(83)  Under Article 107(1) TFEU, ‘any aid granted by a Member

(84)

(86)

State or through State resources in any form whatsoever which
distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far
as it affects trade between Member States, be incompatible with
the internal market.

The criteria laid down in Article 107(1) TFEU are cumu-
lative. Therefore, in order to determine whether the
measure in question constitutes State aid within the
meaning of Article 107(1) TFEU, all of the following
conditions need to be met. Specifically, the financial
support should:

— be granted by the State or through State resources,

— favour certain undertakings or the production of
certain goods,

— distort or threaten to distort competition,
— affect trade between Member States.

In the present case, the Slovak authorities have argued
that BTS has acted as a market economy investor would
have done in a similar situation. If this is the case,
Ryanair has not been favoured by the Agreement and
no State aid is involved.

6.2. Application of the market economy investor
principle

In assessing whether the Agreement was concluded under
normal market conditions, the Commission has to
examine whether, in similar circumstances, a private
investor operating under normal market economy
conditions would have entered into the same or similar
commercial arrangements as BTS (14).

Both interested parties (i.e. BTS and Ryanair) claim that
other privately and publicly owned airports also grant
passenger-volume-based discounts and discounts for
new destinations while expecting an increase in their
profitability and improved utilisation of infrastructure.
Thus they are of the opinion that the Commission
should limit its private market investor test to
comparing the charges contained in the Agreement
with airport charges applied to low-cost airlines at
other European airports. In particular, Ryanair submits

(") In order to carry out its assessment, the Commission also commis-

sioned Moore Stephens (hereinafter: ‘Commission expert)) to carry
out a study. The Commission expert analysed the financial data and
assumptions underpinning the Ryanair Agreement. In carrying out
this study they were assisted by BTS and had access to all necessary
documents, provided by the airport in a data room, and also to BTS
management. They were also given unlimited access to the airport’s
financial, contractual and other documentation.

(88)

(91)

92)

(93)

In this regard, the Commission considers that even
though the airport charges applied at other European
airports may provide a very general benchmark for the
pricing of airport services, they do not allow for the
conclusion that BTS acted as a private investor in this
particular case.

The revenue and cost structure differs from airport to
airport. They depend in particular on the airport’s state
of development, especially with regard to passenger
numbers, airlines operating fromfto the airport,
available capacity (overcapacity, capacity restrictions or
the need for new investment due to an increase in
passenger volumes), the useful life of infrastructure, the
need for replacement investment, depreciation levels, the
regulatory burden, which may vary from Member State
to Member State, and historical debts and obligations.
The Commission also observes that agreements with
airlines may be different at each airport, and that they
may also depend on the attractiveness of its location for
the airline in question and its competitors, the size of the
catchment area and the level of services offered.

Therefore, the Commission considers that the question of
whether the Agreement involves an advantage to Ryanair
has to be assessed in relation to the conditions at
Bratislava airport, and not by a simple comparison of
the charges applied at other European airports whose
characteristics may be different.

According to the principles established in case law, the
Commission has to compare the conduct of BTS to a
private operator guided by the prospect of profit-
ability (**). BTS claims that it acted rationally, but did
not provide the Commission with a formalised written
report.

The Court declared in the Stardust Marine judgment that
‘[...] in order to examine whether or not the State has adopted
the conduct of a prudent investor operating in a market
economy, it is necessary to place oneself in the context of the
period during which the financial support measures were taken
in order to assess the economic rationality of the State’s
conduct, and thus to refrain from any assessment based on a
later situation’ (*°).

In order to be able to apply the private investor test, the
Commission has to place itself at the time the Agreement
was signed. BTS signed the Agreement with Ryanair on
5 December 2005. The Commission must also base its
assessment on the information and assumptions available
to the operator when the Agreement was signed.

(%) Case C-305/89 Italy v Commission (‘ALFA Romeo’), [1991] ECR
-1603, paragraph 20, Case T-296/97 Alitalia v Commission
[2000] ECR 1I-3871, paragraph 84.

(%) Judgment of the Court of 16 May 2002, C-482/99, France/

Commission (hereinafter: ‘Stardust Marine ]udgment’), Rec.2002,
p. 1:04397, paragraph 71.
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According to the Agreement (Article 2.1), Ryanair committed to operate at least [...] existing
destinations per day from mid-2009. After mid-2009, much lower growth was expected.
Article 6.4 of the Agreement lays down that the price for a standard destination amounts to EUR
[...] per turnaround (arrival and departure), increasing at [...] per year.

According to Article 6.3 of the Agreement, new destinations would be charged at a reduced rate of
EUR [...] per aircraft turnaround and would increase by [...] per year during a six-year period
starting from the introduction of the new destination. The information provided by the airport
also shows that new destinations would represent a maximum of 20 % of the total destinations
served by Ryanair ('7).

On this basis, the airport was able to forecast the revenue generated by the Agreement with Ryanair.
It should be stressed that such revenue only takes into account aviation revenue and not indirect
revenue.

The Commission further notes that, due to Ryanair's commitment to operate at least [...] routes per
day from the Airport, BTS was able to expect stable and foreseeable revenue during the duration of
the Agreement.

The Airport's costs over the duration of the Agreement were estimated by projecting the actual
costs ('8) forward to 2016 on the basis of its business plan.

A part of each relevant cost position was attributed to the Agreement according to keys representing
passenger share (29,38 % of passengers in 2007), aircraft movements at the airport (12,69 % in
2007), maximum take-off mass (19,07 %), administrative needs attributable to the Agreement and
also the level of services offered to Ryanair. The yearly projected allocation keys are detailed below in
Table 4, which shows that the share of costs born by Ryanair increases with its significance in the
airport’s activity.

Table 4

Cost allocation keys for the Ryanair agreement 2008-2016

Cost allocation keys 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016

Passangers [...] [...] [...] [...] [...] [...] [...] [...] [...]
Maximum take-off mass [...] [...] [...] [...] [...] [...] [...] [...] [...]

Aircraft movements at the airport | [...] [...] [...] [...] [...] [...] [...] [...] [...]
Administration caileatleatleatlealtealoetil ool oo

The costs were thereafter projected until 2016, making the following key assumptions on the basis of
the airport’s business plan:

— Annual depreciation is based on the investment programme, which includes the cost of a new
terminal and increases sharply during the construction of the new terminal between 2009 and
2012.

— Personnel costs are based on the assumption that the number of employees will increase at a rate
of 50 % of the increase in passengers per year multiplied by an average salary per employee
multiplied by an annual inflation rate.

(7) In the context of a possible discrimination of charges between air carriers at BTS, the Commission observes that the

Ryanair service charge per passenger in 2008 is comparable to the charge per passenger paid by Sky Europe, e.g. Sky
Europe carried 892 939 passengers in 2008 and paid a charge of [...] per passenger, including a parking fee for
aircraft at the airport; in comparison, Ryanair carried 762 541 passengers and paid a charge of [...] per passenger,
excluding parking fees for aircraft. Thus, the charges at BTS differentiate only between the level of the service
provided and the volume of passengers carried. The Commission did not receive any contrary comments from
the competitors of Ryanair at BTS during its formal investigation.

(*8) In the calculation, the cost base relates to 2007; costs for 2005 were lower.
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— Energy consumption (gas, electricity) and water costs are assumed to increase by 25 % of the
increase in projected passenger numbers multiplied by the annual inflation rate, plus a one-off
increase of 35 % in 2010 to reflect the opening of Phase 1 of the new terminal. There is no
corresponding increase for the opening of Phase 2 of the new terminal in 2012 because in Phase
2 an existing building is replaced by a new building, so there is no net increase in energy use.

— Repair and maintenance costs are based on an assumed rate of increase of 50 % of the rate of
increase in projected passenger numbers multiplied by the annual inflation rate.

— Annual inflation is based on the Slovak Ministry of Finance projection.

— The exchange rate used to convert SKK to euro is fixed at the rate on the date the Agreement was
signed (37,798 SKK/EUR).

The following table summarises the revenue and cost calculations in relation to the Agreement and
its contribution to BTS profits during its lifetime. These calculations are based on the business plan
provided by BTS management and the assumptions set out above.

Table 5

Profitability analysis of the Ryanair agreement 2005-2016

(EUR thousand)

2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016

Revenues Caledlealealealealealealealtal e
Costs calealealealealealeatlealealeal e
Profit/Loss Calealealealealealealealealeal e

Profit margin P I S T P O P O I O I I Y|
NPV (!) of profits [...]

Average profit margin [...]

(") Net Present Value (hereinafter: NPV), calculated on the basis of 6,9 % as the discounting rate.

The Commission notes that, over its lifetime, the Agreement with Ryanair generates a positive
contribution to BTS’s financial results, with an NPV for profits amounting to [...] million. BTS’s
overall NPV was also expected to be positive over the period of the Agreement.

The Commission also observes that the Agreement covers all attributable costs. The ‘full cost
approach’ in this case includes depreciation costs for airport infrastructure and all other operating
costs; it also includes costs for historical infrastructure (1) and also costs for security and safety
measures which may represent measures falling within the public policy remit and would not be an
economic activity within the meaning of Article 107(1) TFEU. Also, non-aviation revenues
attributable to the Agreement were not taken into account. Thus the NPV of profits appears to
have been underestimated, and the Agreement’s positive contribution should be higher.

The Commission further observes that in 2010 and 2011 — in the years when the first part of the
new terminal (%) is to begin operation and additional capacity will be created at the airport — its
costs (particularly depreciation and energy costs) will increase by 33 %-38 % in comparison to 2008
and will have a negative impact on results during these first 2 years.

(") Infrastructure investment and the financing thereof irrevocably committed before the airports were considered to be

undertakings within the meaning of Article 107(1) TFEU (date of the first Aéroport de Paris judgment).

(%) The investment decision for the replacement of the old terminal was taken independently of the decision to enter
into a contractual relation with Ryanair, and before the Ryanair agreement was signed. BTS did not receive State aid
for the construction of the new terminal.
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(105) Table 5 shows that the average profit margin (2!) (or ‘return on sales’) under the Agreement amounts
to [...] and is comparable to average profit margins at other EU airports in 2006 and 2007 (see table

below).
Table 6
Profit margin at other EU airports in 2006 and 2007
(in %)
Airports Profit margin 2006 Profit margin 2007

Fraport 10,51 8,60
Aéroports de Paris 7,65 14,04
Flughafen Miinchen 6,73 4,98
Manchester Airports Group 17,69 20,42
Aeroporti di Roma 10,63 3,21
Flughafen Wien 17,62 16,77
SEA Aeroporti di Milano 7,44 5,90
Flughafen Disseldorf 5,47 10,15
Aeroportos de Portugal 16,71 16,10
Finavia 8,85 10,82
Flughafen K6ln-Bonn 1,98 2,00
Flughafen Berlin-Schonefeld 2,07 7,16
Hannover-Langenhagen 0,00 5,61
Lyon-Saint Exupéry 0,00 0,42
Peel Airports - 3,64 2,93
Average profit margin 7,31 8,61

(106) The Commission’s expert has also carried out a sensitivity analysis of the Net Present Value of the
Agreement in order to examine the impact of a variation in depreciation and energy costs — in the

event that these costs were underestimated — on the profitability of the Agreement.

Sensitivity analysis (increase in depreciation and energy costs) of the profitability of the Ryanair

Table 7

Agreement

Different scenarios

Net present value of the Ryanair
contract (EUR thousand)

Basic scenario

Alternative scenario 1: Increase in depreciation and energy costs by 10 % in
2013 and 15 % in 2014-2016

Alternative scenario 2: Increase in depreciation and energy costs by 15 % in

2013 and 25 % in 2014 - 2016

million.

(107) Notwithstanding variations in the sensitivity analysis of between 10 % and 25 %, the contribution of
the Agreement to BTS’s net profit remains positive and is between EUR [...] million and EUR [...]

(108) In the light of the above, the Commission considers that BTS’s decision to conclude an Agreement

with Ryanair was rational on the basis of the above-mentioned cost-benefit analysis.

(*') The profit margin (also called the return on sales) compares net profit to sales (revenues). This ratio shows whether
an undertaking is making sufficient return on sales, as it determines how much profit is produced per euro of sales
revenue; it is a profitability and efficiency indicator.
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(109)

(110)

(111)

(112)

(113)

(114)

Other aspects of the Agreement and risk
analysis for BTS

The Commission deems it important to view the
Agreement in the context of BTS’s prior activity and its
market position at the time.

The Commission further notes that, according to the
Charleroi Judgment (??), when assessing the measures at
issue, it has to examine all the relevant features of the
measures and their context.

In the present case, when assessing the rationale of BTS’s
decision to conclude the Agreement, other features which
should be examined besides the cost-benefit analysis are
the diversification of airlines operating from the Airport
(and thus the reduction of risk), better allocation of
resources and a reduction in overcapacity.

As the Slovak Republic does not currently have a
national flag carrier and its former air carrier was small
(6 % of passengers at BTS in 2005), and in other Member
States comparable airlines still carry at least 40 % of the
passengers at comparable airports, BTS was highly
dependent on a privately owned airline, Sky Europe,
which carried approximately 73 % of the passengers at
the Airport in 2005. It should be noted that, due to the
Agreement with Ryanair, BTS was indeed able to
diversify its customer base, and was thus able to reduce
the risk which arose during 2009 as Sky Europe went
into bankruptcy.

In addition, BTS has also reduced the risk of creating
overcapacity by replacing the old terminal with a new
and bigger terminal. Optimising and making more
regular use of infrastructure has also made it possible
to reduce regular AIP charges as from 2008. Moreover,
BTS did not include in the so-called ‘service charge’
charges which were not under its control, such as air
traffic control charges.

Furthermore, Ryanair advertises Bratislava as one of its
destinations on its website. However, BTS does not pay
for this publicity, even though it cannot be excluded that
a certain value could be attached to it.

(*?) Case T-196/04 Ryanair v Commission (‘Charleroi Judgment)), [2008],
paragraph 59.

115)

(116)

117)

The Commission notes that all these qualitative elements
have also contributed positively to BTS’s operational and
financial situation and increased its market value for
shareholders. They therefore complement the above-
mentioned cost-benefit analysis.

Conclusion

In view of the above, the Commission concludes that, at
the time the Ryanair Agreement was signed, BTS
considered that the Agreement would make the airport
more profitable. The Commission can therefore accept
that, under similar circumstances, a market economy
operator would have decided to conclude a similar
agreement with Ryanair as BTS.

As at least one of the cumulative criteria pursuant to
Article 107(1) TFEU is not met, the Commission
considers that the Agreement does not constitute State
aid within the meaning of Article 107(1) TFEU,

HAS ADOPTED THIS DECISION:

Article 1

The Agreement of 5 December 2005 concluded between
Letisko M. R. Stefénika — Airport Bratislava, a.s. and Ryanair
Ltd does not constitute State aid within the meaning of
Article 107(1) TFEU.

Article 2

This Decision is addressed to the Slovak Republic.

Done at Brussels, 27 January 2010.

For the Commission
Antonio TAJANI
Vice-President
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COMMISSION DECISION
of 31 January 2011

pursuant to Directive 95/46/EC of the European Parliament and of the Council on the adequate
protection of personal data by the State of Israel with regard to automated processing of personal

(notified under document C(2011) 332)

(Text with EEA relevance)

(2011/61/EU)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Directive 95/46/EC of the European
Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of
personal data and on the free movement of such data, (!) and
in particular Article 25(6) thereof,

After consulting the European Data Protection Supervisor,
Whereas:

(1) Pursuant to Directive 95/46/EC, Member States are
required to provide that the transfer of personal data
to a third country may take place only if the third
country in question ensures an adequate level of
protection and if the Member States’ laws implementing
other provisions of the Directive are complied with prior
to the transfer.

(2)  The Commission may find that a third country ensures
an adequate level of protection. In that case, personal
data may be transferred from the Member States
without additional guarantees being necessary.

(3)  Pursuant to Directive 95/46/EC the level of data
protection should be assessed in the light of all the
circumstances surrounding a data transfer operation or
a set of data transfer operations and giving particular
consideration to a number of elements relevant for the
transfer and listed in Article 25 thereof.

(4 Given the different approaches to data protection in third
countries, the adequacy assessment should be carried out,
and any decision based on Article 25(6) of Directive
95/46/EC should be made and enforced in a way that
does not arbitrarily or unjustifiably discriminate against
or between third countries where like conditions prevail,
nor constitute a disguised barrier to trade, regard being
had to the European Union’s present international
commitments.

(5)  The State of Israel's legal system has no written consti-
tution but constitutional status has been conferred on
certain ‘Basic Laws’ by the Supreme Court of the State

() OJ L 281, 23.11.1995, p. 31.

(6)

of Israel. Those ‘Basic Laws’ are complemented by a large
body of case law, as the Israeli legal system adheres to a
great extent to common law principles. The right to
privacy is included in the ‘Basic Law: Human Dignity
and Liberty’ under section 7.

The legal standards for the protection of personal data in
the State of Israel are largely based on the standards set
out in Directive 95/46/EC and are laid down in the
Privacy Protection Act 5741-1981, lastly amended in
2007 in order to establish new processing requirements
for personal data and the detailed organization of the
supervisory authority.

That data protection legislation is further complemented
by governmental decisions on the implementation of the
Privacy Protection Act 5741-1981 and on the organ-
isation and functioning of the supervisory authority,
largely based upon recommendations formulated in the
Report to the Ministry of Justice by the Committee for
the Examination of Legislation relating to Databases
(Schoffman Report).

Data protection provisions are also contained in a
number of legal instruments regulating different sectors,
such as financial sector legislation, health regulations and
public registries.

The legal data protection standards applicable in the State
of Israel cover all the basic principles necessary for an
adequate level of protection for natural persons in
relation to the processing of personal data in
automated databases. Chapter 2 of Privacy Protection
Act 5741-1981, which lays down the principles for the
processing of personal data, does not apply to the
processing of personal data in non-automated databases
(manual databases).

The application of the legal data protection standards is
guaranteed by administrative and judicial remedies and
by independent supervision carried out by the super-
visory authority, the Israeli Law, Information and Tech-
nology Authority (ILITA), which is invested with powers
of investigation and intervention, and which acts
completely independently.
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(11)  Israeli data protection authorities have provided explan- 95/46/EC’ (1). This opinion has been taken into

(12)

(13)

(14)

(15)

ations and assurances as to how the Israeli law is to be
interpreted, and have given assurances that the Israeli
data protection legislation is implemented in accordance
with such interpretation. This Decision takes account of
these explanations and assurances, and is therefore
conditional upon them.

The State of Israel should therefore be regarded as
providing an adequate level of protection for personal
data as referred to in Directive 95/46/EC with regard
to automated international transfers of personal data
from the European Union to the State of Israel or,
where those transfers are not automated, they are
subject to further automated processing in the State of
Israel. Conversely, international transfers of personal data
from the EU to the State of Israel whereby the transfer
itself as well as the subsequent data processing is carried
out exclusively through non-automated means should
not be covered by this Decision.

In the interest of transparency and in order to safeguard
the ability of the competent authorities in the Member
States to ensure the protection of individuals as regards
the processing of their personal data, it is necessary to
specify the exceptional circumstances in which the
suspension of specific data flows may be justified,
notwithstanding the finding of adequate protection.

The adequacy findings pertaining to this Decision refer to
the State of Israel, as defined in accordance with inter-
national law. Further onward transfers to a recipient
outside the State of Israel, as defined in accordance
with international law, should be considered as
transfers of personal data to a third country.

The Working Party on the protection of individuals with
regard to the processing of personal data established
under Article 29 of Directive 95/46/EC has delivered a
favourable opinion on the level of adequacy as regards
protection of personal data in relation to automated
international transfers of personal data from the
European Union or, whether they are non-automated
they are subject to further automated processing in the
State of Isracl. In its favourable opinion, the Working
Party has encouraged the Israeli authorities to adopt
further provisions which extend the application of
Israeli legislation to manual databases, which expressly
recognise the application of the proportionality
principle to personal data processing in the private
sector and which interpret the exemptions in inter-
national data transfers as in accordance with the
criteria set out in its ‘Working document on a
common interpretation of Article 26(1) of Directive

account in the preparation of this Decision (?).

(16) The Committee established under Article 31(1) of
Directive 95/46/EC did not deliver an opinion within
the time limit laid down by its Chairman,

HAS ADOPTED THIS DECISION:

Article 1

1. For the purposes of Article 25(2) of Directive 95/46/EC,
the State of Israel is considered as providing an adequate level
of protection for personal data transferred from the European
Union in relation to automated international transfers of
personal data from the European Union or, where they are
not automated, they are subject to further automated processing
in the State of Israel.

2. The competent supervisory authority of the State of Israel
for the application of the legal data protection standards in the
State of Israel is the ‘Israeli Law, Information and Technology
Authority (ILITA), referred to in the Annex to this Decision.

Article 2

1. This Decision concerns only the adequacy of protection
provided in the State of Israel, as defined in accordance with
international law, with a view to meeting the requirements of
Article 25(1) of Directive 95/46/EC and does not affect other
conditions or restrictions implementing other provisions of that
Directive that pertain to the processing of personal data within
the Member States.

2. This Decision shall be applied in accordance with inter-
national law. It is without prejudice to the status of the Golan
Heights, the Gaza Strip and the West Bank, including East
Jerusalem, under the terms of international law.

Article 3

1. Without prejudice to their powers to take action to ensure
compliance with national provisions adopted pursuant to
provisions other than Article 25 of Directive 95/46/EC, the
competent authorities in Member States may exercise their
existing powers to suspend data flows to a recipient in the
State of Israel in order to protect individuals with regard to
the processing of their personal data in the following cases:

(a) where a competent Israeli authority has determined that the
recipient is in breach of the applicable standards of
protection; or

(") Document WP114 of 25 November 2005. Available at http://ec.
europa.eu/justice_home/fsj/privacy/docs/wpdocs/2005/wp114_en.pdf

(%) Opinion 6/2009/EC on the level of protection of personal data in
Israel. Available at http://ec.europa.eufjustice_home/fsj/privacy/docs|
wpdocs[2009/wp165_en.pdf


http://ec.europa.eu/justice_home/fsj/privacy/docs/wpdocs/2005/wp114_en.pdf
http://ec.europa.eu/justice_home/fsj/privacy/docs/wpdocs/2005/wp114_en.pdf
http://ec.europa.eu/justice_home/fsj/privacy/docs/wpdocs/2009/wp165_en.pdf
http://ec.europa.eu/justice_home/fsj/privacy/docs/wpdocs/2009/wp165_en.pdf
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(b) where there is a substantial likelihood that the standards of
protection are being infringed, there are reasonable grounds
for believing that the competent Israeli authority is not
taking or will not take adequate and timely steps to settle
the case at issue, the continuing transfer would create an
imminent risk of grave harm to data subjects and the
competent authorities in the Member State have made
reasonable efforts in the circumstances to provide the
party responsible for processing established in the State of
Israel with notice and an opportunity to respond.

2. The suspension shall cease as soon as the standards of
protection are assured and the competent authority of the
Member States concerned is notified thereof.

Article 4

1. Member States shall inform the Commission without
delay when measures are adopted on the basis of Article 3.

2. The Member States and the Commission shall inform each
other of cases where the action of bodies responsible for
ensuring compliance with the standards of protection in the
State of Israel fails to secure such compliance.

3. If the information collected under Article 3 and under
paragraphs 1 and 2 of this Article provides evidence that any
body responsible for ensuring compliance with the standards of
protection in the State of Israel is not effectively fulfilling its
role, the Commission shall inform the competent Israeli
authority and, if necessary, present draft measures in accordance
with the procedure referred to in Article 31(2) of Directive

95/46/EC with a view to repealing or suspending this
Decision or limiting its scope.

Article 5

The Commission shall monitor the functioning of this Decision
and report any pertinent findings to the Committee established
under Article 31 of Directive 95/46/EC, including any evidence
that could affect the finding in Article 1 of this Decision, that
protection in the State of Israel is adequate within the meaning
of Article 25 of Directive 95/46/EC and any evidence that this
Decision is being implemented in a discriminatory way. In
particular, it shall monitor the processing of personal data in
manual databases.

Article 6

Member States shall take all the measures necessary to comply
with the Decision within three months of the date of its
notification.

Article 7

This Decision is addressed to the Member States.

Done at Brussels, 31 January 2011.

For the Commission
Viviane REDING
Vice-President
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ANNEX

Competent supervisory authority referred to in Article 1(2) of this Decision:

The Israeli Law, Information and Technology Authority
The Government Campus

9th floor

125 Begin Rd

Tel Aviv

Israel

Mailing address:

PO Box 7360

Tel Aviv, 61072

Tel. + 972-3-7634050

Fax + 972-2-6467064

E-mail: ILITA@justice.gov.il

Website: http:/[www.justice.gov.il/MOJEng/RashutTech/default.htm



mailto:ILITA@justice.gov.il
http://www.justice.gov.il/MOJEng/RashutTech/default.htm
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