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II 

(Non-legislative acts) 

INTERNATIONAL AGREEMENTS 

COUNCIL DECISION 

of 10 November 2014 

on the conclusion, on behalf of the European Union and its Member States, of the Additional 
Protocol to the Free Trade Agreement between the European Union and its Member States, of the 
one part, and the Republic of Korea, of the other part, to take account of the accession of Croatia 

to the European Union 

(2014/789/EU) 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 91, Articles 100(2) 
and 167(3) and Article 207, in conjunction with point (a)(v) of the second subparagraph of Article 218(6), thereof, 

Having regard to the Act of Accession of Croatia, and in particular the second subparagraph of Article 6(2) thereof, 

Having regard to the proposal from the European Commission, 

Having regard to the consent of the European Parliament, 

Whereas: 

(1)  In accordance with Council Decision 2014/257/EU (1), the Additional Protocol to the Free Trade Agreement 
between the European Union and its Member States, of the one part, and the Republic of Korea, of the other 
part, to take account of the accession of Croatia to the European Union (‘the Additional Protocol’) was signed, 
and has been applied provisionally as from 1 July 2013, pending the completion of the procedures for its 
conclusion. 

(2)  The Additional Protocol should be approved, 

HAS ADOPTED THIS DECISION: 

Article 1 

The Additional Protocol to the Free Trade Agreement between the European Union and its Member States, of the one 
part, and the Republic of Korea, of the other part, to take account of the accession of Croatia to the European Union is 
hereby approved on behalf of the Union and its Member States (2). 

Article 2 

The President of the Council shall designate the person(s) empowered to proceed, on behalf of the Union and its 
Member States, to give the notification referred to in Article 9 of the Additional Protocol regarding completion of the 
internal procedures for the entry into force. 
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Article 3 

This Decision shall enter into force on the date of its adoption. 

Done at Brussels, 10 November 2014. 

For the Council 

The President 
M. MARTINA  
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REGULATIONS 

COMMISSION IMPLEMENTING REGULATION (EU) No 1212/2014 

of 11 November 2014 

concerning the classification of certain goods in the Combined Nomenclature 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and 
on the Common Customs Tariff (1), and in particular Article 9(1)(a) thereof, 

Whereas: 

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Regulation (EEC) 
No 2658/87, it is necessary to adopt measures concerning the classification of the goods referred to in the 
Annex to this Regulation. 

(2) Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined Nomencla­
ture. Those rules apply also to any other nomenclature which is wholly or partly based on it or which adds any 
additional subdivision to it and which is established by specific provisions of the Union, with a view to the appli­
cation of tariff and other measures relating to trade in goods. 

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be 
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table. 

(4)  It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this 
Regulation which does not conform to this Regulation may, for a certain period, continue to be invoked by the 
holder in accordance with Article 12(6) of Council Regulation (EEC) No 2913/92 (2). That period should be set at 
three months. 

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Customs Code 
Committee, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined Nomencla­
ture under the CN code indicated in column (2) of that table. 

Article 2 

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with 
Article 12(6) of Regulation (EEC) No 2913/92 for a period of three months from the date of entry into force of this 
Regulation. 
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Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 11 November 2014. 

For the Commission, 

On behalf of the President, 
Heinz ZOUREK 

Director-General for Taxation and Customs Union  
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ANNEX 

Description of the goods Classification 
(CN code) Reasons 

(1) (2) (3) 

A solid, cylindrical, threaded product made of 
extra hard, colour finished titanium alloy, of a 
length of approximately 12 mm. 

The product has a shank with a constant outer 
diameter of 3 mm and a head. The shank is 
wholly threaded with an asymmetrical thread. 
The head is threaded (allowing it to lock into a 
compression plate in fixation systems) with a 
recessed socket drive. 

The product corresponds to the ISO/TC 
150 standards for implant screws and is 
presented for use in the field of trauma surgery 
for setting fractures. It is to be installed in the 
body using specific tools. 

At importation, it is presented in a sterilised 
packing. The product is marked with a number 
and therefore traceable throughout production 
and distribution. 

(*) See image. 

8108 90 90 Classification is determined by general rules 1 
and 6 for the interpretation of the Combined 
Nomenclature, note 2(a) to Section XV, note 3 
to Section XV, note 1(f) to Chapter 90 and by 
the wording of CN codes 8108, 8108 90 and 
8108 90 90. 

Due to its objective characteristics, the 
product entirely corresponds to a screw of 
base metal, even though it is intended for use 
in trauma surgery. Regardless of their actual 
use, screws of base metal are, in accordance 
with note 2(a) to Section XV, parts of general 
use. Classification under heading 9021 as 
splints and other fracture appliances is 
therefore excluded by virtue of note 1(f) to 
Chapter 90. 

The product is therefore to be classified under 
CN code 8108 90 90 as other articles of 
titanium. 

(*)  The image is purely for information.   
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COMMISSION IMPLEMENTING REGULATION (EU) No 1213/2014 

of 11 November 2014 

concerning the classification of certain goods in the Combined Nomenclature 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and 
on the Common Customs Tariff (1), and in particular Article 9(1)(a) thereof, 

Whereas: 

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Regulation (EEC) 
No 2658/87, it is necessary to adopt measures concerning the classification of the goods referred to in the 
Annex to this Regulation. 

(2) Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined Nomencla­
ture. Those rules apply also to any other nomenclature which is wholly or partly based on it or which adds any 
additional subdivision to it and which is established by specific provisions of the Union, with a view to the appli­
cation of tariff and other measures relating to trade in goods. 

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be 
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table. 

(4) It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this Regu­
lation which does not conform to this Regulation may, for a certain period, continue to be invoked by the holder 
in accordance with Article 12(6) of Council Regulation (EEC) No 2913/92 (2). That period should be set at three 
months. 

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Customs Code 
Committee, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined Nomencla­
ture under the CN code indicated in column (2) of that table. 

Article 2 

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with 
Article 12(6) of Regulation (EEC) No 2913/92 for a period of three months from the date of entry into force of this 
Regulation. 
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Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 11 November 2014. 

For the Commission, 

On behalf of the President, 
Heinz ZOUREK 

Director-General for Taxation and Customs Union   

ANNEX 

Description of the goods Classification 
(CN-code) Reasons 

(1) (2) (3) 

A cannulated, cylindrical, threaded product made 
of extra hard titanium alloy, of a length of between 
20 to 56 mm. 

The product has a cannulated shank with an outer 
diameter of 4 mm and a head with a hexagonal 
drive. The shank is wholly threaded in 2 mm incre­
ments. 

The product corresponds to the ISO/TC 150 stand­
ards for implant screws and is presented for use in 
the field of trauma surgery for setting fractures. 

It is to be installed in the body using specific tools 
and by means of a guide wire, which is to be 
inserted in the cannulated shaft and which allows 
precise placement through a small incision in the 
body. 

At importation, it is presented in a sterilised 
packing. The product is marked with a number 
and therefore traceable throughout production and 
distribution. 

9021 10 90 Classification is determined by general rules 1 and 
6 for the interpretation of the Combined Nomen­
clature, and by the wording of CN codes 9021, 
9021 10 and 9021 10 90. 

Due to its objective characteristics, namely the 
presence of the cannulated shaft, the product does 
not entirely correspond to a screw of base metal. 
Consequently, it cannot be considered a part of 
general use (screw) as referred to in note 2 to 
Section XV. Therefore, classification under 
heading 8108 is excluded. 

The product is therefore to be classified under 
CN code 9021 10 90 as splints and other fracture 
appliances.   
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COMMISSION IMPLEMENTING REGULATION (EU) No 1214/2014 

of 11 November 2014 

concerning the classification of certain goods in the Combined Nomenclature 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and 
on the Common Customs Tariff (1), and in particular Article 9(1)(a) thereof, 

Whereas: 

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Regulation (EEC) 
No 2658/87, it is necessary to adopt measures concerning the classification of the goods referred to in the 
Annex to this Regulation. 

(2) Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined Nomencla­
ture. Those rules apply also to any other nomenclature which is wholly or partly based on it or which adds any 
additional subdivision to it and which is established by specific provisions of the Union, with a view to the appli­
cation of tariff and other measures relating to trade in goods. 

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be 
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table. 

(4) It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this Regu­
lation which does not conform to this Regulation may, for a certain period, continue to be invoked by the holder 
in accordance with Article 12(6) of Council Regulation (EEC) No 2913/92 (2). That period should be set at three 
months. 

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Customs Code 
Committee, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined Nomencla­
ture under the CN code indicated in column (2) of that table. 

Article 2 

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with 
Article 12(6) of Regulation (EEC) No 2913/92 for a period of three months from the date of entry into force of this 
Regulation. 

14.11.2014 L 329/8 Official Journal of the European Union EN     

(1) OJ L 256, 7.9.1987, p. 1. 
(2) Council Regulation (EEC) No 2913/92 of 12 October 1992 establishing the Community Customs Code (OJ L 302, 19.10.1992, p. 1). 



Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 11 November 2014. 

For the Commission, 

On behalf of the President, 
Heinz ZOUREK 

Director-General for Taxation and Customs Union  
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ANNEX 

Description of the goods Classification 
(CN-code) Reasons 

(1) (2) (3) 

A solid, cylindrical, threaded product (so-called 
‘pangea dual core screw’) made of extra hard tita­
nium alloy, of a length of between 20 and 45 mm. 

The shank is wholly threaded with a dual core 
thread containing a transition zone for the core 
diameter change. It is of a constant outer diameter 
of 4,0 mm, with a self-tapping profile and a blunt, 
threaded tip. 

The product has a polyaxial (movable) U-shaped, 
internally threaded head that offers 25° of angula­
tion around its axis allowing its adjustment. 

The product has a specialised saddle in locking cap 
for fixing a rod (presented separately) in its head. 

The product corresponds to the ISO/TC 150 stand­
ards for implant screws and is presented for use in 
trauma surgery as a part of a system for posterior 
stabilisation of the spine. It is installed using 
specific tools. 

At importation, it is not presented in a sterilised 
packing. The product is marked with a number 
and therefore traceable throughout production and 
distribution. 

(*) See image 

9021 10 90 Classification is determined by general rules 1 
and 6 for the interpretation of the Combined 
Nomenclature, note 2(b) to Chapter 90 and by 
the wording of CN codes 9021, 9021 10 
and 9021 10 90. 

Due to its objective characteristics, namely the 
presence of the polyaxial U-shaped head with the 
locking cap, the product does not entirely corre­
spond to a screw of base metal. Consequently, it 
cannot be considered a part of general use (screw) 
as referred to in note 2 to Section XV. Therefore, 
classification under heading 8108 is excluded. 

The product is therefore to be classified under CN 
code 9021 10 90 as splints and other fracture 
appliances. 

(*)  The image is purely for information.  
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COMMISSION IMPLEMENTING REGULATION (EU) No 1215/2014 

of 11 November 2014 

concerning the classification of certain goods in the Combined Nomenclature 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and 
on the Common Customs Tariff (1), and in particular Article 9(1)(a) thereof, 

Whereas: 

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Regulation (EEC) 
No 2658/87, it is necessary to adopt measures concerning the classification of the goods referred to in the 
Annex to this Regulation. 

(2) Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined Nomencla­
ture. Those rules apply also to any other nomenclature which is wholly or partly based on it or which adds any 
additional subdivision to it and which is established by specific provisions of the Union, with a view to the appli­
cation of tariff and other measures relating to trade in goods. 

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be 
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table. 

(4) It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this Regu­
lation which does not conform to this Regulation may, for a certain period, continue to be invoked by the holder 
in accordance with Article 12(6) of Council Regulation (EEC) No 2913/92 (2). That period should be set at 
three months. 

(5)  The Customs Code Committee has not issued an opinion within the time limit set by its Chairman, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined Nomencla­
ture under the CN code indicated in column (2) of that table. 

Article 2 

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with 
Article 12(6) of Regulation (EEC) No 2913/92 for a period of three months from the date of entry into force of this 
Regulation. 
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Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 11 November 2014. 

For the Commission, 

On behalf of the President, 
Heinz ZOUREK 

Director-General for Taxation and Customs Union  
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ANNEX 

Description of the goods Classification 
(CN-code) Reasons 

(1) (2) (3) 

A solar panel with dimensions of approximately 2 
× 2 m, consisting of 25 glass vacuum tubes 
mounted in parallel and interconnected via a 
collector pipe. Each vacuum tube is constituted by 
two concentric pipes, containing heat transfer 
fluid. The inner pipe of each tube is coated with an 
absorption layer. 

The solar energy is absorbed by the layer on the 
inner pipe of the tubes and converted into heat 
energy. The heat is then transferred to the heat 
transfer fluid, which turns into gas, rises and trans­
fers the heat to the collector pipe (a copper mani­
fold). 

The heat is subsequently transferred from the 
collector pipe to a water storage tank by way of a 
tubing system containing heat transfer fluid circu­
lating by means of a pump managed by a 
controller. 

The pump, controller, tubing system and water 
storage tank are not included upon presentation. 

The solar panel is used in solar water heating 
systems and is intended to be mounted on the 
roof. 

8419 19 00 Classification is determined by general rules 1, 2 
(a) and 6 for the interpretation of the Combined 
Nomenclature and by the wording of CN codes 
8419 and 8419 19 00. 

The solar panel is considered to have the essential 
character of a complete or finished article (water 
heater) as it contains all the necessary components 
for generating heat. The missing components are 
used for transferring the heat and storing the 
water. Consequently, classification under 
subheading 8419 90 85 as parts of water heaters 
is excluded. 

As the solar panel converts solar energy into heat, 
it cannot be considered a mere heat exchange unit 
of subheading 8419 50 (see also the Harmonized 
System Explanatory Notes (HSEN) to heading 
8419, group (I) (B)). 

The solar panel is therefore to be classified under 
CN code 8419 19 00 as other instantaneous or 
storage water heaters, non-electric (see also the 
HSEN to heading 8419, group (I), last paragraph).   
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COMMISSION IMPLEMENTING REGULATION (EU) No 1216/2014 

of 11 November 2014 

concerning the classification of certain goods in the Combined Nomenclature 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and 
on the Common Customs Tariff (1), and in particular Article 9(1)(a) thereof, 

Whereas: 

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Regulation (EEC) 
No 2658/87, it is necessary to adopt measures concerning the classification of the goods referred to in the 
Annex to this Regulation. 

(2) Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined Nomencla­
ture. Those rules apply also to any other nomenclature which is wholly or partly based on it or which adds any 
additional subdivision to it and which is established by specific provisions of the Union, with a view to the appli­
cation of tariff and other measures relating to trade in goods. 

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be 
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table. 

(4) It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this Regu­
lation which does not conform to this Regulation may, for a certain period, continue to be invoked by the holder 
in accordance with Article 12(6) of Council Regulation (EEC) No 2913/92 (2). That period should be set at three 
months. 

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Customs Code 
Committee, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined Nomencla­
ture under the CN code indicated in column (2) of that table. 

Article 2 

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with 
Article 12(6) of Regulation (EEC) No 2913/92 for a period of three months from the date of entry into force of this 
Regulation. 
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Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 11 November 2014. 

For the Commission, 

On behalf of the President, 
Heinz ZOUREK 

Director-General for Taxation and Customs Union  
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ANNEX 

Description of the goods Classification 
(CN-code) Reasons 

(1) (2) (3) 

An electronic apparatus with dimensions of 
approximately 10 × 4 × 1 cm, comprising, 
amongst others, the following components: 

—  a processor, 

—  a system memory of 1 GB, 

—  an internal memory of 4 GB, 

—  a built-in module for wireless connection 
to the internet. 

It is equipped with the following interfaces: 

—  HDMI, 

—  USB, 

—  micro USB, 

—  micro SDHC. 

The apparatus does not incorporate a video 
tuner. 

When connected to a television set or a 
monitor, the apparatus enables the user to 
access the internet, for example, for exchanging 
e-mails, watching videos, playing games or 
downloading software applications. It also is 
able to reproduce multimedia files such as 
video, photo and music from memory cards or 
USB memories. 

8528 71 91 Classification is determined by general rules 1, 
3(c) and 6 for the interpretation of the 
Combined Nomenclature, additional note 3 to 
Chapter 85, and by the wording of CN codes 
8528, 8528 71 and 8528 71 91. 

Within the meaning of note 3 to Section XVI, 
the apparatus is designed to perform two or 
more alternative functions (automatic data- 
processing of heading 8471, telecommunica­
tion of heading 8517, video reproduction of 
heading 8521 and reception of television of 
heading 8528). It is not possible to determine 
the apparatus' principal function, as each 
function is equally important for the use of 
the apparatus. Consequently, the apparatus is 
to be classified under the heading which 
occurs last in numerical order among those 
which equally merit consideration. Classifica­
tion under headings 8471, 8517 or 8521 is 
therefore excluded. 

As the apparatus does not contain a video 
tuner and allows interactive exchange of infor­
mation, it is therefore to be classified under 
CN code 8528 71 91 as apparatus with a 
microprocessor-based device incorporating a 
modem for gaining access to the internet, and 
having a function of interactive information 
exchange, capable of receiving television 
signals (so-called ‘set-top boxes which have a 
communication function’, including those in­
corporating a device performing a recording 
or reproducing function, provided that they 
retain the essential character of a set top box 
which has a communication function).   
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COMMISSION IMPLEMENTING REGULATION (EU) No 1217/2014 

of 11 November 2014 

concerning the classification of certain goods in the Combined Nomenclature 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and 
on the Common Customs Tariff (1), and in particular Article 9(1)(a) thereof, 

Whereas: 

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Regulation (EEC) 
No 2658/87, it is necessary to adopt measures concerning the classification of the goods referred to in the 
Annex to this Regulation. 

(2) Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined Nomencla­
ture. Those rules apply also to any other nomenclature which is wholly or partly based on it or which adds any 
additional subdivision to it and which is established by specific provisions of the Union, with a view to the appli­
cation of tariff and other measures relating to trade in goods. 

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be 
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table. 

(4) It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this Regu­
lation which does not conform to this Regulation may, for a certain period, continue to be invoked by the holder 
in accordance with Article 12(6) of Council Regulation (EEC) No 2913/92 (2). That period should be set at three 
months. 

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Customs Code 
Committee, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined Nomencla­
ture under the CN code indicated in column (2) of that table. 

Article 2 

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with 
Article 12(6) of Regulation (EEC) No 2913/92 for a period of three months from the date of entry into force of this 
Regulation. 
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Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 11 November 2014. 

For the Commission, 

On behalf of the President, 
Heinz ZOUREK 

Director-General for Taxation and Customs Union  
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ANNEX 

Description of the goods Classification 
(CN code) Reasons 

(1) (2) (3) 

1.  An article (so-called ‘electrical filter’) constituted 
by a multilayer ceramic capacitor of the surface 
mount feedthrough type, with dimensions of 
approximately 8 × 3 × 3 mm. 

It is presented as a low pass filter for use as an 
electromagnetic interference (EMI) filter in, for 
example, power amplifiers, power supplies, 
temperature and motor controls and driver 
circuits. 

(*) See image 1. 

8532 24 00 Classification is determined by general rules 1 
and 6 for the interpretation of the Combined 
Nomenclature, note 2(a) to Section XVI and by 
the wording of CN codes 8532 and 8532 24 00. 

The article is used as a component in a range of 
machines. As it is only constituted by a capacitor, 
it is to be classified under CN code 8532 24 00 
as ceramic dielectric, multilayer fixed capacitors. 

2.  An article (so-called ‘electrical filter’) constituted 
by a capacitor and two ferrite beads, with 
dimensions of approximately 7 × 2 × 2 mm. 

The equivalent electrical circuit comprises two 
inductors, one for each ferrite bead, placed in 
series to the DC current pathway and attached 
to the conductor at the left and right side of a 
surface mount feedthrough capacitor. 

The two ferrite beads act as inductors and their 
function is minimising resonance with 
surrounding circuits for suppressing high 
frequency electrical currents. 

It is presented for use as an electromagnetic 
interference (EMI) filter in, for example, auto­
motive and industrial applications. 

(*) See image 2. 

8548 90 90 Classification is determined by general rules 1 
and 6 for the interpretation of the Combined 
Nomenclature (GIR), note 2(c) to Section XVI and 
by the wording of CN codes 8548, 8548 90 and 
8548 90 90. 

Given the article's objective characteristics, namely 
that it is not only constituted by a capacitor but 
also by two ferrite beads, it does not entirely 
correspond to the wording in heading 8532 
(capacitors). 

Moreover, as both the ferrite beads and the capa­
citor are equally important for the overall func­
tioning of the electrical filter, the function of the 
article goes beyond the scope of heading 8532. 
Classification under this heading by application of 
GIR 1 and note 2(a) to Section XVI is therefore 
excluded. 

The article is used as a component in a range of 
machines. As it is not suitable for use solely or 
principally with a particular machine or class of 
machine, it is to be classified under CN code 
8548 90 90 as other electrical parts of machinery 
or apparatus, not specified or included elsewhere 
in Chapter 85. 

(*)  The images are purely for information.  

Image 1 Image 2 

(Circuit) (Equivalent circuit) 
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COMMISSION IMPLEMENTING REGULATION (EU) No 1218/2014 

of 13 November 2014 

amending Annexes I and II to Regulation (EU) No 206/2010 as regards animal health requirements 
for Trichinella in the model of veterinary certificate for imports into the Union of domestic 

porcine animals intended for breeding, production or slaughter, and of fresh meat thereof 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Council Directive 2004/68/EC of 26 April 2004 laying down animal health rules for the importation 
into and transit through the Community of certain live ungulate animals, amending Directives 90/426/EEC 
and 92/65/EEC and repealing Directive 72/462/EEC (1), and in particular Article 13(1)(e) thereof, 

Having regard to Council Directive 2002/99/EC of 16 December 2002 laying down the animal health rules governing 
the production, processing, distribution and introduction of products of animal origin for human consumption (2), and 
in particular Article 9(2)(b) and Article 9(4) thereof, 

Having regard to Regulation (EC) No 853/2004 of the European Parliament and of the Council of 29 April 2004 laying 
down specific hygiene rules for food of animal origin (3), and in particular Article 7(2)(a) thereof, 

Whereas: 

(1)  Commission Regulation (EU) No 206/2010 (4) lays down, inter alia, the veterinary certification requirements for 
the introduction into the Union of certain consignments of live animals or fresh meat. It provides that consign­
ments of ungulates are to be introduced into the Union only, if they comply with certain requirements and they 
are accompanied by the appropriate veterinary certificate, drawn up in accordance with the relevant model set 
out in that Regulation. 

(2)  The model veterinary certificates for imports into the Union of domestic porcine animals for breeding and/or 
production, and for immediate slaughter are set out in Annex I to Regulation (EU) No 206/2010 as respectively 
models ‘POR-X’ and ‘POR-Y’. Those models do not include guarantees for Trichinella. 

(3)  The model veterinary certificate for imports into the Union of fresh meat of domestic porcine animals is set out 
in Annex II to Regulation (EU) No 206/2010 as model ‘POR’. That model includes guarantees for Trichinella. 

(4) Commission Regulation (EC) No 2075/2005 (5) lays down rules for the sampling of carcases of species suscep­
tible to Trichinella infection and for the determination of the status of holdings keeping domestic swine. 

(5)  Commission Regulation (EU) No 216/2014 (6) amending Regulation (EC) No 2075/2005 grants derogation from 
testing provisions at slaughter to holdings which are officially recognised as applying controlled housing condi­
tions. In addition, Commission Implementing Regulation (EU) No 1114/2014 (7) lays down that a holding where 
domestic swine are kept, can only be recognised as applying controlled housing conditions if, inter alia, the food 
business operator introduces new domestic swine onto this holding only if they originate in and come from 
other holdings also officially recognised as applying controlled housing conditions. 
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(6)  The model veterinary certificates ‘POR-X’ and ‘POR-Y’ set out in Annex I and the model certificate ‘POR’ set out 
in Annex II to Regulation (EU) No 206/2010 should be amended to reflect the requirements relating to imports 
of domestic porcine animals and fresh meat thereof laid down in Regulation (EC) No 2075/2005, as amended by 
Regulation (EU) No 216/2014. In particular, information on the official recognition of the holding of provenance 
of domestic swine should be respectively included or amended in the model certificates in order to enable 
Member States to apply the appropriate Trichinella testing regime at slaughter, not to jeopardize the status of the 
holding of destination of domestic swine for breeding and/or production and to ensure the safety of the fresh 
meat. 

(7)  An official veterinarian should include supplementary guarantees and specific conditions in relation to controlled 
housing conditions as regards Trichinella in the model veterinary certificates ‘POR-X’, ‘POR-Y’ and ‘POR’. 

(8)  Regulation (EU) No 206/2010 should therefore be amended accordingly. 

(9)  To avoid any disruption of imports into the Union of consignments of domestic porcine animals and of fresh 
meat thereof, the use of certificates issued in accordance with Regulation (EU) No 206/2010 in their versions 
prior to the amendments being introduced by this Regulation should be authorised during a transitional period 
subject to certain conditions. 

(10)  The measures provided for in this Regulation are in accordance with the opinion of the Standing Committee on 
Plants, Animals, Food and Feed, 

HAS ADOPTED THIS REGULATION: 

Article 1 

Regulation (EU) No 206/2010 is amended as follows: 

(1)  the following entry is added to Specific Conditions in Part 1 of Annex I: 

‘“XI”:  holdings or compartments recognised as applying controlled housing conditions in accordance with Article 8 
of Regulation (EC) No 2075/2005.’; 

(2)  the model veterinary certificate ‘POR-X’ in Part 2 of Annex I, is amended as follows: 

(a)  the following point II.1.3 is inserted after point II.1.2: 

‘(2) (10) [II.1.3. are domestic porcine animals either coming from a holding officially recognised as applying 
controlled housing conditions in accordance with Article 8 of Regulation (EC) No 2075/2005 
or are not weaned and less than 5 weeks of age.]’;  

(b)  the following footnote is added after footnote (9): 

‘(10)  Only for third countries with the entry “XI” in column 6 “Specific conditions” in Part 1 of Annex I to 
Regulation (EU) No 206/2010.’; 

(3)  the model veterinary certificate ‘POR-Y’ in Part 2 of Annex I, is amended as follows: 

(a)  the following point II.1.3 is inserted after point II.1.2: 

‘(2) (5) [II.1.3. are domestic porcine animals either coming from a holding officially recognised as applying 
controlled housing conditions in accordance with Article 8 of Regulation (EC) No 2075/2005 
or are not weaned and less than 5 weeks of age.]’;  

(b)  the following footnote is added after footnote (4): 

‘(5)  Only for third countries with the entry “XI” in column 6 “Specific conditions” in Part 1 of Annex I to 
Regulation (EU) No 206/2010.’; 

(4)  the following entry ‘K’ is added to SG (Supplementary guarantees) in Part 2 of Annex II: 

‘“K”:  holdings or compartments recognised as applying controlled housing conditions in accordance with Article 8 
of Regulation (EC) No 2075/2005.’; 
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(5)  the model veterinary certificate ‘POR’ in Part 2 of Annex II is amended as follows: 

(a)  point II.1.3 is replaced by the following: 

‘II.1.3. the meat fulfils the requirements of Regulation (EC) No 2075/2005 laying down specific rules on offi­
cial controls for Trichinella in meat, and in particular: 

(1) either [has been subjected to an examination by a digestion method with negative results;] 

(1) or [has been subjected to a freezing treatment in accordance with Annex II to Regulation 
(EC) No 2075/2005;] 

(1)(7) or [is derived from domestic porcine animals either coming from a holding officially 
recognised as applying controlled housing conditions in accordance with Article 8 of 
Regulation (EC) No 2075/2005 or not weaned and less than 5 weeks of age.]’;  

(b)  the following footnote is added after footnote (6): 

‘(7)  Only for third countries with the entry “K” in column “SG” in Part 1 of Annex II to Regulation (EU) 
No 206/2010.’. 

Article 2 

For a transitional period until 31 March 2015, consignments of live animals and fresh meat accompanied by the appro­
priate veterinary certificates issued no later than 1 March 2015 in accordance with the model veterinary certificates 
‘POR-X’ and ‘POR-Y’ set out in Annex I to Regulation (EU) No 206/2010 and the model veterinary certificate ‘POR’ set 
out in Annex II to that Regulation in their versions before the entry into force of this Regulation, may continue to be 
introduced into the Union. 

Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 13 November 2014. 

For the Commission 

The President 
Jean-Claude JUNCKER  
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COMMISSION IMPLEMENTING REGULATION (EU) No 1219/2014 

of 13 November 2014 

amending Annex II to Implementing Regulation (EU) No 577/2013 as regards the list of territories 
and third countries 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Regulation (EU) No 576/2013 of the European Parliament and of the Council of 12 June 2013 on the 
non-commercial movement of pet animals and repealing Regulation (EC) No 998/2003 (1), and in particular Article 13(1) 
and (2) thereof, 

Whereas: 

(1)  By Commission Regulation (EU) No 1160/2014 (2), the former Yugoslav Republic of Macedonia was included in 
the list set out in Part C of Annex II to Regulation (EC) No 998/2003 of the European Parliament and of the 
Council (3). 

(2)  Following the entry into force of Regulation (EU) No 576/2013 repealing and replacing Regulation (EC) 
No 998/2003 with effect from 29 December 2014, the countries and territories listed in Part C of Annex II to 
Regulation (EC) No 998/2003 are listed from that date in Part 2 of Annex II to Commission Implementing Regu­
lation (EU) No 577/2013 (4). 

The former Yugoslav Republic of Macedonia should therefore be included in the list set out in Part 2 of Annex II 
to Implementing Regulation (EU) No 577/2013. 

(3)  For reasons of clarity and to take account of the provisions of Treaty of Accession of Croatia and of European 
Council Decision 2012/419/EU (5), it is appropriate to amend Parts 1 and 2 of Annex II to Implementing Regu­
lation (EU) No 577/2013 and to replace Annex II thereto in its entirety. 

(4)  Implementing Regulation (EU) No 577/2013 should therefore be amended accordingly. 

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Standing Committee on 
Plants, Animals, Food and Feed, 

HAS ADOPTED THIS REGULATION: 

Article 1 

Annex II to Implementing Regulation (EU) No 577/2013 is replaced by the text in the Annex to this Regulation. 

14.11.2014 L 329/23 Official Journal of the European Union EN     

(1) OJ L 178, 28.6.2013, p. 1. 
(2) Regulation (EU) No 1160/2014 of 30 October 2014 amending Annex II to Regulation (EC) No 998/2003 of the European Parliament 

and of the Council as regards the list of countries and territories (OJ L 311, 31.10.2014, p. 17). 
(3) Regulation (EC) No 998/2003 of the European Parliament and of the Council of 26 May 2003 on the animal health requirements applic­

able to the non-commercial movement of pet animals and amending Council Directive 92/65/EEC (OJ L 146, 13.6.2003, p. 1). 
(4) Commission Implementing Regulation (EU) No 577/2013 of 28 June 2013 on the model identification documents for the non-commer­

cial movement of dogs, cats and ferrets, the establishment of lists of territories and third countries and the format, layout and language 
requirements of the declarations attesting compliance with certain conditions provided for in Regulation (EU) No 576/2013 of the Euro­
pean Parliament and of the Council (OJ L 178, 28.6.2013, p. 109). 

(5) European Council Decision 2012/419/EU of 11 July 2012 amending the status of Mayotte with regard to the European Union (OJ L 204, 
31.7.2012, p. 131). 



Article 2 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union. 

It shall apply from 29 December 2014. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 13 November 2014. 

For the Commission 

The President 
Jean-Claude JUNCKER  
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ANNEX 

‘ANNEX II 

List of territories and third countries referred to in Article 13 of Regulation (EU) No 576/2013 

PART 1 

List of territories and third countries referred to in Article 13(1) of Regulation (EU) No 576/2013 

ISO code Territory or third country 

AD Andorra 

CH Switzerland 

FO Faroe Islands 

GI Gibraltar 

GL Greenland 

IS Iceland 

LI Liechtenstein 

MC Monaco 

NO Norway 

SM San Marino 

VA Vatican City State  

PART 2 

List of territories and third countries referred to in Article 13(2) of Regulation (EU) No 576/2013 

ISO code Territory or third country Included territories 

AC Ascension Island  

AE United Arab Emirates  

AG Antigua and Barbuda  

AR Argentina  

AU Australia  

AW Aruba  

BA Bosnia and Herzegovina  

BB Barbados  

BH Bahrain  

BM Bermuda  

BQ Bonaire, Sint Eustatius and Saba (the BES Islands)  

BY Belarus  
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ISO code Territory or third country Included territories 

CA Canada  

CL Chile  

CW Curaçao  

FJ Fiji  

FK Falkland Islands  

HK Hong Kong  

JM Jamaica  

JP Japan  

KN Saint Kitts and Nevis  

KY Cayman Islands  

LC Saint Lucia  

MS Montserrat  

MK The former Yugoslav Republic of Macedonia  

MU Mauritius  

MX Mexico  

MY Malaysia  

NC New Caledonia  

NZ New Zealand  

PF French Polynesia  

PM Saint Pierre and Miquelon  

RU Russia  

SG Singapore  

SH Saint Helena  

SX Sint Maarten  

TT Trinidad and Tobago  

TW Taiwan  

US United States of America AS — American Samoa 
GU — Guam 
MP — Northern Mariana Islands 
PR — Puerto Rico 
VI — US Virgin Islands’ 

VC Saint Vincent and the Grenadines  

VG British Virgin Islands  

VU Vanuatu  

WF Wallis and Futuna    
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COMMISSION IMPLEMENTING REGULATION (EU) No 1220/2014 

of 13 November 2014 

establishing the standard import values for determining the entry price of certain fruit and 
vegetables 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013 
establishing a common organisation of the markets in agricultural products and repealing Council Regulations (EEC) 
No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (1), 

Having regard to Commission Implementing Regulation (EU) No 543/2011 of 7 June 2011 laying down detailed rules 
for the application of Council Regulation (EC) No 1234/2007 in respect of the fruit and vegetables and processed fruit 
and vegetables sectors (2), and in particular Article 136(1) thereof, 

Whereas: 

(1) Implementing Regulation (EU) No 543/2011 lays down, pursuant to the outcome of the Uruguay Round multilat­
eral trade negotiations, the criteria whereby the Commission fixes the standard values for imports from third 
countries, in respect of the products and periods stipulated in Annex XVI, Part A thereto. 

(2)  The standard import value is calculated each working day, in accordance with Article 136(1) of Implementing 
Regulation (EU) No 543/2011, taking into account variable daily data. Therefore this Regulation should enter 
into force on the day of its publication in the Official Journal of the European Union, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The standard import values referred to in Article 136 of Implementing Regulation (EU) No 543/2011 are fixed in the 
Annex to this Regulation. 

Article 2 

This Regulation shall enter into force on the day of its publication in the Official Journal of the European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 13 November 2014. 

For the Commission, 

On behalf of the President, 
Jerzy PLEWA 

Director-General for Agriculture and Rural Development  
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ANNEX 

Standard import values for determining the entry price of certain fruit and vegetables 

(EUR/100 kg) 

CN code Third country code (1) Standard import value 

0702 00 00 AL  80,9 

MA  76,7 

MK  67,1 

ZZ  74,9 

0707 00 05 AL  67,1 

JO  194,1 

TR  127,6 

ZZ  129,6 

0709 93 10 AL  65,0 

MA  51,6 

TR  124,5 

ZZ  80,4 

0805 20 10 MA  121,8 

TR  74,4 

ZZ  98,1 

0805 20 30, 0805 20 50, 
0805 20 70, 0805 20 90 

MK  74,3 

TR  75,7 

ZZ  75,0 

0805 50 10 TR  88,9 

ZZ  88,9 

0806 10 10 BR  291,7 

LB  369,0 

PE  246,7 

TR  149,3 

US  305,8 

ZZ  272,5 

0808 10 80 BR  51,7 

CA  136,0 

CL  87,9 

NZ  144,9 

US  192,5 

ZA  131,6 

ZZ  124,1 

0808 30 90 CN  75,6 

ZZ  75,6 

(1)  Nomenclature of countries laid down by Commission Regulation (EU) No 1106/2012 of 27 November 2012 implementing 
Regulation (EC) No 471/2009 of the European Parliament and of the Council on Community statistics relating to external trade 
with non-member countries, as regards the update of the nomenclature of countries and territories (OJ L 328, 28.11.2012, p. 7). 
Code ‘ZZ’ stands for ‘of other origin’.  
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DECISIONS 

COUNCIL DECISION 

of 10 November 2014 

on the position to be taken on behalf of the European Union within the Joint Committee 
established under the Agreement between the European Community and its Member States, of the 
one part, and the Swiss Confederation, of the other, on the free movement of persons, as regards 

the amendment of Annex II to that Agreement on the coordination of social security schemes 

(2014/790/EU) 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 48, in conjunction with 
Article 218(9) thereof, 

Having regard to the proposal from the European Commission, 

Whereas: 

(1) The Agreement between the European Community and its Member States, of the one part, and the Swiss Confed­
eration, of the other, on the free movement of persons (1) (‘the Agreement’) was signed on 21 June 1999 and 
entered into force on 1 June 2002. 

(2)  Article 18 of the Agreement provides that the Joint Committee established under Article 14 of the Agreement 
(‘the Joint Committee’) may, by decision, adopt amendments to Annex II to the Agreement on the coordination 
of social security schemes. 

(3)  In order to maintain the consistent application of the legal acts of the Union and to avoid administrative and 
possible legal difficulties, Annex II to the Agreement needs to be amended to include new legal acts of the Union 
to which the Agreement does not currently refer. 

(4)  It is appropriate to establish the position to be taken on behalf of the Union within the Joint Committee as 
regards the amendment of Annex II to the Agreement. 

(5)  The position of the Union within the Joint Committee should therefore be based on the attached draft Decision, 

HAS ADOPTED THIS DECISION: 

Article 1 

The position to be adopted on behalf of the European Union within the Joint Committee established under Article 14 of 
the Agreement between the European Community and its Member States, of the one part, and the Swiss Confederation, 
of the other, on the free movement of persons (‘the Joint Committee’) shall be based on the draft Decision of the Joint 
Committee attached to this Decision. 
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Minor technical changes to the draft Decision may be agreed to by the representatives of the Union within the Joint 
Committee without the need for a further Council Decision. 

Article 2 

After its adoption, the Decision of the Joint Committee shall be published in the Official Journal of the European Union. 

Article 3 

This Decision shall enter into force on the date of its adoption. 

Done at Brussels, 10 November 2014. 

For the Council 

The President 
M. MARTINA  
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DRAFT 

DECISION No …/… OF THE JOINT COMMITTEE 

established under the Agreement between the European Community and its Member States, of the 
one part, and the Swiss Confederation, of the other, on the free movement of persons 

of … 

amending Annex II to that Agreement on the coordination of social security schemes 

THE JOINT COMMITTEE, 

Having regard to the Agreement between the European Community and its Member States, of the one part, and the 
Swiss Confederation, of the other, on the free movement of persons (1) (‘the Agreement’) and in particular Articles 14 
and 18 thereof, 

Whereas: 

(1)  The Agreement was signed on 21 June 1999 and entered into force on 1 June 2002. 

(2)  Annex II to the Agreement on the coordination of social security schemes was replaced by Decision No 1/2012 
of the Joint Committee of 31 March 2012 (2). 

(3)  Annex II to the Agreement should be updated to take account of the new legal acts of European Union legislation 
that has come into force since then, in particular amendments to Regulation (EC) No 883/2004 of the European 
Parliament and of the Council (3) and Regulation (EC) No 987/2009 of the European Parliament and of the 
Council (4) brought about by Commission Regulation (EU) No 1244/2010 (5), Regulation (EU) No 465/2012 of 
the European Parliament and of the Council (6) and Commission Regulation (EU) No 1224/2012 (7). 

(4)  Account should also be taken of the decisions and recommendations adopted by the Administrative Commission 
for the Coordination of Social Security Systems to implement Regulation (EC) No 883/2004 and Regulation (EC) 
No 987/2009 subsequent to the entry into force of Decision No 1/2012 of the Joint Committee. 

(5)  Annex II to the Agreement should be updated in line with changes to the relevant legal acts of the European 
Union, 

HAS DECIDED AS FOLLOWS: 

Article 1 

Annex II to the Agreement between the European Community and its Member States, of the one part, and the Swiss 
Confederation, of the other, on the free movement of persons (‘the Agreement’) is amended as set out in the Annex to 
this Decision. 

Article 2 

This Decision is established in the Bulgarian, Croatian, Czech, Danish, Dutch, English, Estonian, Finnish, French, 
German, Greek, Hungarian, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, 
Spanish and Swedish languages, the texts in each of these languages being equally authentic. 
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(1) OJ L 114, 30.4.2002, p. 6. 
(2) OJ L 103, 13.4.2012, p. 51. 
(3) Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of social security 

systems (OJ L 166, 30.4.2004, p. 1 as corrected in OJ L 200, 7.6.2004, p. 1). 
(4) Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16 September 2009 laying down the procedure for 

implementing Regulation (EC) No 883/2004 on the coordination of social security systems (OJ L 284, 30.10.2009, p. 1). 
(5) Commission Regulation (EU) No 1244/2010 of 9 December 2010 (OJ L 338, 22.12.2010, p. 35). 
(6) Regulation (EU) No 465/2012 of the European Parliament and of the Council of 22 May 2012 (OJ L 149, 8.6.2012, p. 4). 
(7) Commission Regulation (EU) No 1224/2012 of 18 December 2012 (OJ L 349, 19.12.2012, p. 45). 



Article 3 

This Decision shall enter into force on the first day of the second month following its adoption by the Joint Committee. 

Done at Brussels 

For the Joint Committee 

The Chairman 

The Secretaries  
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ANNEX 

Annex II to the Agreement between the European Community and its Member States, of the one part, and the Swiss 
Confederation, of the other, on the free movement of persons is amended as follows: 

(1)  In Section A: Legal acts referred to, Point 1, the words ‘as amended by Regulation (EC) No 988/2009 of the 
European Parliament and of the Council of 16 September 2009 amending Regulation (EC) No 883/2004 on the co­
ordination of social security systems and determining the content of its Annexes (1)’ shall be replaced by the 
following: 

‘as amended by: 

—  Regulation (EC) No 988/2009 of the European Parliament and of the Council of 16 September 2009 amending 
Regulation (EC) No 883/2004 on the coordination of social security systems, and determining the content of its 
Annexes (2); 

—  Commission Regulation (EU) No 1244/2010 of 9 December 2010 amending Regulation (EC) No 883/2004 of 
the European Parliament and of the Council on the coordination of social security systems and Regulation (EC) 
No 987/2009 of the European Parliament and of the Council laying down the procedure for implementing 
Regulation (EC) No 883/2004 (3); 

— Regulation (EU) No 465/2012 of the European Parliament and of the Council of 22 May 2012 amending Regu­
lation (EC) No 883/2004 on the coordination of social security systems and Regulation (EC) No 987/2009 
laying down the procedure for implementing Regulation (EC) No 883/2004 (4); 

—  Commission Regulation (EU) No 1224/2012 of 18 December 2012 amending Regulation (EC) No 883/2004 of 
the European Parliament and of the Council on the coordination of social security systems and Regulation (EC) 
No 987/2009 of the European Parliament and of the Council laying down the procedure for implementing 
Regulation (EC) No 883/2004 (5).’. 

(2)  In Section A: Legal acts referred to, Point 1, under the heading ‘For the purposes of this Agreement, Regulation 
(EC) No 883/2004 shall be adapted as follows:’, the entry in letter h, point 1 the words ‘Federal Supplementary Bene­
fits Act of 19 March 1965’ shall be replaced by the following: 

‘Federal Supplementary Benefits Act of 6 October 2006’. 

(3)  In Section A: Legal acts referred to, Point 2, the following is inserted after the words ‘Regulation (EC) 
No 987/2009 of the European Parliament and of the Council of 16 September 2009 laying down the procedure for 
implementing Regulation (EC) No 883/2004 on the coordination of social security systems (6)’: 

‘as amended by 

—  Commission Regulation (EU) No 1244/2010 of 9 December 2010 amending Regulation (EC) No 883/2004 of 
the European Parliament and of the Council on the coordination of social security systems and Regulation (EC) 
No 987/2009 of the European Parliament and of the Council laying down the procedure for implementing Regu­
lation (EC) No 883/2004 (7); 

— Regulation (EU) No 465/2012 of the European Parliament and of the Council of 22 May 2012 amending Regu­
lation (EC) No 883/2004 on the coordination of social security systems and Regulation (EC) No 987/2009 
laying down the procedure for implementing Regulation (EC) No 883/2004 (8); 

—  Commission Regulation (EU) No 1224/2012 of 18 December 2012 amending Regulation (EC) No 883/2004 of 
the European Parliament and of the Council on the coordination of social security systems and Regulation (EC) 
No 987/2009 of the European Parliament and of the Council laying down the procedure for implementing 
Regulation (EC) No 883/2004 (9).’. 
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(1) OJ L 284, 30.10.2009, p. 43. 
(2) OJ L 284, 30.10.2009, p. 43. 
(3) OJ L 338, 22.12.2010, p. 35. 
(4) OJ L 149, 8.6.2012, p. 4. 
(5) OJ L 349, 19.12.2012, p. 45. 
(6) OJ L 284, 30.10.2009, p. 1. 
(7) OJ L 338, 22.12.2010, p. 35. 
(8) OJ L 149, 8.6.2012, p. 4. 
(9) OJ L 349, 19.12.2012, p. 45. 



(4)  In Section A: Legal acts referred to, Point 2, under the heading ‘For the purposes of this Agreement, Regulation 
(EC) No 987/2009 shall be adapted as follows:’, the following words shall be deleted: 

‘Arrangement between Switzerland and Italy of 20 December 2005 fixing the special procedures for the reimburse­
ment of health care benefits’. 

(5)  In Section B: Legal acts of which the Contracting Parties shall take due account, the following is added after 
Point 21: 

‘(22)  Decision of the Administrative Commission for the Coordination of Social Security Systems No E2 of 3 March 
2010 concerning the establishment of a change management procedure applying to details of the bodies 
defined in Article 1 of Regulation (EC) No 883/2004 of the European Parliament and of the Council which are 
listed in the electronic directory which is an inherent part of EESSI (1), 

(23)  Decision of the Administrative Commission for the Coordination of Social Security Systems No E3 of 
19 October 2011 concerning the transitional period as defined in Article 95 of Regulation (EC) No 987/2009 
of the European Parliament and of the Council (2), 

(24)  Decision of the Administrative Commission for the Coordination of Social Security Systems No H6 of 
16 December 2010 concerning the application of certain principles regarding the aggregation of periods under 
Article 6 of Regulation (EC) No 883/2004 on the coordination of social security systems (3), 

(25)  Decision of the Administrative Commission for the Coordination of Social Security Systems No S8 of 15 June 
2011 concerning the granting of prostheses, major appliances and other substantial benefits in kind provided 
for in Article 33 of Regulation (EC) No 883/2004 on the coordination of social security systems (4), 

(26)  Decision of the Administrative Commission for the Coordination of Social Security Systems No U4 of 
13 December 2011 concerning the reimbursement procedures under Article 65(6) and (7) of Regulation (EC) 
No 883/2004 and Article 70 of Regulation (EC) No 987/2009 (5).’. 

(6)  In Section C: Legal acts of which the Contracting Parties shall take note, the following is added after Point 2: 

‘(3)  Recommendation of the Administrative Commission for the Coordination of Social Security Systems No S1 of 
15 March 2012 concerning financial aspects of cross-border living organ donations (6).’.  
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(1) OJ C 187, 10.7.2010, p. 5. [Electronic Exchange of Social Security Information] 
(2) OJ C 12, 14.1.2012, p. 6. 
(3) OJ C 45, 12.2.2011, p. 5. 
(4) OJ C 262, 6.9.2011, p. 6. 
(5) OJ C 57, 25.2.2012, p. 4. 
(6) OJ C 240, 10.8.2012, p. 3. 



COMMISSION DECISION 

of 25 June 2014 

on State aid SA.20350 — (C 17/08) (ex NN 1/06) implemented by the Czech Republic for several 
regional bus service operators in the Ústí Region 

(notified under document C(2014) 4081) 

(Only the Czech text is authentic) 

(Text with EEA relevance) 

(2014/791/EU) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 108(2) thereof, 

Having regard to the Agreement on the European Economic Area, and in particular Article 62(1)(a) thereof, 

Having called on interested parties to submit their comments pursuant to the provisions cited above (1), and having 
regard to their comments, 

Whereas: 

1. PROCEDURE 

(1)  By letter dated 14 February 2005, the Commission received a complaint from Dopravní podnik Ústeckého kraje 
a.s. (‘DPÚK’) against alleged State aid granted to regional bus transport operators in the Ústí Region of the 
Czech Republic. DPÚK is a joint stock company and an operator of regional bus transport services in the Ústí 
Region. 

(2)  The Commission requested information from the Czech authorities on 11 May 2005, 23 January 2006, 
5 October 2006 and 19 July 2007. 

(3)  The Czech authorities replied on 22 November 2005, 7 April 2006, 21 December 2006, 17 October 2007 and 
25 March 2008. 

(4)  DPÚK submitted additional information by letters of 21 February 2006 and 31 October 2006. 

(5)  The Commission held a meeting with DPÚK on 26 July 2007 and with the Czech authorities on 28 August 
2007. 

(6)  By letter dated 16 April 2008, the Commission informed the Czech Republic that it had decided to initiate the 
procedure laid down in Article 108(2) of the Treaty in respect of certain measures allegedly constituting State aid 
(‘the Opening Decision’). The Czech Republic submitted comments on the Opening Decision on 21 August 2008. 

(7)  The Commission invited interested parties to submit their comments on the alleged aid through publication of 
the Opening Decision in the Official Journal of the European Union (2). 
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(1) Commission Decision of 16 April 2008 (OJ C 187, 24.7.2008, p. 14). 
(2) See footnote 1. 



(8)  The Commission received comments from one interested party, DPÚK, on 22 August 2008. It forwarded those 
comments to the Czech Republic, which was given the opportunity to respond; its response was received by 
letter dated 4 December 2008. 

(9)  On 15 July 2010, the Commission requested the Czech Republic to provide comments on the Commission's 
intention to examine the compatibility of certain of the measures complained of under Regulation (EC) 
No 1370/2007 of the European Parliament and of the Council (3). The Czech Republic provided its comments on 
12 August 2010. 

2. DESCRIPTION OF THE MEASURES 

(10)  According to DPÚK, the authorities of the Ústí Region granted compensation to certain regional bus transport 
operators for the discharge of public service obligations between 2004 and 2007. In addition, a number of 
alleged aid measures were granted to those operators in various forms, namely through soft loans, grants, guaran­
tees, increase of equity capital, lease of vehicles, renting of bus stations and the operation of parking meters. 

(11)  In the Opening Decision, the Commission concluded that it could not assess the compatibility of a number of 
measures with the Treaty because those measures had been implemented before the Czech Republic acceded to 
the Union. For other measures, the Commission had already found in the Opening Decision that they did not 
constitute State aid. 

(12)  As a result, the Commission expressed doubts with respect to the following measures: 

(a)  compensations provided by the Ústí Region to certain regional bus transport operators for discharging public 
service obligations in the field of transport services in 2005 and 2006; 

(b)  compensations granted by the Ústí Region to certain regional bus transport operators for discharging public 
service obligations for the period of 9 September 2006 to 2 June 2007; 

(c)  compensations granted by the Ústí Region to certain regional bus transport operators for discharging public 
service obligations for the period of 9 September 2006 to 31 December 2006; 

(d)  guarantees provided by the Municipality of Ústí nad Labem to Dopravní podnik města Ústí nad Labem a.s. 
(‘DP Ústí’) dated 23 July 2004 and 11 April 2005 securing loans worth CZK 35 million and CZK 5 million 
respectively; 

(e)  an increase of equity capital of DP Ústí by CZK 160 million provided by the Municipality of Ústí nad Labem 
in 2006. 

2.1. RELEVANT LEGAL FRAMEWORK DURING THE PERIOD 2004-2007 

(13)  In the Czech Republic, public bus transport services can be provided only by operators possessing a license. 
There are two regimes for the operation of public bus transport services in the Czech Republic. The first regime 
concerns transport services provided on a commercial basis based on licences issued to operators who are 
holders of a general authorisation (‘koncese’) for public bus transport activities. The second regime concerns 
transport services with a public service obligation based on licences for individual lines issued to operators who 
are holders of a general authorisation (‘koncese’) for public bus transport activities and on (i) a contract for public 
service obligation, or (ii) a decision of the relevant authority on the imposition of a public service obligation (4). 
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(3) Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on public passenger transport 
services by rail and by road (OJ L 315, 3.12.2007, p. 1). 

(4) According to the Czech authorities the majority of the public passenger bus transport market is served on the basis of contracts for 
public service obligations. 



(14)  In the Czech Republic, public bus transport services can be provided only by operators possessing a license. 
According to the Czech authorities, the licence constitutes a permission granted by the authorities to operate a 
regular public transport service. The aim of such a licence is to guarantee that bus transport will only be carried 
out by operators who meet certain quality requirements. According to section 18 of Act No 111/1994, on road 
transport (the ‘Road Transport Act’ (5)), those requirements comprise, in particular, the obligation to provide 
services in accordance with the approved timetable, to ensure a certain level of safety for passengers, and to 
publish timetables and mark buses with the names of the lines. Regional bus transport services were fully liberal­
ised in the Ústi Region during the period under investigation since any operator from another Member State 
which fulfilled the conditions for obtaining a license could provide regional bus transport services in the Czech 
Republic during the period under investigation. The system in its current form has existed since 2004. 

(15)  Section 19 of the Road Transport Act provides that a public service obligation is to be understood as meaning an 
obligation performed by an operator in the public interest which that operator would not otherwise accept or 
only partially accept due to its economic disadvantages. Public service obligations are entrusted to the operator 
by way of a written agreement with the relevant public authorities (6). The public service obligation is defined by 
a way of direct reference to Article 14 of Council Regulation (EEC) No 1191/69 (7), which provides in paragraph 1 
thereof that ‘a public service contract may cover notably: — transport services satisfying fixed standards of con­
tinuity, regularity, capacity and quality; — additional transport services; — transport services at specified rates 
and subject to specified conditions, in particular for certain categories of passenger or on certain routes; — 
adjustment of services to actual requirements’. 

(16)  Under the Road Transport Act, the relevant public authority is obliged to compensate the provable loss which the 
operator suffers as a result of fulfilling the public service obligation (8). Pursuant to section 19b of that law, the 
provable loss in public line passenger transport is defined as ‘the difference between the sum of economically 
substantiated costs and a reasonable profit (9), and the earned receipts and revenue generated by the operator 
while performing the public service obligation’. 

(17)  Section 19b(3) of the Road Transport Act provides that the operator shall submit an objective estimate of the 
provable loss for the entire period for which the public service obligation contract is concluded as a mandatory 
requirement for the conclusion of the public service contract. The region shall reimburse the provable loss to an 
amount not exceeding the objective estimate, augmented only by unforeseeable costs. This objective estimate of 
the provable loss is an estimate of expected losses drawn up by an independent expert before the service is 
performed. In accordance with section 19b(3) of the Road Transport Act, even if the operator claims a higher 
compensation for losses after the performance of the contract, the public authorities will stick to the pre-estab­
lished ceiling established by that estimate. If, by contrast, the actual losses are lower than the objective estimate of 
the provable loss, only the actual losses are compensated. Unforeseeable costs incurred during the performance of 
the contract, which could not have been predicted at the time that the contract was concluded, may also be 
compensated. 
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(5) Some provisions of the Road Transport Act, in particular with respect to the public service obligation, were repealed as of July 2010 by 
Act No 194/2010, on public services in passenger transport, and replaced by specific provisions of the latter act. However, the legal 
framework described in this section reflects the situation in the period relevant for the assessment of the alleged State aid measures, 
i.e. years 2004-2007. 

(6) Before the accession of the Czech Republic to the Union, the compensation for losses from public transport obligations was ensured 
through contracts between the municipality and the main provider of public transport. Those contracts, though not formally contracts 
of public service obligations as regards their form, fulfilled the substantial character of such contracts. The basis for the calculation of 
compensation was an expert opinion of forecasted losses from the operation of the public transport line as determined by the public 
service obligation. If the actual loss was significantly different from the loss forecasted by the expert opinion, the final settlement was 
carried out at the end of the calendar year. The same principle applied to possible overcompensations. 

(7) Regulation (EEC) No 1191/69 of the Council of 26 June 1969 on action by Member States concerning the obligations inherent in the 
concept of a public service in transport by rail, road and inland waterway (OJ L 156, 28.6.1969, p. 1). 

(8) Under Czech law, the compensation for public service contracts is equivalent to the notion of provable loss. For a similar case, see also 
Commission Decision C 3/08 (ex NN 102/05) of 26 November 2008 — Czech Republic — Public service compensations for Southern 
Moravia Bus Companies (OJ L 97, 16.4.2009, p. 14), or Commission Decision C(2008) 1627 final N 495/07 of 30 April 2008 — Czech 
Republic — Program pořízení a obnovy železničních kolejových vozidel (OJ C 152, 18.6.2008, p. 21). 

(9) The reasonable profit is to be understood as meaning “the sum which — after taxation […] — does not exceed 1/8th of the price of the 
buses normally used for the public line passenger transport providing the traffic services in the framework of the fulfilment of the public 
service obligation, reduced by the sum of the total real depreciation of those buses, and the sum spent for investments related to the 
operation of the public line passenger transport, provided that the relevant authority expressed its approval for the investment for the 
purpose of its incorporation into the calculation of the provable loss”. 



(18)  The determination of the provable loss, the method for calculating the objective estimate of the provable loss, the 
rules for the allocation of funds from the relevant budgets, the documents through which the calculation of the 
provable loss must be supported, and the manner in which government supervision is to be exercised over 
funding of the transport services are determined by an implementing regulation (10). 

(19)  As from 1 January 2003, the regional authorities, including those of the Ústí Region, became responsible for 
concluding contracts with transport operators for the provision of regional public transport services in the 
Czech Republic. The provision of general bus transport services in the Czech Republic is ensured in two possible 
ways. First, basic transport services, which according to sections 19a and 19b of the Road Transport Act are to 
be understood as services ensuring regional transport, are managed by the relevant regional authorities. The 
provable loss is covered by the regions from their budgets. Second, other transport services, which according to 
section 19c of the Road Transport Act are to be understood as ensuring the transport needs of municipalities 
beyond the basic transport service of the region, are managed by the municipalities. With respect to those other 
transport services, the municipality concludes a public service contract with the operator and covers from its 
own budget the provable loss generated by discharging the public service obligation. Compensation for basic and 
other transport services cannot overlap: if the loss of a particular line is covered by a regional authority, the same 
loss cannot be compensated by the municipality, and vice versa, so that no double compensation is possible. 

2.2. COMPENSATIONS FOR DISCHARGING PUBLIC SERVICE OBLIGATIONS IN 2005 AND 2006 

(20)  According to the Czech authorities, the Ústí Region attempted to replace the existing multi-annual contracts for 
the provision of regional bus transport services with new, possibly cheaper contracts in the autumn of 2004. To 
do so, the Ústí Region announced the opening of an information gathering exercise to obtain sufficient knowl­
edge on expected market prices for providing those services. The results of that exercise did not ultimately lead to 
the conclusion of new contracts. 

(21)  Instead, the authorities of the Ústí Region decided to extend the existing contracts until 30 April 2005 by 
concluding addenda with the following operators: ČSAD BUS Ústí nad Labem a.s. (‘ČSAD’) (11), Dopravní podnik 
města Ústí nad Labem a.s. (‘DP Ústí’), Dopravní podnik Teplice, s.r.o. (‘DP Teplice’), Dopravní podnik měst 
Chomutova a Jirkova a.s. (‘DP Chomutov’), Dopravní podnik města Děčín, a.s. (‘DP Děčín’), Dopravní podnik měst 
Mostu a Litvínova a.s. (‘DP Most’), Autobusová doprava, s.r.o., Podbořany (‘Podbořany’), Miroslav Ohem — SADO 
(‘Miroslav Ohem’), Petr Frommel — FOBUS (‘Petr Frommel’), and Petr Stejskal — SPORTBUS (‘Petr Stejskal’). 

(22)  In the spring of 2005, further addenda were concluded which extended the validity of the contracts to 
31 December 2005. Those addenda were concluded with the same operators as those listed in the recital above, 
with the exception of Petr Frommel, who was no longer interested in providing transport services in the region. 
Instead, a new contract was concluded with Vilém Graupner, stroj. a stav. údržba (‘Vilém Graupner’). 

(23)  Table 1 provides the parameters included in the addenda which served as the basis for the objective estimate of 
the provable loss for each of those operators for 2005. 

Table 1 (1) 

Overview of contracts in 2005 

(Corrected figures provided by the Czech Republic following the Opening Decision) 

2005 Number of km 

Expected 
price of 

transport 
services (2) in 

CZK/km 

Expected overall 
price of transport 

services in CZK 

Foreseen 
revenue (3) in 

CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

ČSAD 11 279 177,68 30,59 345 071 757,00 14,47 163 224 589,00 16,12 181 847 168,00 

DP Ústí 150 696,60 37,16 5 599 878,00 20,01 3 015 435,00 17,15 2 584 443,00 
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(10) Decree of the Ministry of Transport and Communications No 50/1998, on provable loss in the public line passenger transport, was 
replaced by Regulation No 493/2004 as of 21 September 2004. Regulation No 493/2004 remained in force until 1 July 2010, that is 
during the period when the compensations under investigation were granted. 

(11) The incumbent and formerly State-owned regional bus transport provider for the Ústí Region and the Liberec Region in 2004. DPÚK is 
one of the legal successors to ČSAD following its dissolution into two regional bus companies: one for the Ústí Region (DPÚK) and one 
for the Liberec Region. 



2005 Number of km 

Expected 
price of 

transport 
services (2) in 

CZK/km 

Expected overall 
price of transport 

services in CZK 

Foreseen 
revenue (3) in 

CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

DP Teplice 409 412,40 33,35 13 653 903,00 17,56 7 191 006,00 15,79 6 462 897,00 

DP Chomutov 1 155 060,00 30,40 35 113 824,00 11,55 13 340 905,00 18,85 21 772 919,00 

DP Děčín 636 830,00 29,24 18 619 839,30 13,71 8 729 066,00 15,53 9 890 772,00 

DP Most 229 878,90 34,51 7 933 109,00 14,25 3 275 769,00 20,26 4 657 340,00 

Podbořany 395 081,00 27,06 10 689 652,00 13,65 5 392 773,00 13,41 5 296 879,00 

Miroslav Ohem 68 936,00 29,00 1 999 144,00 11,54 795 642,00 17,46 1 203 502,00 

Petr Frommel 14 868,00 24,00 356 832,00 7,27 108 125,00 16,73 248 707,00 

Petr Stejskal 11 144,00 21,70 241 825,00 6,92 77 105,00 14,78 164 720,00 

Vilém Graupner 20 492,00 21,50 440 578,00 4,63 94 878,00 16,87 345 700,00 

(1)  Even with the figures as corrected by the Czech authorities, the amounts indicated in the table do not entirely correspond to the given formula in 
some cases (provable loss in CZK/km multiplied by the number of kilometres does not entirely match the overall provable loss in CZK). However, 
the differences are only marginal and in all cases the amounts presented in Table 2 (compensation actually given) are lower than the results of the 
logical formulas. 

(2) Expected price of transport services is the sum of the economically admissible costs which should be incurred by an operator in performing trans­
port public service obligations and a reasonable profit relating to such expenditure. 

(3)  Foreseen revenue is receipts and revenues which should be achieved by the operator in performing the transport public service obligation including 
ticketing revenue.   

(24)  The expected overall price of transport services is reduced by the company's expected revenues based mainly on 
ticketing and other revenues. The resulting provable loss, which includes a reasonable profit, constitutes the 
objective estimate of the provable loss, a mandatory and binding ceiling for the public service compensation the 
Ústí Region may pay to the operator, as explained in recital 17. 

(25)  According to the Czech authorities, the actual compensation paid out for 2005 was as follows: 

Table 2 

Actual loss compensations in 2005 

OPERATOR CZK 

ČSAD 181 106 734,73 

DP Ústí 2 584 442,98 

DP Teplice 5 972 688,46 

DP Chomutov 21 024 546,00 

DP Děčín 8 792 202,00 
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OPERATOR CZK 

DP Most 4 491 342,03 

Podbořany 5 189 441,00 

Miroslav Ohem 1 203 502,00 

Petr Frommel 248 707,00 

Petr Stejskal 95 823,00 

Vilém Graupner 338 807,50   

(26)  According to the information provided by the Czech authorities, DP Ústí received additional public service 
compensations for 2005 amounting to CZK 7 335 000 and CZK 4 591 200. However, as clarified by the 
Czech authorities in response to the Opening Decision, those compensations were provided by the Municipality 
of Ústí nad Labem and related exclusively to municipal public transport within that municipality. Therefore, those 
compensations are unrelated to and clearly separate from the public service compensations provided by the Ústí 
Region for regional bus transport services and thus do not relate to the measures examined under this Decision. 

(27)  According to the information provided by the Czech authorities, DP Teplice also received additional public 
service compensations for 2005 amounting to CZK 34 500 000. Moreover, two lease agreements between the 
Municipality of Teplice and DP Teplice were concluded in 2003 and addenda thereto signed on 5 May 2006 and 
18 October 2006 to lease new trolley-buses for the discharge of public service obligations. However, as clarified 
by the Czech authorities in response to the Opening Decision, that public service compensation and those 
trolley-bus leases related exclusively to municipal public transport within the Municipality of Teplice. Those 
measures are unrelated to and clearly separate from the public service compensations provided by the Ústí 
Region for regional bus transport services and thus do not relate to the measures examined under this Decision. 

(28)  In 2006, the Ústí Region authorities concluded further addenda with all operators who provided transport 
services between May and December 2005, with the exception of DPÚK. During the negotiations leading up to 
those addenda, DPÚK demanded an increase in remuneration, which was rejected by the authorities of the Ústí 
Region. Consequently, on 31 January 2006, the Ústí Region terminated its contract with DPÚK. The notice 
period of three months laid down by that contract ended on 1 May 2006. In that period, DPÚK provided trans­
port services for which it received compensation. 

(29)  The Czech authorities provided the Commission with the parameters included in the addenda taken into account 
for estimating the provable losses with regard to the following operators in 2006: 

Table 3 (1) 

Overview of contracts in 2006 

(Corrected figures provided by the Czech Republic following the Opening Decision) 

2006 Number of km 

Expected 
price of 

transport 
services in 
CZK/km 

Expected overall 
price of transport 

services in CZK 

Foreseen 
revenue in 
CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

DP Ústí 151 905,00 40,49 6 150 388,18 20,39 3 097 230,55 17,49 2 657 274,00 

DP Teplice 407 085,00 34,54 14 060 716,00 18,43 7 502 577,00 16,11 6 558 140,00 
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2006 Number of km 

Expected 
price of 

transport 
services in 
CZK/km 

Expected overall 
price of transport 

services in CZK 

Foreseen 
revenue in 
CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

DP Chomutov 1 114 320,00 31,34 34 922 789,00 12,09 13 467 600,00 19,25 21 455 189,00 

DP Děčín 648 974,00 32,90 21 351 245,00 14,77 9 582 505,00 16,40 10 640 675,00 

DP Most 233 195,00 37,89 8 835 760,00 15,60 3 637 843,00 20,67 4 819 011,00 

Podbořany 410 802,00 28,03 11 515 089,00 15,44 6 343 433,00 12,59 5 171 656,00 

Miroslav Ohem 68 322,00 29,00 1 981 338,00 11,50 785 703,00 17,50 1 195 635,00 

Petr Stejskal 11 032,00 30,30 334 270,00 12,69 139 996,00 17,34 191 295,00 

Vilém Graupner 35 556,00 21,50 764 454,00 4,63 164 624,00 16,87 599 830,00 

(1)  In some cases, the amounts indicated in the table do not entirely correspond to the mathematical formulas (expected overall price of transport 
services being calculated as number of km multiplied by expected overall price of transport services; foreseen overall revenue being calculated 
as number of km multiplied by foreseen revenue in CZK/km; provable loss CZK/km being calculated as expected price of transport services in 
CZK/km minus foreseen revenue in CZK/km, etc.) According to the Czech authorities, the provable loss was negotiated with certain transport pro­
viders to be lower than the difference between the expected price of transport services and foreseen revenue.   

(30)  The actual remuneration paid to those operators for providing services in 2006 amounted to: 

Table 4 

Actual loss compensations in 2006 

OPERATOR CZK 

DP Ústí 2 657 274,00 

DP Teplice 6 558 140,00 

DP Chomutov 21 455 189,00 

DP Děčín 10 640 675,00 

DP Most 4 819 011,00 

Podbořany 5 035 557,00 

Miroslav Ohem 1 195 635,00 

Petr Stejskal 191 294,80 

Vilém Graupner 599 830,00   

(31)  According to the information provided by the Czech authorities, DP Teplice received additional public service 
compensations for 2006 from the Municipality of Teplice amounting to CZK 35 514 000. However, as clarified 
by the Czech authorities in response to the Opening Decision, that compensation related exclusively to the muni­
cipal public transport within that municipality. Therefore, that compensation is unrelated to and clearly separate 
from the public service compensations provided by the Ústí Region for regional bus transport services and thus 
does not relate to the measures examined under this Decision. 
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(32)  As explained in recital 28, DPÚK received compensation for the public service it discharged between January and 
April 2006. According to the Czech authorities, that compensation amounted to CZK 92 172 509,24. That sum 
was calculated on the basis of the following parameters stipulated in the addendum: 

Table 5 

Compensations paid to DPÚK for Jan-Apr. 2006 

January-April 2006 Number of km 
Expected 
price in 
CZK/km 

Expected overall 
price in CZK 

Foreseen 
revenue in 
CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

DPÚK 3 828 910,45 39,63 151 744 748,24 15,56 59 572 239,00 24,07 92 172 509,24   

(33) As a consequence of DPÚK's withdrawal from the contract, the Ústí Region authorities launched a tender proce­
dure which aimed at selecting operators willing to provide regional bus transport services on lines previously 
operated by DPÚK. As a result of that procedure, ČSAD Česká Lípa was selected to operate those lines. In the 
meantime, DPÚK still provided transport services, but no compensation was paid for that period, so that DPÚK 
stopped its services in the Ústí region on 1 August 2006. Since ČSAD Česká Lípa was unable to immediately 
start operating the lines on that date, the authorities unilaterally imposed an obligation on DPÚK to provide 
further transport services from 8 August 2006 to 8 September 2006 on the basis of Regulation (EEC) 
No 1191/69. An advance payment was made to DPÚK to cover losses for the performance of the obligation 
resulting from that imposition. 

2.3. COMPENSATIONS FOR DISCHARGING PUBLIC SERVICE OBLIGATIONS IN THE PERIOD FROM 9 SEPTEMBER 2006 
TO 2 JUNE 2007 

(34)  On 8 September 2006, DPÚK definitively terminated transport services in the Ústí Region. On 9 September 
2006, ČSAD Česká Lípa was supposed to commence operations on the lines previously operated by DPÚK, but 
again failed to do so, so that the authorities of the Ústí Region decided to conclude contracts for the provision of 
those services with those operators whose offers were not selected following the procedure launched to find a 
replacement for DPÚK's services. The selection of those operators was made on the basis of the most advanta­
geous offer following that submitted by ČSAD Česká Lípa, in other words, the second best offer. This was 
possible in nine out of a total of 15 areas where ČSAD Česká Lípa had initially been selected by the Ústí Region 
to replace DPÚK. 

(35)  Table 6 lists the operators with which the Ústí Region concluded public service contracts to provide regional bus 
transport services on the lines previously operated by DPÚK and the parameters taken into account for deter­
mining the amount of remuneration on the basis of the objective estimate of the provable loss resulting from the 
provision of those services between 9 September 2006 and 2 June 2007. 

Table 6 

Overview of contracts in 9.2006-6.2007 (1) 

(Corrected figures provided by the Czech Republic following the Opening Decision) 

9 September 
2006 - 2 June 

2007 
Number of km 

Expected 
price of 

transport 
services in 
CZK/km 

Expected overall 
price of transport 

services in CZK 

Foreseen 
revenue in 
CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

ZDAR, a.s. 391 462,00 31,50 12 331 053,00 16,10 6 300 903,59 15,40 6 030 149,41 

DP Most 453 962,00 29,80 13 528 067,60 9,40 4 269 395,10 20,40 9 258 672,50 
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9 September 
2006 - 2 June 

2007 
Number of km 

Expected 
price of 

transport 
services in 
CZK/km 

Expected overall 
price of transport 

services in CZK 

Foreseen 
revenue in 
CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

DP Most 646 065,00 29,80 19 252 737,00 11,13 7 192 416,86 18,67 12 060 320,14 

Autobusy Kavka, 
a.s. 

569 514,00 27,85 15 860 964,90 13,62 7 755 780,81 14,23 8 105 184,09 

Autobusy Karlovy 
Vary, a.s. 

334 582,00 32,30 10 806 998,60 14,68 4 911 462,09 17,62 5 895 536,51 

Autobusy Karlovy 
Vary, a.s. 

199 218,50 32,70 6 514 444,95 12,44 2 479 272,62 20,26 4 035 172,33 

Autobusy Karlovy 
Vary, a.s. 

740 074,00 31,50 23 312 331,00 13,94 10 319 904,50 17,56 12 992 426,50 

ČSAD Slaný a.s. 374 460,00 27,90 10 447 434,00 12,36 4 628 845,79 15,54 5 818 588,21 

ČSAD Slaný a.s. 798 764,50 28,40 22 684 911,80 13,77 11 002 327,62 14,63 11 682 584,18 

ZDAR, a.s. 536 733,00 31,50 16 907 089,50 13,70 7 352 493,40 17,80 9 554 596,10 

(1)  The reason why certain names appear more than once is that there are multiple contracts involving the same service provider. In some cases, the 
amounts indicated in the table do not entirely correspond to the given formula (provable loss in CZK/km multiplied by the number of kilometres 
does not entirely match the overall provable loss in CZK). However, the differences are only marginal and in all cases the amounts presented in the 
Table 7 below (compensation actually given) are lower than the results of the mathematical formulas.   

(36)  Table 7 demonstrates that the actual payments made to those operators did not exceed the amounts established 
as the objective estimate of the provable loss. 

Table 7 

Actual loss compensations paid under the contracts for the period 9.9.2006-2.6.2007 

OPERATOR CZK 

ZDAR, a.s. 3 485 619,00 

DP Most 4 300 909,19 

DP Most 5 802 759,25 

Autobusy Kavka, a.s. 4 893 192,50 

Autobusy Karlovy Vary, a.s. 2 857 950,00 

Autobusy Karlovy Vary, a.s. 2 042 809,00 

Autobusy Karlovy Vary, a.s. 6 653 077,00 

ČSAD Slaný a.s. 2 443 620,50 

ČSAD Slaný a.s. 5 059 228,25 

ZDAR, a.s. 2 613 935,34   
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2.4. COMPENSATIONS FOR DISCHARGING PUBLIC SERVICE OBLIGATIONS IN THE PERIOD FROM 9 SEPTEMBER 2006 
TO 31 DECEMBER 2006 

(37)  In six of the 15 areas that ČSAD Česká Lípa had initially agreed to take over from DPÚK, there was no second- 
placed bidder with which the Ústí Region could conclude a public service contract. For those areas, the 
Ústí Region opened a second concession round, but only one bidder participated. Consequently, operators were 
selected to operate those lines pursuant to negotiated proceedings and contracts were concluded with those oper­
ators only and exclusively for the period following the termination of service by DPÚK and the subsequent failure 
of ČSAD Česká Lípa to ensure a smooth continuation of its services (12), i.e. until the end of 2006, in order to 
ensure a sufficient level of transport services for the inhabitants of the region (13). 

(38)  Table 8 lists the additional operators with which the Ústí Region concluded contracts and the parameters taken 
into account to estimate the level of the provable loss: 

Table 8 

Overview of contracts in 9.9.2006-31.12.2006 (1) 

(Corrected figures provided by the Czech Republic following the Opening Decision) 

9 September- 
31 December 2006 Number of km 

Expected 
price of 

transport 
services in 
CZK/km 

Expected overall 
price of transport 

services in CZK 

Foreseen 
revenue in 
CZK/km 

Foreseen overall 
revenue in CZK 

Provable 
loss 

CZK/km 

Overall provable 
loss in CZK 

ČSAD Semily, a.s. 359 299,00 32,00 11 497 568,00 12,58 4 518 992,15 19,42 6 978 575,85 

DP Děčín 20 572,00 32,90 676 818,80 8,87 182 496,40 24,03 494 322,40 

ČSAD Střední 
Čechy, spol. sr.o. 

82 189,00 32,00 2 630 048,00 7,18 590 203,09 24,82 2 039 844,91 

DP Teplice 70 240,60 34,54 2 426 110,32 16,11 1 131 576,06 18,43 1 294 534,26 

DP Ústí 22 654,00 38,17 864 703,18 16,72 378 774,88 21,45 485 928,30 

DP Chomutov 35 443,00 31,34 1 110 783,62 6,10 216 070,92 25,24 894 712,70 

Dopravní podnik 
Mladá Boleslav,  
s.r.o. 

86 360,00 33,00 2 849 880,00 7,20 622 061,90 25,80 2 227 818,10 

(1)  In some cases, the amounts indicated in the table do not entirely correspond to the given formula (provable loss in CZK/km multiplied by the 
number of kilometres does not entirely match the overall provable loss in CZK). However, the differences are only marginal and in all cases the 
amounts presented in the Table 9 below (compensation actually given) are lower than the results of the mathematical formulas.   

(39) Table 9 demonstrates that the actual remuneration received by those operators was lower than the objective esti­
mate of the provable loss. 
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(12) Following the termination of service by DPÚK on 8 September 2006 and as a result of the fact that the operator chosen as a replacement 
in the tender failed to ensure the service. 

(13) Subsequent contracts for these lines, which do not form the subject matter of this Decision, were concluded following an open, trans­
parent and unconditional awarding procedure with the sole criterion being the price of the offered service. Those contracts were 
concluded for a period of eight years. 



Table 9 

Actual loss compensations paid under the contracts for the period 9.9.2006-31.12.2006 

OPERATOR CZK 

ČSAD Semily, a.s. 5 253 038,00 

DP Děčín 484 084,00 

ČSAD Střední Čechy, spol. sr.o. 1 726 387,00 

DP Teplice 921 868,68 

DP Ústí 437 498,00 

DP Chomutov 823 855,10 

Dopravní podnik Mladá Boleslav, s.r.o. 2 227 818,00   

2.5. GUARANTEES AND INCREASE OF EQUITY CAPITAL FOR DP ÚSTÍ 

(40)  On 23 July 2004 and 11 April 2005, the Municipality of Ústí nad Labem provided two guarantees in favour of 
DP Ústí securing bank loans of CZK 35 000 000 and CZK 5 000 000 respectively. Those loans were granted by 
Komerční banka, a.s. (14). The Czech authorities have informed the Commission that those guarantees, covering 
100 % of the loans, were granted in relation to loans earmarked exclusively for the construction of a trolley-bus 
line to replace the less expensive but more polluting bus services in the Municipality of Ústí nad Labem. 

(41)  In 2006, the Municipality of Ústí nad Labem increased the equity capital of DP Ústí by CZK 160 000 000. The 
capital increase was provided exclusively to finance DP Ústí's construction of a trolley-bus route (Ústí nad Labem 
— Střekov) in accordance with the long-term strategic objective of the Municipality of Ústí nad Labem for the 
electrification of transport. The resources from that capital increase were kept on a separate account. 

3. THE OPENING DECISION 

(42)  In the Opening Decision, the Commission assessed the following measures raised by the complainant: 

(a)  public service compensations granted to certain transport undertakings for the provision of regional bus 
services for 2005-2006; 

(b)  public service compensations granted to certain transport undertakings for the provision of regional bus 
services from 9 September 2006 to 2 June 2007; 

(c)  public service compensations granted to certain transport undertakings for the provision of regional bus 
services from 9 September 2006 to 31 December 2006; 

(d)  two guarantees securing loans worth CZK 35 million and CZK 5 million in favour of DP Ústí; 

(e)  a capital increase of CZK 160 million in favour of DP Ústí; 

(f)  a loan of CZK 3,5 million in favour of DP Chomutov; 

(g)  entrusting DP Děčín with operating parking meters; 
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(14) Bank belonging to the Société Générale Group. 



(h)  a lease of vehicles to DP Teplice (additional vehicles as of 2006); 

(i)  public service compensations granted to certain transport undertakings for the provision of regional for bus 
services for 2004; 

(j)  a guarantee for DP Ústí worth CZK 30 million; 

(k)  a guarantee for DP Chomutov worth CZK 5,2 million; 

(l)  a subsidy to DP Most of CZK 245 000; 

(m)  the lease of bus station to DP Děčín; 

(n)  a subsidy to DP Teplice of CZK 13,7 million; 

(o)  the lease of vehicles to DP Teplice as of 2003; 

(p)  a subsidy to DP Most of CZK 455 000. 

(43)  With respect to the measures listed in recital 42 under (i) to (o), the Commission found in the Opening Decision 
that those measures were based on contracts concluded before 1 May 2004, i.e. before the accession of the 
Czech Republic to the Union. Therefore, the Commission concluded that it had no competence to assess those 
measures. In addition, the Commission found that the measure referred to in recital 42 under (p) was granted 
within the scope of an existing aid scheme. 

(44)  As regards the measure referred to in recital 42 under (f), the Commission concluded that the loan of 
CZK 3,5 million in favour of DP Chomutov does not entail State aid. 

(45)  Similarly, as regards the measure referred to in recital 42 under (g), the Commission concluded that any potential 
advantage involved in the operation of parking meters by DP Děčín cannot distort competition and affect trade 
between Member States as that measure meets the conditions for de minimis aid in line with Commission Regu­
lation (EC) No 69/2001 (15). 

(46)  As regards the measure referred to in recital 42 under (h), the Commission concluded that it did not have the 
competence to assess the lease of trolley-buses to DP Teplice by the Municipality of Teplice on the basis of the 
original agreement of 10 December 2003. However, since that lease agreement has been twice amended — on 
5 May 2006 and 18 October 2006 — to cover the lease of additional trolley-buses, the Commission could assess 
the lease resulting from those amendments. In the Opening Decision, the Commission explained that since those 
vehicles were only used for fulfilling public service obligations, all the costs resulting from the lease contract 
should be considered as being part of the public service compensation. However, as indicated in recital 27, those 
trolley-bus leases related exclusively to the municipal public transport within the Municipality of Teplice, so that 
those measures are unrelated to and clearly separate from the public service compensations for regional bus trans­
port provided by the Ústí Region and thus do not relate to the measures analysed under this Decision. 

(47)  As regards the public service compensations granted to certain transport operators for different periods listed in 
recital 42 under (a), (b) and (c), the Commission examined in the Opening Decision whether those measures 
entailed State aid under the conditions laid down by the Court of Justice in the Altmark judgment (16). Since the 
Commission expressed doubts whether the second, third and fourth Altmark conditions were fulfilled, it 
concluded that it could not be excluded that the compensations constitute State aid within the meaning of the 
Treaty. 

(48)  As regards the measures listed in recital 42 under (d) and (e), the Commission analysed whether the guarantees 
and the increase of equity capital for DP Ústí constituted State aid and, in particular, whether they could be 
considered to be in line with the market economy investor principle (‘MEIP’). In the Opening Decision, the 
Commission concluded that it could not be excluded that those measures do not comply with the MEIP and 
therefore that they may constitute State aid within the meaning of the Treaty. 

(49)  The Commission then examined whether the measures listed in recital 42 under (a) to (e) could be considered 
compatible with the internal market. 
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(15) Commission Regulation (EC) No 69/2001 of 12 January 2001 on the application of Articles 87 and 88 of the EC Treaty to de minimis 
aid (OJ L 10, 13.1.2001, p. 30). 

(16) Case C-280/00 Altmark Trans GmbH and Regierungspräsidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH [2003] ECR I-7747. For 
the four Altmark conditions, see recital 98. 



(50)  With respect to the public service compensations referred to in recital 42 under (a), (b) and (c), the Commission 
stated that it could not conclude at the stage of the Opening Decision that the amount of compensation did not 
exceed what was necessary to cover the costs incurred in discharging the public service obligations, taking into 
account the relevant receipts and a reasonable profit for discharging those obligations. 

(51)  In particular, the Commission expressed doubts regarding the notion of unforeseeable costs and the methodology 
used for its calculation, especially since it led to payments exceeding the expected limit of remuneration for 
DP Teplice and DP Ústí in 2005 and 2006. Furthermore, the Commission expressed doubts concerning the meth­
odology applied to verify whether the level of prices expected by the operators corresponded to the specificities 
of the services provided. In that regard, the Commission also expressed doubts whether the prices included a 
profit which could be considered reasonable. 

(52) In light of the above, the Commission concluded that there were doubts whether the public service compensa­
tions were compatible with the Treaty. The Commission requested additional information, in particular as regards 
the methodology used to calculate the compensations (as regards establishing the level of expected prices, the 
calculation of a reasonable profit and the notion of ‘unforeseeable costs’). 

(53)  With respect to the measures referred to in recital 42 under (d) and (e), the Commission explained in the 
Opening Decision that the Czech authorities had not provided it with sufficient information to allow it conclude 
whether the capital increase and the two guarantees were necessary and proportionate to attain a common 
interest objective, and as such did not entail an undue distortion of competition. The Commission therefore 
expressed doubts whether those measures could be considered compatible with the Treaty. 

4. COMMENTS FROM THE CZECH REPUBLIC 

(54)  Along with its reply to the Opening Decision, the Czech authorities submitted the following three documents: a 
statement by the Ústí Region, a statement by the Municipality of Teplice and a statement by DP Ústí (one of the 
alleged beneficiaries). It also used the opportunity to correct the information provided in tables 1, 3, 6 and 7 of 
the Opening Decision. The mistakes in those tables were due to the non-inclusion of certain transport services 
and due to an incorrect transcription of data. The corrected data is now provided in tables 1, 3, 6 and 8 above. 

4.1. COMMENTS ON THE EXISTENCE OF AID AS REGARDS THE PUBLIC SERVICE COMPENSATIONS 

(55)  According to the Czech authorities, the public service compensations granted by the Ústí Region to regional 
transport operators listed in recital 42 under (a), (b) and (c) comply with the four Altmark criteria and thus do 
not constitute State aid. 

(56)  As regards the first Altmark condition, the Czech authorities claimed that the Commission already concluded in 
the Opening Decision that that condition was fulfilled for all of the public service contracts under examination. 

(57)  As regards the second Altmark condition, the Czech authorities explained that, under all the public service 
contracts under examination, the Ústí Region covered the provable loss of the operators calculated as a difference 
between (a) the cost of the transport service stemming from the public service contract and (b) revenues obtained 
by the transport provider. The cost of transport services included (i) the costs of the transport provider in line 
with the costs of a typical undertaking, and (ii) a reasonable profit. Those criteria were established in advance in a 
transparent and objective manner, with the maximum level of compensation being limited at the outset by the 
expert opinion. The regional authorities also had powers to check that the data used for such estimates are 
correct and correspond to the situation of that particular operator. 

(58)  As regards the different prices per kilometre used for each of the operators, in connection with which the 
Commission expressed doubts in the Opening Decision, the Czech authorities replied that those prices are linked 
to the costs of the different bus service providers, to the relevant line and time of operation, and other specifici­
ties related to a single line. As a further argument, the Czech authorities presented results of the standard long- 
term concessions where the offered price varies between CZK 25,48/km in rural areas and CZK 45,79/km in 
suburban areas. 

(59)  The Czech authorities therefore believe that the second Altmark condition has been fulfilled as regards all of the 
public service contracts. 
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(60)  As regards the third Altmark condition, the Czech authorities recalled that the public service contracts concluded 
by the Ústí Region provided for a preliminary objective estimate of the provable loss. According to section 19b(3) 
of the Road Transport Act, the region must reimburse the provable loss up to an amount not exceeding that esti­
mate, augmented only by unforeseeable costs. Thus, if the amount of the actual losses for the period in question 
is higher than the preliminary estimate, the Ústí Region reimburses losses only up to the amount of the estimate, 
with the exception of unforeseeable costs. 

(61) In that regard, the Czech authorities noted that no transport provider received compensation for its basic trans­
port services higher than the level of the preliminary objective estimate of the provable loss included in the 
public service contracts in 2005 and 2006. Moreover, in 2006 the three transport providers serving five areas of 
the Ústí Region suffered an economic loss. The documents provided by the Czech authorities demonstrate that 
those three providers tried to obtain additional compensations from the Ústí Region. The Ústí Region however 
did not provide any extra compensation and thus forced those transport providers to bear their business risks. 
The Czech authorities further noted that the transport provider cannot unilaterally decide to stop the provision of 
transport services on certain lines or influence the scope and frequency of the offered service. If the transport 
provider did not ensure the basic transport service stipulated in his contract, the Ústí Region would be entitled to 
impose contractual fines. 

(62) The Czech authorities acknowledged, however, that the Road Transport Act does not provide a more detailed def­
inition of ‘unforeseeable costs’ and that the definition of that notion is left to the individual purchasers of trans­
port services. The notion of unforeseeable costs was set out in greater detail in the public service contracts 
concluded by the Ústí Region with the individual transport operators. Unforeseeable costs refer to situations 
which are independent of the companies' management, such as natural disasters, price interventions by the State, 
changes in excise duties, VAT, etc. The Czech authorities provided the Commission with the relevant extracts of 
the public service contracts. 

(63)  Finally, concerning the fourth Altmark condition, the reasoning of the Czech authorities as regards each of the 
three public service compensation measures was slightly different and will be explained separately. 

(64)  In relation to the public service contracts for 2005 and 2006 (measure referred to in recital 42 under (a)), the 
Czech authorities argued that by comparing the price of transport services in the Ústí Region in 2005 and those 
offered on the basis of the concession tenders in 2007 and onwards, those contracts should be considered as 
complying with that condition. Since the concession tenders in 2007 were transparent, open and non-discrimin­
atory, the prices offered in response to those tenders were market prices where the price of the transport service 
included only the costs of a typical rational operator and a reasonable profit. An analysis of price differences 
shows that the average price of transport services was CZK 30,60/km in 2005 and CZK 30,24/km in 2007. 
In 2005, the price of regional transport services varied between CZK 21,50/km and CZK 37,16/km. In 2007, 
after the long-term concession selection procedures were completed, the prices varied between CZK 25,48/km 
and CZK 45,79/km. The Czech authorities claim that it follows from that comparison that the price did not 
significantly differ and that the price variations between different areas were even higher in 2007 than in 2005. 
The same analysis shows that profits also did not differ significantly between the 2005 and 2007 contracts. 
Therefore, the profits generated by transport providers in the period under examination should be considered in 
line with the fourth Altmark condition. 

(65)  In addition, the Czech authorities submitted an expert opinion carried out by professors of the Prague Technical 
University (České vysoké učení technické v Praze) which shows that the costs of service providers were those of 
prudential operators. The only exception was the complainant DPÚK, which had an inadequately high price for its 
regional transport services, and two local operators whose price was found to be too low. 

(66)  As regards the contracts for the period from 9 September 2006 to 2 June 2007 (measure referred to in recital 42 
under (b)) and from 9 September 2006 to 31 December 2006 (measure referred to in recital 42 under (c)), the 
Czech authorities claimed that the Ústí Region precisely defined the scope of requested services and provided the 
interested transport providers with relevant revenue estimates based on historical data. The expert opinion had to 
be provided by the transport provider. The expert opinion of the selected transport provider is then binding for 
the whole contractual period. Consequently, the only criterion when taking the decision was the price offered by 
the interested transport providers. 
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(67)  In relation to the public service compensations for bus services from 9 September 2006 to 2 June 2007 (measure 
referred to in recital 42 under (b)), the Czech authorities argued that the public service contracts on the basis of 
which those compensations were paid out were awarded following an open, transparent and unconditional 
tender procedure. The fact that the second-best bidder ultimately had to be selected because the winner of the 
tenders refused to provide required services does not undermine the open, transparent and unconditional nature 
of the tender procedure. 

(68)  The price offered in the first selection round was the price objectively achieved through the selection procedure 
and that price thus fulfils the third and fourth Altmark conditions, since it ensures that the service provider will 
not obtain undue profits from performing the service. The contracts under the measure referred to in recital 42 
under (b) were concluded for a transitory period of nine months in relation to nine out of 15 areas of the Ústí 
Region. 

(69)  Should the Commission consider the first leg of the fourth Altmark condition not to be fulfilled as regards the 
measure referred to in recital 42 under (b), the Czech authorities argued that the second leg of the Altmark condi­
tion should be considered as complied with since the selection of the service provider was done according to the 
analysis of the costs of a typical service provider operating with a reasonable profit. 

(70)  Finally, in relation to the public service compensations granted by the Ústí Region for bus services in the period 
from 9 September 2006 to 31 December 2006 through direct negotiations (measure referred to in recital 42 
under (c)), the Czech authorities explained that the Ústí Region ensured as far as possible that public transport 
services in the five areas in which there was no second-placed bidder was offered for the lowest possible price. A 
second concession round was organised to ensure basic public transport services until a standard (non-acceler­
ated) concession selection could be organised. The announcement of the second concession round was published 
on 16 August 2006 in several important Czech daily newspapers (17). The Czech authorities provided documenta­
tion for the second concession round. Since those contracts had to be concluded within two weeks due to the 
unexpected withdrawal of ČSAD Česká Lípa, and considering that any concessions would be granted for a 
temporary period of less than four months, the Ústí Region included as a selection parameter in the concession 
selection procedure that the winning transport provider must ensure the commencement of transport services as 
from 9 September 2006, i.e. within two weeks from the announcement of the concession selection procedure. 

(71)  However, since it was not possible to conclude contracts on the basis of the second concession round, as it had 
received only one bid for the six areas (18), the Ústí Region concluded contracts directly with available transport 
providers. According to the Czech authorities, there was no time to organise a third concession selection proce­
dure due to the exceptional circumstances surrounding the conclusion of those contracts and the same time 
constraints did not allow for the delivery of an expert opinion. The Czech authorities further stressed that, in any 
event, the price for the transport service was not significantly different from the price obtained through the first 
and second concession round. The difference in the amount of ca. 7 % could be considered standard in light of 
the fact that the temporary allocation of human and capital resources for the period of 4 months was more 
costly than for a longer period. 

4.2. COMMENTS ON THE EXISTENCE OF STATE AID AS REGARDS THE GUARANTEES AND THE INCREASE OF EQUITY 
CAPITAL IN FAVOUR OF DP ÚSTÍ 

4.2.1. Guarantees 

(72)  As regards the CZK 5 million and CZK 35 million guarantees provided by the Municipality of Ústí nad Labem 
securing bank loans obtained by DP Ústí, the Czech authorities argued that DP Ústí would have been able to 
obtain the loans absent the guarantees. The Czech authorities note that DP Ústí obtained a CZK 40 million loan 
in 2007 for the finalisation of the construction of the trolley-bus line Ústí nad Labem — Střekov and for the 
purchase of two buses. That loan was granted by Komerční banka, a.s., that is, the same financial institution 
which granted the two loans to DP Ústí in 2004 and 2005 for which the Municipality of Ústí nad Labem granted 
the contested guarantees. The collateral for that CZK 40 million loan was formed by assets of DP Ústí. The 
provider of the loan was selected in an open tender as a result of which the best offer was selected without differ­
entiating between the options of securing the loan, i.e. either by a guarantee provided by the Municipality of Ústí 
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(17) The Czech authorities further noted that the fact that the Ústí Region published the second concession round demonstrated its open and 
transparent approach because in the case at hand the conditions for public procurement under a non-public procedure would be fulfilled 
(in line with Article 31(1)(c) of Directive 2004/18/EC of the European Parliament and of the Council (OJ L 134, 30.4.2004, p. 114)). 

(18) Zdar, a.s. ensured basic public transport service in one area of the Ústí Region. 



nad Labem or a guarantee in the form of the company's assets. This demonstrates, according to the Czech author­
ities, that the conditions of the loan in 2007 did not depend on the form of security and that DP Ústí was able 
to obtain the loan on the same conditions even without the guarantee. The Czech authorities argue that this was 
also the case for the two loans in 2004 and 2005 and that the guarantee thus did not provide any economic 
advantage to DP Ústí. 

(73) In any event, the funds obtained from the loans could not have been used for other purposes than the construc­
tion of the trolley-bus line. The Ústí Region is an area of low environmental quality and the project served the 
purpose of improving that situation in the region. If the bank loan was not granted to DP Ústí, DP Ústí would 
have been obliged to continue its bus transport service. According to the Czech authorities, the measure effect­
ively prioritised environmental protection over the higher costs associated with the construction of the trolley- 
bus line and should therefore be considered compatible with the Treaty. 

4.2.2. Increase of equity capital for DP Ústí 

(74)  The Czech authorities explained that the resources from the increase of equity capital of CZK 160 million were 
earmarked for exclusive use in the financing of the construction of the trolley-bus line Ústí nad Labem — 
Střekov. They were kept on a separate account of DP Ústí, from which payments were made for the construction 
of the trolley-bus line Ústí nad Labem — Střekov. 

(75)  That line is an integrated part of the backbone of urban public transport in the Municipality of Ústí nad Labem, 
composed of large-capacity and ecological trolley-bus transport, which has been built up in the municipality 
since 1984 and gradually introduced into operation from 1988. The construction of the line represents the final 
stage of the construction of the system, the completion of which will connect a major part of the right-bank of 
the municipality to the backbone trolley-bus transport. This extension of the system has been planned 
since 1996. 

(76)  According to the Czech authorities, the investment will result in a significant improvement in environmental 
conditions in the municipality, chiefly a reduction of air pollution in the right bank area of the city, a reduction 
in the noise levels of transport on the affected lines by deployment of trolley-buses instead of buses (above all, in 
night operation), reduction of emissions on affected lines and reduction of the risk of photochemical smog in the 
Střekov area. 

(77)  Accordingly, the Czech authorities claimed that the capital increase is covered by an exemption provided for in 
Article 3(1)(b) of Council Regulation (EEC) No 1107/70 (19). The Czech authorities argue that the conditions for 
the application of Article 3(1)(b) are met since (i) the trolley-bus network construction aims at co-ordination and 
optimisation of transport, (ii) it involves infrastructure costs which other operators using other types of road 
transport do not have to bear, and (iii) there is no other, financially less burdensome alternative to achieve the 
common policy objective (i.e. coordination of transport and reduction of CO2 emissions). 

4.3. COMMENTS ON ADDITIONAL MEASURES GRANTED TO DP ÚSTÍ AND DP TEPLICE 

(78)  In 2005, DP Ústí obtained two additional compensations of CZK 4 591 200 and CZK 7 335 000 in the context 
of its public service obligations. However, the Czech authorities clarified that those compensations, provided by 
the Municipality of Ústí nad Labem, concerned exclusively municipal transport within that municipality and that 
they were not related to the regional transport compensations granted by the Ústí Region which are the subject- 
matter of the Opening Decision. 

(79)  As regards the measures granted to DP Teplice, the Czech authorities clarified that the compensations granted by 
the Municipality of Teplice as well as the lease of vehicles concerned exclusively public service obligations related 
to the transport within that municipality. They were thus unrelated to the regional transport compensations 
granted by the Ústí Region which are the subject-matter of the Opening Decision. In any event, due to the 
account separation put in place by DP Teplice, there was no risk that those compensations would in any way 
cross-subsidise the regional transport activities of DP Teplice. Finally, by their very nature, trolley-buses cannot be 
used outside the trolley-bus lines within the Municipality of Teplice to provide regional transport services. 
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(19) Regulation (EEC) No 1107/70 of the Council of 4 June 1970 on the granting of aids for transport by rail, road and inland waterway 
(OJ L 130, 15.6.1970, p. 1). Even though the Regulation was repealed as of 3 December 2009, it was applicable at the time of the capital 
increase of 2006. 



5. COMMENTS FROM INTERESTED PARTIES 

(80)  DPÚK was the only interested party to submit comments in response to the Opening Decision. 

(81)  DPÚK submitted general comments on the legal framework for compensation for public service obligations in 
the regional bus services sector in the Czech Republic. DPÚK claimed that there has been no liberalisation of the 
public transport sector in the Czech Republic. According to DPÚK, this meant that the obligations of the oper­
ators were clearly set out in the administrative decisions granting licences to operators since Czech legislation is 
based on a system of ‘public service obligations’ within the meaning of Article 2 of Regulation (EEC) No 1191/69 
and not ‘public service contracts’ within the meaning of Article 14 of that Regulation. DPÚK contends that the 
assessment of the public service compensations in the Opening Decision is affected by an incorrect interpretation 
of the relevant legal framework. It further contends that the Altmark judgment cannot be applied in this case 
because that judgment concerned a system based on public service contracts and not public service obligations as 
in the present case. 

(82)  On that basis, DPÚK claimed that the public service obligations and the level of compensation could not be 
subject to negotiations between the regional authorities and the operators. They could not be subject to competi­
tion between operators, as this was impossible in a system based on public service obligations, and the compensa­
tion did not represent any contractual price of transport services provided, but was a loss due to the fulfilment of 
the relevant obligations which resulted from the application of legal provisions, was independent of the will of 
the operator and the authorities and thus could not be negotiated. DPÚK further claimed that the Ústí Region 
breached the existing legislation by concluding public service contracts with operators selected on the basis of 
quasi-tendering procedures. DPÚK contended that such attempts to apply competition principles are in contraven­
tion of the system based on public service obligations and thus illegal. DPÚK argued that the newly selected oper­
ators have been granted licences and received public service compensations illegally, since DPÚK is the holder of 
the primary licences for the same bus lines. The approach of the Ústí Region authorities was motivated by their 
unwillingness to pay the incumbent operators the compensations to which they are entitled on the basis of the 
law and incumbent operators which are not willing to accept lower operational subsidies are bullied and replaced 
by new operators by means of illegal pseudo-tenders. DPÚK demanded that the situation be rectified and that it 
be allowed to take over buses and employees from the current illegally selected operators and to return to 
fulfilling the originally imposed public service obligations which were only due to expire in 2011. In addition, 
DPÚK claimed that data for 2006-2008 proved its assertion that the final costs of ensuring regional bus services 
by the new operators would be more costly. 

(83)  Finally, DPÚK noted that the newly selected operators are in many instances municipal bus service operators, 
owned and subsidised by the relevant municipalities, so that unfair competition exists between those operators 
and operators in the regional passenger transport market. DPÚK argued that it is unacceptable that the local bus 
operators are allowed to operate regional lines beyond the area of their municipality. 

(84)  As regards the guarantee and increase of equity by the Municipality of Ústí nad Labem, DPÚK claimed that it had 
proposed to the authorities a significantly cheaper alternative for an environmentally-friendly local transport 
service on the line Ústí nad Labem — Střekov (based on CNG-buses instead of the trolley buses of DP Ústí), but 
that that alternative was rejected. 

(85)  As regards the measures which according to the Opening Decision were granted before the accession of the 
Czech Republic to the Union, DPÚK claimed that all of them have a long-term effect going well beyond the date 
of accession. 

(86)  As regards the assessment by the Commission of the transfer of operation of parking meters to DP Děčín, DPÚK 
claimed that the analysis in the Opening Decision is incorrect as the de minimis threshold did not apply in the 
public transport sector. 

(87) DPÚK did not comment on the notion of unforeseeable costs. Nor did it comment on the fact that the pre-estab­
lishment of a maximum price for compensation based on national statistical analysis could guarantee the absence 
of over-compensation for the operators. 
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6. COMMENTS OF THE CZECH REPUBLIC ON THE COMMENTS FROM THE INTERESTED PARTY 

(88)  The Czech authorities did not agree with the interpretation of the legal framework for compensations for public 
service obligations in the regional bus services sector in the Czech Republic as described by DPÚK in its submis­
sions. The Czech authorities also disagreed with the DPÚK's claim that public transport services had not yet been 
liberalised in the Czech Republic. 

(89)  The Czech authorities argued that the national legislative framework included two possibilities for arranging 
public bus transport under the public service obligation regime: (i) on the basis of a public service contract based 
on section 19 of the Road Transport Act and Article 14 of Regulation (EEC) No 1191/69 and (ii) on the basis of 
a decision unilaterally imposing a public service obligation. The second type is, however, only used marginally. In 
the Ústí Region, all regional public bus transport operations are currently based on contracts resulting from 
open, transparent and non-discriminatory tendering procedures. The Czech authorities argued that despite certain 
differences in the terms used, the public service contracts corresponded to public service contracts within the 
meaning of Regulation (EEC) No 1191/69. This was clear from the reading of the Road Transport Act as well as 
from its interpretation in various decisions of the relevant authorities. 

(90)  The Czech authorities also clarified that the licence for operating bus transport services was an authorisation 
enabling the operator to provide bus transport services on individual lines but did not represent an entrustment 
of public service obligations. Those obligations were entrusted to the operators by way of public service contracts 
between the respective operator and the relevant authority (the Ústí Region in this case). There could be more op­
erators with a licence for a certain bus line, but the public service compensation was accorded only to the 
operator who had concluded the contract for that line with the regional authorities or on whom the obligation 
was imposed by a decision of the authorities. In addition, the licence could not represent a decision on the im­
position of public service obligations within the meaning of Article 1 of Regulation (EEC) No 1191/69, as it did 
not provide for compensation to be granted in respect of the financial burden resulting from the obligation as 
required by Article 6 of that Regulation. 

(91)  The Czech authorities further considered that the compensations paid on the basis of the public service contracts 
fulfilled the Altmark criteria and for that reason they were not notified to the Commission. 

(92)  The Czech authorities claimed that due to the open, transparent and non-discriminatory selection procedures, the 
bus transport services within the framework of the public service obligation in the Ústí Region had been provided 
for prices which were much more advantageous than before. This led to more efficient use of resources of the 
Ústí Region than if it had to pay compensation for losses unilaterally required by DPÚK. 

(93)  As regards the arguments of DPÚK concerning the guarantee and increase of equity by the Municipality of Ústí 
nad Labem, the Czech authorities clarified that there was an existing trolley-bus network in that municipality and 
that those measures were used for the interconnection of two existing trunk trolley-bus networks. Therefore, the 
new trolley-bus lines only supplemented the existing trolley-bus network which had been gradually rolled out 
since 1988. Finally, the Czech authorities claimed that there was no official record of any formal submission by 
DPÚK of an alternative project for ensuring an ecological transport in the municipality. The project attached to 
the DPÚK's submission is dated June 2001 and was thus not relevant at the time of the assessed measures. 

7. ASSESSMENT OF THE MEASURES 

(94)  According to Article 107(1) of the Treaty, any aid granted by a Member State or through State resources in any 
form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the 
provision of certain goods shall be incompatible with the common market, in so far as it affects trade between 
Member States. 

(95)  The qualification of a measure as aid within the meaning of Article 107(1) of the Treaty therefore requires the 
following cumulative conditions to be met: (i) the measure must be imputable to the State and financed through 
State resources; (ii) it must confer an advantage on its recipient; (iii) that advantage must be selective; and (iv) the 
measure must distort or threaten to distort competition and have the potential to affect trade between Member 
States. 
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(96)  The Commission will examine whether each of those conditions has been fulfilled as regards the following five 
measures: 

(a)  compensations for discharging public service obligations granted by the Ústí Region to ČSAD, DP Ústí, 
DP Teplice, DP Chomutov, DP Děčín, DP Most, Podbořany, Miroslav Ohem, Petr Frommel, Petr Stejskal and 
Vilém Graupner for providing regional transport services in 2005 and 2006; 

(b)  compensations for discharging public service obligations granted by the Ústí Region to Autobusy Karlovy 
Vary, a.s, Autobusy Kavka, a.s., ČSAD Slaný a.s., DP Most and ZDAR, a.s. for providing regional transport 
services in the period from 9 September 2006 to 2 June 2007; 

(c)  compensations for discharging public service obligations granted by the Ústí Region to ČSAD Semily, 
DP Děčín, ČSAD Střední Čechy, DP Teplice, DP Ústí, DP Chomutov and DP Mladá Boleslav for providing 
regional transport services in the period from 9 September 2006 to 31 December 2006; 

(d)  guarantees dated 23 July 2004 and 11 April 2005 granted by the Municipality of Ústí nad Labem in favour 
of DP Ústí to secure loans worth CZK 35 million and CZK 5 million respectively; 

(e)  an increase of equity capital of DP Ústí by CZK 160 million granted by the Municipality of Ústí nad Labem 
in 2006. 

7.1. EXISTENCE OF STATE AID 

7.1.1. Compensations for discharging public service obligations (measures referred to in recital 96 
under (a), (b) and (c)) 

7.1.1.1. State resources 

(97)  The public service compensations for providing transport services were paid out on the basis of contracts 
concluded between the Ústí Region authorities and operators listed in recital 96 under (a), (b) and (c) and were 
paid from the public budget of those authorities. Those compensations are therefore imputable to the State and 
granted through State resources. 

7.1.1.2. Economic advantage 

(98)  It follows from the Altmark judgment that compensation granted by the State or through State resources to 
undertakings in consideration for the discharge of public service obligations does not confer an advantage on the 
undertakings concerned, and hence does not constitute State aid within the meaning of Article 107(1) of the 
Treaty, provided four cumulative conditions are satisfied: 

(a)  the recipient undertaking must actually have public service obligations to discharge and those obligations 
must be clearly defined; 

(b)  the parameters on the basis of which the compensation is calculated must be established in advance in an 
objective and transparent manner; 

(c)  the compensation cannot exceed what is necessary to cover all or part of the costs incurred in the discharge 
of the public service obligations, taking into account the relevant receipts and a reasonable profit for dischar­
ging those obligations; 

(d)  where, in a specific case, the undertaking which is to discharge public service obligations is not chosen 
pursuant to a public procurement procedure which would allow for the selection of the tenderer capable of 
providing those services at the least cost to the community, the level of compensation needed must be deter­
mined on the basis of an analysis of the costs which a typical undertaking, well run and adequately provided 
with means of transport so as to be able to meet the necessary public service requirements, would have 
incurred in discharging those obligations, taking into account the relevant revenues and a reasonable profit 
for discharging the obligations. 

(99)  In order to exclude the presence of an economic advantage where compensation is granted to undertakings in 
consideration for the discharge of public service obligations, the Altmark judgment requires that all four condi­
tions be satisfied cumulatively. 
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(100)  As regards the first condition, a public service obligation in the field of land transport is a requirement to ensure 
transport services in the general interest that an operator, if it were considering its own commercial interests, 
would not assume or would not assume to the same extent or under the same conditions without reward (20). 
Within those confines, Member States have a wide discretion in defining public service obligations in line with 
the needs of end users. The Commission's task in such cases is to ensure that that margin of discretion is applied 
without a manifest error as regards the definition of the public service obligation. 

(101)  In the Opening Decision, the Commission already noted that the Czech authorities had provided it with the 
contracts on the basis of which the Ústí regional authorities arranged the provision of public service obligations 
with the operators. Those contracts define the scope of the public service obligation to provide transport services. 
More specifically, those contracts define the lines on which the bus transport providers operate, the timetables 
and the objective estimate of the provable loss. That those lines cannot be operated on a commercial basis is 
demonstrated through a comparison of the expected provable loss and the actual loss for those lines as provided 
in Tables 1 to 9 above. Moreover, the operators cannot unilaterally decide to stop the operation of unprofitable 
lines; neither can they influence the scope and frequency of services on the lines they operate. They therefore 
bear a certain degree of business risk stemming from the fact that they can face an economic loss if their oper­
ating losses are greater than what was established beforehand by the objective estimate of the provable loss. 
Accordingly, the Commission concludes that, as regards the measures listed in recital 96 under (a), (b) and (c), 
genuine public service obligations exist which were clearly defined in advance. The first Altmark condition is thus 
fulfilled. 

(102)  As regards the second Altmark condition, the parameters that serve as the basis for calculating compensation 
must be established in advance in an objective and transparent manner in order to ensure that they do not confer 
an economic advantage that could favour the recipient undertaking over competing undertakings. The need to 
establish the compensation parameters in advance does not mean that the compensation has to be calculated on 
the basis of a specific formula. Rather, what matters is that it is clear from the outset how the compensation is to 
be determined. 

(103)  In the Opening Decision, the Commission noted that the public service compensation was calculated under the 
contracts on the basis of an expected price per kilometre and foreseen revenues. The Commission acknowledged 
that such a methodology could ensure an ex ante calculation of compensation in an objective and transparent 
manner. However, the Commission had not received sufficient information concerning the methodology used to 
establish the level of expected prices per kilometre in this case and could therefore not yet conclude whether the 
second Altmark condition had been fulfilled. 

(104)  The Czech authorities have since explained that the applicable Czech legislation lays down all the parameters on 
the basis of which the compensation payments are to be calculated, in particular the costs of the services, 
revenues and reasonable profit. Subsequently, each contract concluded between the Ústí Region and the operator 
contained the relevant parameters used for calculating the objective estimate of the provable loss. That estimate is 
based on the difference between (a) the price per kilometre agreed upon in the contract and (b) the revenues of 
the operator for the relevant services. The price per kilometre included (i) the costs of the operations and (ii) a 
reasonable profit. 

(105)  As regards the differences in price per kilometre for each of the operators, the Czech authorities explained that 
they reflect the different situation of each operator (e.g. the costs per kilometre are naturally different in rural and 
suburban areas). In any event, all the parameters for calculating the prices for each of the operators were clearly 
laid down in advance in the individual contracts. The regional authorities also had the power to check that the 
data used for such estimates were correct and corresponded to the situation of that particular operator. 

(106)  The Commission therefore considers that the parameters for calculating the compensation for each operator were 
established in advance in an objective and transparent manner. The second Altmark condition has thus been 
fulfilled as regards the measures listed in recital 96 under (a), (b) and (c). 
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(20) That approach is consistent with the Commission's general approach to Services of General Economic Interest in other sectors. See, in 
particular, point 48 of the Communication from the Commission on the application of the European Union State aid rules to compensa­
tion granted for the provision of services of general economic interest (OJ C 8, 11.1.2012, p. 4). 



(107) As regards the third Altmark condition, the Commission notes that the final settlement and payment of compen­
sation takes place only once the specific operator has provided documentary proof of actual losses incurred in 
the performance of the service. At the same time, the maximum amount of the compensation is limited in 
advance by an objective estimate of the provable loss, which is included in the contract. 

(108)  Pursuant to section 19b(3) of the Road Transport Act, the objective estimate of the provable loss constitutes a 
pre-established ceiling above which the competent authority cannot compensate actual losses (21). Thus, if an 
operator claims a higher loss compensation after the performance of the contract, the public authorities cannot 
cover those losses. If, by contrast, the actual losses are lower than the expected estimated losses, only the actual 
losses are compensated. 

(109)  This is evidenced by the fact that the actual compensation paid to the operators, as indicated in Table 2, Table 4, 
Table 7 and Table 9, is in many instances lower than the forecasted losses specified in the contract, as indicated 
under the heading ‘overall provable loss’ in Table 1, Table 3, Table 6 and Table 8. 

(110)  An increase of those caps is only possible if there are unforeseeable costs, which was, however, not the case for 
any of the regional transport contracts examined under this Decision. As regards the notion of ‘unforeseeable 
costs’, in connection with which the Commission expressed doubts in its Opening Decision, that notion concerns 
costs which are independent of the companies' management decisions, such as those relating to natural disasters, 
price interventions by the State, changes in excise duties, VAT, etc. To claim compensation, the operators must 
prove that those costs were genuinely incurred in the discharge of the public service obligations. The existence of 
that exception to the maximum cap on compensation does not, however, compromise the ability of the compen­
sation mechanism to ensure that the ultimate compensation received by the operator does not exceed its actual 
losses. 

(111)  As regards the determination of the reasonable profit, which forms a part of the calculation of costs and in 
connection with which the Commission also expressed doubts in the Opening Decision, the Czech authorities 
demonstrated that the average profit in 2005 amounted to CZK 1,53 per kilometre. With an average price per 
kilometre in 2005 amounting to CZK 30,60 per kilometre, the average profit margin amounted to around 5 %, 
which the Commission considers to be reasonable. In 2007, the average profit amounted to CZK 0,97 per kilo­
metre and the average price per kilometre was CZK 30,24 per kilometre. The average profit margin thus 
amounted to around 3,2 %. The Czech authorities did not provide the average profit figures for the year 2006. 
However, the average profit margin for 2006 is likely to be in the same range as those for 2005 and 2007 since 
the other relevant figures (such as the average price per kilometre amounting in 2007 to CZK 31,72, average 
provable loss per kilometre amounting to CZK 17,49) remained in the same range and the methodology for 
calculation of the reasonable profit was the same (see footnote 9). 

(112)  Therefore, the Commission concludes that the third Altmark condition has been complied with as regards 
measures listed in recital 96 under (a), (b) and (c). 

(113)  Finally, the fourth Altmark condition requires that the provider of the public services is selected in a public 
procurement procedure or that the costs for providing that service are limited to the costs of a typical well-run 
undertaking through benchmarking. 

(114)  According to the information provided by the Czech authorities regarding measures listed in recital 96 under (a) 
and (c), the contractual relationships between the Ústí Region and the operators for 2005 and 2006 were estab­
lished by simply extending the existing contracts, while the contracts for the period from 9 September 2006 to 
31 December 2006 were concluded following negotiated proceedings. In both procedures, other operators were 
prevented from submitting their bids to provide transport services for the period in question and neither consti­
tutes a public procurement procedure which would allow selecting bids reflecting market conditions as required 
by the first branch of the fourth Altmark condition (22). 
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(21) See recital 17. 
(22) This conclusion is without prejudice to the Commission's assessment concerning the application of Union law with regard to public 

procurement. 



(115)  Consequently, the Commission must examine whether the second branch of the alternative stipulated in the 
fourth Altmark condition is fulfilled as regards the contracts in question. According to that alternative, the level of 
compensation must be determined on the basis of an analysis of the costs of a typical, well-run and adequately 
equipped undertaking (benchmarking). 

(116)  The Czech authorities claim that the level of compensation for operators in 2005 and 2006 correspond to the 
costs of a typical, well-run and adequately equipped undertaking. They argue that this is proven by comparing 
the prices in 2005 and 2006 with the prices resulting from the open and transparent tendering procedures for 
services as from 2007. While in 2005, the average price corresponded to CZK 30,60 per kilometre (with average 
costs of CZK 29,06 per kilometre), the average price resulting from the 2007 tenders amounted to CZK 30,24 
per kilometre (average costs of CZK 29,22 per kilometre). In addition, while the range of prices for different oper­
ators was between CZK 21,50 and CZK 37,16 per kilometre in 2005, it ranged between CZK 25,48 and 
CZK 45,79 per kilometre in 2007. The Czech authorities argue that since the average level of the price per kilo­
metre and the range of individual prices did not differ materially between 2005 and 2007, the prices in 2005 
should be considered as corresponding to the costs of a typical undertaking, well-run and adequately provided 
with means of transport. In addition, the Czech authorities submitted an expert opinion testifying that, with the 
exception of exceptionally high costs of the complainant, all other operators' costs corresponded to the costs of a 
typical undertaking, well-run and adequately provided with means of transport. 

(117)  The Commission notes that the use of statistical data described in the preceding recital aims at establishing that 
the price was determined with reference to the costs of a typical undertaking. However, as already noted in the 
Opening Decision, the use of statistical historical costs does not lead to a conclusion that the operators who 
accepted to provide the services at the level of costs of 2005 should be considered well-managed operators. 
Indeed, fixing the level of costs in the past does not provide an incentive for efficiency in the cost management of 
transport operators. On the other hand, if any important cost parameters change (such as the price of fuel) the 
historical cost data become immediately obsolete. In addition, when identifying the benchmark undertakings the 
Czech authorities have not applied any objective criteria that are economically recognised as being representative 
of satisfactory management and did not base their analysis on any analytical ratios representative of productivity 
or relating to the quality of supply (23). 

(118) As regards the measure referred to in recital 96 under (c), the Czech authorities have not provided the Commis­
sion with any information indicating that the level of compensation for the contracts in the period from 
9 September 2006 to 31 December 2006 was determined on the basis of an analysis of the costs of a typical, 
well-run and adequately equipped undertaking. 

(119)  Accordingly, as not all of the requirements of the second alternative of the fourth Altmark condition have been 
fulfilled, the Commission cannot conclude that the amount of compensation resulting from measures referred to 
in recital 96 under (a) and (c) was established at a level which guarantees that no advantage was conferred to 
certain operators. The Commission therefore considers that the public service compensations granted as a result 
of measures referred to in recital 96 under (a) and (c) have conferred an economic advantage upon the regional 
public transport operators referred to in that same recital. 

(120)  As regards the measure referred to in recital 96 under (b), the public service contracts concluded for the period 
between 9 September 2006 and 2 June 2007 were concluded following a tender procedure. That tender proce­
dure divided the Ústí Region into 15 areas on which operators could bid separately. The tender announcement 
was published on a website, on the public announcements board of the Ústí Region and in two daily newspapers 
covering the whole of the Czech Republic. Twenty-three interested parties collected the tender documentation. 
The allocation criteria were made known in advance: the selection was to be made solely on price, no qualitative 
parameters were evaluated and the winner of the tender was the operator which offered the lowest price per kilo­
metre. The tender procedure was thus sufficiently well-publicised, open and transparent. 

(121)  According to the Czech authorities, the offered price was in the range of CZK 27,57/km and CZK 43,73/km. 
Eliminating the bid made by DPÚK, the offered price range would be between CZK 27,57/km and CZK 33,5 
CZK/km. The prices per km were offered by operators for the areas in which they decided to bid. ČSAD Česká 
Lípa won in all 15 tender procedures. Since that operator could not ultimately provide the service, the Ústí 
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(23) In this respect, see also the Communication from the Commission on the application of the European Union State aid rules to compen­
sations granted for the provision of services of general economic interest, cited in footnote 32, section 3.6.2. 



Region concluded public service contracts with the bidders who came second in those cases where this was 
possible (that was the case in nine areas). Selecting the second highest bidder in a case where the highest bidder 
fails to perform the services does not invalidate the finding that the bid ultimately selected in these nine areas 
was selected pursuant to a sufficiently well-publicised, open and transparent tendering procedure in line with the 
first branch of the fourth Altmark condition. 

(122)  Accordingly, the Commission finds that the public service compensation granted by the Ústí Region as a result of 
the measure referred to in recital 96 under (b) does not confer an advantage upon the operators listed in that 
recital and therefore does not constitute State aid within the meaning of Article 107(1) of the Treaty. Since a 
finding of State aid under that provision only follows if all four conditions listed in recital 95 are present, there is 
no need to continue to examine the measure listed in recital 96 under (b) in the absence of an advantage. 

7.1.1.3. Selectivity 

(123)  The advantage granted as a result of measures listed in recital 96 under (a) and (c) is selective as only certain 
undertakings benefit from those compensations. 

7.1.1.4. Distortion of competition and effect on trade between Member States 

(124)  A measure granted by the State is considered to distort or threaten to distort competition when it is liable to 
improve the competitive position of the recipient compared to other undertakings with which it competes (24). 
For all practical purposes, a distortion of competition within the meaning of Article 107 of the Treaty is thus 
assumed as soon as the State grants a financial advantage to an undertaking in a liberalised sector where there is, 
or could be, competition (25). 

(125)  Aid granted to operators in a market or a sector which has not yet undergone a process of liberalisation through 
the opening of that market to outside competition is deemed not to constitute State aid within the meaning of 
Article 107(1) since it does not affect trade between Member States. As noted in the Altmark judgment, with 
effect from 1995 several Member States started to open certain transport markets to competition from undertak­
ings established in other Member States, so that a number of undertakings are already offering their urban, 
suburban or regional transport services in Member States other than their State of origin. As explained in 
recital 14, under Czech Legislation in force since 2004, regional bus services provided under a public service 
contract can be ensured by any operator who has a licence for a particular line, has obtained a general authorisa­
tion (‘koncese’) under the Trades Licensing Act (‘živnostenský zákon’) for public bus transport activities and 
respects an agreed timetable. As further noted in that recital, regional bus transport services were fully liberalised 
in the Ústi Region during the period under investigation since any operator from another Member State which 
fulfilled the conditions for obtaining a license could provide regional bus transport services in the Czech Republic 
during the period under investigation. 

(126)  Accordingly, any compensation granted to providers of regional bus services should be considered liable to 
distort competition for the provision of passenger transportation services by bus. 

(127)  Moreover, an advantage granted to an undertaking operating in a market which is open to competition will 
normally be assumed to affect trade between Member States. Indeed, ‘where State financial aid strengthens the 
position of an undertaking as compared with other undertakings competing in intra-Community trade, the latter 
must be regarded as affected by the aid’ (26). The measures referred to in recital 96 under (a) and (c) should there­
fore be considered liable to affect trade between Member States to the extent that they have a negative impact on 
the ability of transport undertakings established in other Member States to offer their services in the Czech 
Republic and strengthen the market position of the recipients of the public service compensation. 
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(24) Case 730/79 Philip Morris [1980] ECR 2671, paragraph 11; Joined Cases T-298/97, T-312/97, T‑313/97, T-315/97, T-600/97 
to 607/97, T-1/98, T-3/98 to T-6/98 and T-23/98 Alzetta [2000] ECR II-2319, paragraph 80. 

(25) Alzetta, paragraphs 141 to 147; Altmark Trans. 
(26) Case T-288/97 Friuli-Venezia Giulia [2001] ECR II-1619, paragraph 41. 



7.1.2. Guarantees in favour of DP Ústí (measure referred to in recital 96 under (d)) 

(128)  DP Ústí obtained guarantees from the Municipality of Ústí nad Labem securing bank loans of CZK 35 million 
and CZK 5 million in 2004 and 2005. Those loans were obtained for finalising the construction of the trolley- 
bus line Ústí nad Labem — Střekov. 

(129)  For such guarantees to constitute aid, they must confer an advantage upon the recipient. In that regard, reference 
should be made to the Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid 
in the form of guarantees (27). 

(130) The Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees stipu­
lates that under certain circumstances, which must appear cumulatively, guarantees granted by the State cannot 
be considered State aid. 

(131)  Firstly, the borrower must not be in financial difficulty. The Commission analysed the accounts of DP Ústí 
and concluded that the company was not in difficulty in 2004 and 2005, i.e. at the time when it obtained the 
guarantees. 

(132)  Secondly, the extent of the guarantee must be properly measured at the time at which it is granted. This means 
that the guarantee must be linked to a specific financial transaction, for a fixed maximum amount and limited in 
time. The Commission notes that in the present case the guarantee was indeed properly measurable since it was 
directly linked to two bank loans of CZK 35 million and CZK 5 million. Moreover, those loans were obtained 
strictly for the financing of public transport infrastructure — the construction of the additional trolley-bus line 
in Ústí nad Labem. The guarantees were limited in time since they were granted for the period of repayment of 
the loan (i.e. until 30 June 2009 for the loan of CZK 35 million and until 31 March 2010 for the loan of 
CZK 5 million). 

(133)  Thirdly, the guarantee should generally not cover more than 80 % of the outstanding loan. Although failure to 
comply with that requirement does not mean that a guarantee is automatically regarded as State aid (point 4.4 of 
the Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees), the 
Commission must nevertheless examine any guarantees covering the entirety (or nearly the entirety) of a financial 
transaction, such as the one provided by the Municipality of Ústí nad Labem. 

(134)  The Commission notes that DP Ústí, a wholly-owned subsidiary of the Municipality of Ústí nad Labem, derived 
more than 95 % of its revenues from the discharge of public services for municipal bus and tram transport. 
Those public services were entrusted to DP Ústí by the Municipality of Ústí nad Labem by means of a public 
service contract. In addition, the two loans covered by the guarantees were exclusively reserved for financing the 
construction of a trolley-bus line to be operated under the public service obligations of DP Ústí. Therefore, the 
covered loans were exclusively reserved for the public service activities of DP Ústí. Moreover, DP Ústí is a 
company whose activity is almost solely constituted by a properly entrusted public service obligation. 

(135)  For those reasons, the Commission considers that the 100 %-coverage of the guarantees is in line with point 3.4 
of the Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees. 

(136)  Fourthly, a market-oriented price should be paid for the guarantee. Indeed, risk-carrying should normally be 
remunerated by an appropriate premium on the guaranteed amount. When the price paid for the guarantee is at 
least as high as the corresponding guarantee premium benchmark that can be found on the financial markets, 
that guarantee does not contain aid. 

(137)  In the present case, the guarantee fee amounted to 2,3 %. Given that the beneficiary of the aid is a small regional 
bus transport operator it is not possible to find an appropriate premium benchmark. However, the Czech author­
ities provided evidence that the remuneration for the guarantee was set at that time on the basis of an independ­
ent expert opinion and reflected standard market conditions. 

(138)  Finally, the borrower must, in principle, be able to obtain a loan on market conditions from the financial markets 
without any intervention by the State. In that regard, the Czech authorities submitted an offer for another loan 
by the same bank of August 2008 in which that bank offered to DP Ústí a loan amounting to CZK 40 million 
with two alternative collaterals possible: either a guarantee by the municipality of Ústí nad Labem or a pledge 
over DP Ústí's assets. The conditions of the loan were the same under both alternatives, which is also expressly 
confirmed by a letter from the bank. This demonstrates that DP Ústí was able to obtain the loan under the same 
conditions even without the guarantee. 
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(27) OJ C 71, 11.3.2000, p. 14. 



(139)  Even though that loan was provided later than the loans covered by the guarantees assessed in this case, there are 
no indications that the financial situation of DP Ústí was significantly different in those two periods. According 
to the balance sheet of DP Ústí of 31 December 2004, DP Ústí's own capital amounted to CZK 668 million 
while its total debts amounted to only CZK 122 million (including the guaranteed loan of CZK 35 million). 
Therefore, in light of its financial situation, DP Ústí would have been able to provide sufficient collateral even 
in 2004/2005. 

(140)  In light of the above, the Commission considers that, although the guarantee covered 100 % of the loans, the 
Czech authorities submitted sufficient evidence that the guarantees did not provide any economic advantage to 
DP Ústí. Accordingly, the Commission concludes that the guarantees in favour of DP Ústí do not constitute State 
aid within the meaning of Article 107(1) of the Treaty. 

7.1.3. Increase of equity capital in DP Ústí (measure referred to in recital 96 under (e)) 

7.1.3.1. State resources 

(141)  The increase of the equity capital of DP Ústí was carried out by the Municipality of Ústí nad Labem. Hence, State 
resources were involved in that operation. 

7.1.3.2. Economic advantage 

(142)  As regards the capital increase, the Czech authorities argue that its purpose was to provide financing for the last 
stage of the construction of a trolley-bus network which had been under construction since 1984. That additional 
investment into electrification of the municipal transport network of Ústí nad Labem would, according to the 
Czech authorities, improve the environmental conditions in the municipality. 

(143)  In the absence of evidence that DP Ústí would have been able to obtain similar financing from other sources or 
that a hypothetical private investor would have provided such a capital increase as well, the capital increase 
should be considered to provide an advantage to DP Ústí. 

7.1.3.3. Selectivity 

(144)  The capital increase is selective insofar as it was granted to only one company, DP Ústí. 

7.1.3.4. Distortion of competition and effect on trade between Member States 

(145)  A measure granted by the State is considered to distort or threaten to distort competition when it is liable to 
improve the competitive position of the recipient compared to other undertakings with which it competes. For 
all practical purposes, a distortion of competition within the meaning of Article 107 of the Treaty is thus 
assumed as soon as the State grants a financial advantage to an undertaking in a liberalised sector where there is, 
or could be, competition. 

(146)  Moreover, an advantage granted to an undertaking operating in a market which is open to competition will 
normally be assumed to affect trade between Member States. Even a public subsidy granted to an undertaking 
which provides only local or regional services and does not provide any services outside its State of origin may 
nonetheless have an effect on trade between Member States where undertakings from other Member States might 
provide such services. Therefore, where a public authority grants a capital increase to an undertaking supplying 
transport services, the supply of those services may, by virtue of that increase, be maintained or increased with 
the result that undertakings established in other Member States have less of a chance of providing their transport 
services in the market in that Member State (28). 

(147)  Therefore, the Commission concludes that the capital increase in favour of DP Ústí is liable to distort competition 
and affect trade between Member States. 

7.1.3.5. Conclusion 

(148)  In light of the foregoing, the Commission concludes that the increase of the equity capital of DP Ústí by the 
Municipality of Ústí nad Labem constitutes State aid within the meaning of Article 107(1) of the Treaty. 
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7.1.4. Additional compensations/other measures granted to DP Ústí and DP Teplice in 2005 and 2006 

(149)  As explained in recitals 26, 27 and 31, the additional compensations granted to DP Ústí by the Municipality of 
Ústí nad Labem and the additional compensations and the three trolley-bus leases granted to DP Teplice by the 
Municipality of Teplice relate exclusively to municipal public transport services within those municipalities, so 
that those measures are unrelated to and clearly separate from the public service compensations for regional bus 
transport provided by the Ústí Region examined in the Opening Decision and this Decision. 

7.1.5. Entrusting DP Děčín with the operation of parking meters 

(150)  Although the Commission explicitly concluded in the Opening Decision that any potential advantage involved in 
entrusting DP Děčín with the operation of parking meters cannot distort competition and affect trade between 
Member States, since it meets the conditions for de minimis aid in line with Regulation (EC) No 69/2001, DPÚK 
disputed that finding by arguing that the de minimis threshold does not apply in the public transport sector. 

(151)  In response to that contention, the Commission notes that the operation of parking meters cannot be considered 
as a transport activity. Although DP Děčín is a provider of passenger bus services and active in the transport 
sector, the fact that it operated parking meters as a secondary activity does not mean that the operation of the 
parking meters should qualify as a transport activity excluded from the de minimis threshold. The Commission 
therefore maintains its conclusion that payments received by DP Děčín for the operation of parking meters fall 
within the scope of Regulation (EC) No 69/2001. 

7.2. COMPATIBILITY OF THE AID 

(152) Article 93 of the Treaty provides that ‘[a]ids shall be compatible with the Treaties if they meet the needs of coord­
ination of transport or if they represent reimbursement for the discharge of certain obligations inherent in the 
notion of a public service.’ That Article constitutes a lex specialis in relation to Articles 106 and 107 of the Treaty. 
According to the case-law of the Court of Justice (29), aid to land transport may be declared compatible on the 
basis of Article 93 of the Treaty only in well-defined cases which do not jeopardise the general interests of the 
Union. 

(153)  The Commission has concluded that the measures listed in recital 96 under (a), (c) and (e) constitute aid within 
the meaning of Article 107(1) of the Treaty. As regards the compatibility of those measures with the internal 
market, the Commission will examine the measures listed in recital 96 under (a) and (c) together, as they both 
concern compensation granted by the Ústí Region for discharging public service obligations, while the measure 
under (e) concerns an increase in the capital of DP Ústí by the Municipality of Ústí nad Labem. 

7.2.1. Compensations for discharging public service obligations granted for providing transport services 
(measures referred to in recital 96 under (a) and (c)) 

(154)  Since the public service compensation in the measures listed in recital 96 under (a) and (c) results from the 
conclusion of public service contracts between the Ústí Region and the selected operators, rather than from the 
unilateral imposition of public service obligations, the Czech authorities cannot rely on the exemption from prior 
notification to the Commission provided by Article 17(2) of Regulation (EEC) No 1191/69. It follows from the 
Combus judgment that the notion of ‘public service compensation’ within the meaning of that provision must be 
interpreted in a very narrow manner (30). The exemption from notification provided by Article 17(2) covers only 
compensation for public service obligations imposed unilaterally on an undertaking, pursuant to Article 2 of that 
Regulation, which is calculated using the method described in Articles 10 to 13 of that Regulation (the common 
compensation procedure), and not to public service contracts as defined by Article 14 of that Regulation. By 
contrast, compensation paid pursuant to a public service contract as defined by Article 14 of Regulation (EEC) 
No 1191/69 which constitutes State aid should have been notified to the Commission before it was put into 
effect. Failure to do so results in that compensation being deemed illegally implemented aid (31). 
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(155) Accordingly, the Commission considers that the examination of the compatibility of the public service compensa­
tions should be conducted under Regulation (EC) No 1370/2007 (32). It is settled case-law that the rules, prin­
ciples and criteria of assessment of the compatibility of State aid in force on the date on which the Commission 
takes its decision may, as a rule, be regarded as better adapted to the context of competition (33). Regulation (EEC) 
No 1191/69 is no longer applicable to passenger road transport services as a result of its repeal by Regulation 
(EC) No 1370/2007 on 3 December 2009. Thus, any compatibility assessment of the measure must therefore be 
made on the basis of the rules in force at the time the Commission takes its decision as to whether the aid 
should be recovered as a result of its being incompatible with the internal market (34), in this case, Regulation 
(EC) No 1370/2007, which governs the award of public service contracts in the field of public passenger trans­
port by road and by rail. 

(156)  According to Article 9(1) of Regulation (EC) No 1370/2007 ‘[p]ublic service compensation for the operation of 
public passenger transport services or for complying with tariff obligations established through general rules paid 
in accordance with this Regulation shall be compatible with the [internal] market. Such compensation shall be 
exempt from the prior notification requirement laid down in Article [108(3)] of the Treaty’. For public service 
compensation to be considered as being paid in accordance with Regulation (EC) No 1370/2007 a number of 
conditions must be met. Article 6(1) of that Regulation provides that in the case of directly awarded public 
service contracts compensation must comply with the provisions of Article 4 of Regulation (EC) No 1370/2007 
and with the provisions laid down in the Annex to that Regulation to ensure that the compensation does not go 
beyond what is necessary to carry out the public service obligation. 

(157)  As explained in sections 2.2 and 2.4, the public service contracts concluded in relation to the measures listed in 
recital 96 under (a) and (c) were not granted pursuant to a tender (35), but directly awarded to the operators in 
question. Thus, for the compensation resulting from those contracts to be considered in compliance with Regu­
lation (EC) No 1370/2007 and thus compatible with the internal market and exempt from prior notification to 
the Commission, that compensation must comply with the provisions of Article 4 of the Regulation and the 
Annex thereto. 

(158)  Article 4 of Regulation (EC) No 1370/2007 establishes the mandatory content of public service contracts and 
sets out general rules: 

(a)  Article 4(1)(a) of Regulation (EC) No 1370/2007 requires that the public service obligation be clearly defined. 
Moreover, to fall within the scope of Regulation (EC) No 1370/2007, the public service obligations laid down 
by those contracts have to comply with the definition laid down in Article 2(e) thereof (36). As noted in 
recital 101, the contracts on the basis of which the authorities of the Ústí Region arranged the provision of 
public service obligations with the transport operators listed in recital 96 under (a) and (c) define the scope of 
the public service obligation to provide transport services. Moreover, as demonstrated through a comparison 
of the expected provable loss and the actual loss for those lines as provided in Tables 1 to 9 above, those 
lines cannot be operated on a commercial basis so that an operator, if they were considering its own 
commercial interests, would not assume the operation of the lines or would not assume it to the same 
extent or under the same conditions without reward. The Commission therefore finds that Article 4(1)(a) of 
Regulation (EC) No 1370/2007 has been complied with as regards the measures listed in recital 96 under (a) 
and (c). 
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(32) The Commission also refers in this respect to the reasoning developed in recitals 307 to 313 of its Decision C(2010) 975 final of 
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(34) Joined Cases C-465/09 Ρ to C-470/09 Ρ Diputación Foral de Vizcaya and Others v Commission [2011] ECR I-83, paragraphs 125 and 128. 
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(36) Article 2(e) of Regulation (EC) No 1370/2007 defines the ‘public service obligation’ as ‘a requirement defined or determined by a compe­
tent authority in order to ensure public passenger transport services in the general interest that an operator, if it were considering its 
own commercial interests, would not assume or would not assume to the same extent or under the same conditions without reward’. 



(b)  Article 4(1)(b) of Regulation (EC) No 1370/2007 provides that the parameters on the basis of which the 
compensation is calculated have to be established in advance in an objective and transparent manner in a 
way that prevents overcompensation. In its assessment of the second Altmark condition in recitals 102 
to 106, the Commission noted that all the parameters for calculating the prices for each of the operators 
were clearly set in advance in the individual contracts. In addition, the maximum level of compensation was 
established in advance and limited by the objective estimate of the provable loss so as to avoid overcompensa­
tion. As such, the measures listed in recital 96 under (a) and (c) comply with Article 4(1)(b) of the Regulation. 

(c)  Article 4(1)(c) and Article 4(2) of the Regulation contain arrangements with regards to the allocation of costs 
and revenues. The Commission notes that the economically substantiated costs declared by the operator were 
determined in line with Article 4(1)(c) and that the public service contracts related to measures listed in 
recital 96 under (a) and (c) stipulate that the revenues from the sale of tickets are kept by the operator. The 
requirement of Article 4(2) is therefore also met. 

(d)  Article 4(3) of the Regulation requires that the duration of public service contracts be limited to 10 years for 
bus and coach services. The public services contracts under consideration cover periods of no more than a 
year. 

(e)  Article 4(6) of the Regulation contains the requirement to comply with certain quality standards. Indeed, the 
Commission notes that the requirements for quality standards (e.g. obligations to provide services in accord­
ance with the approved timetable, to ensure a certain level of safety for passengers, to publish timetables and 
mark buses with the names of the lines, etc.) were laid down in the applicable legislation and duly included in 
the tender documents and in the public service contracts. Therefore, Article 4(6) is complied with. 

In the light of those observations, the Commission concludes that all mandatory provisions of Article 4 of Regu­
lation (EC) No 1370/2007 were respected as regards the public service contracts concluded in relation to the 
measures listed in recital 96 under (a) and (c). 

(159) The Annex to Regulation (EC) No 1370/2007 provides that the compensation may not exceed an amount corre­
sponding to the financial amount composed of the following factors: costs incurred in relation to the public 
service obligation minus ticket revenue, minus any positive financial effects generated within the network oper­
ated under the public service obligation, plus a reasonable profit (point 2 of the Annex). Point 6 of the Annex 
defines a reasonable profit as ‘a rate of return on capital that is normal for the sector in a given Member State 
and that takes account of the risk, or absence of risk, incurred by the public service operator by virtue of public 
authority intervention’. 

(160) As regards the measures listed in recital 96 under (a) and (c), overcompensation was prevented by an ex post veri­
fication of the actual costs incurred and revenues received. In the event the actual losses were lower than the 
objective estimate of the provable loss, the operators were compensated only to the amount of the actual losses. 
In the event actual losses were higher, the compensation was limited to the amount of the preliminary objective 
estimate of the provable loss, with provision possible for unforeseeable costs. In any event, the compensation 
could not be higher than the actual losses incurred by the operator. 

(161)  As regards the ‘reasonable profit’, its calculation under the Road Transport Act (37) is linked to the necessity of 
investments of bus operators into their rolling stock. More specifically, it is defined as ‘the sum which — after 
taxation […] — does not exceed 1/8th of the price of the buses normally used for the public line passenger 
transport providing the traffic services in the framework of the fulfilment of the public service obligation, 
reduced by the sum of the total real depreciation of those buses, and the sum spent for investments related to the 
operation of the public line passenger transport, provided that the relevant authority expressed its approval for 
the investment for the purpose of its incorporation into the calculation of the provable loss’. The Commission 
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notes that in the present case the reasonable profit included in the calculations of the objective estimate of the 
provable loss was around 5 % in the contracts under consideration and that such profit is considered reasonable 
for the regional bus transport sector of the Czech Republic (38). Therefore, the calculation of the reasonable profit 
in the contracts under consideration complies with the requirements of point 6 of the Annex to Regulation (EC) 
No 1370/2007. 

(162) Point 4 of the Annex to Regulation (EC) No 1370/2007 requires that costs and revenues be calculated in accord­
ance with the accounting and tax rules in force (point 4 of that Annex). Furthermore, for transparency reasons, 
there should be a separation of accounts (point 5 of that Annex). 

(163)  The Czech authorities confirmed that the calculation of costs and revenue was carried out in accordance with the 
tax and accounting rules in force and that the legal framework applicable to all operators in terms of accounting 
standards and national rules on competition required the undertaking to keep separate accounts for its different 
activities, so that the requirement of account separation was also respected. The Czech authorities confirmed that 
the contractual payments made to regional bus transport operators in the Ústí Region on the basis of the public 
service contracts were entered in the accounts separately from the other activities carried out on a purely 
commercial basis, thereby avoiding any form of cross-subsidisation. 

(164)  Finally, point 7 of the Annex to Regulation (EC) No 1370/2007 requires the method of the compensation to 
promote the maintenance or development of an effective management by the public service operator, which can 
be the subject of an objective assessment. It also requires promoting the provision of passenger transport services 
of a sufficiently high standard. The method of compensation in the contracts under consideration promotes the 
maintenance of an effective management as well as the provision of passenger transport services of a sufficiently 
high standard, in particular because the compensations cannot exceed the objective estimate of the provable loss. 
The transport operators therefore have an incentive to manage their operations effectively and provide a suffi­
ciently high standard to passengers because if the operator generates additional losses exceeding the objective esti­
mate of the provable loss, those losses will not be compensated. The quality standards of the services provided 
are ensured by the quality requirements included in the public service obligation contracts with the operators. 
The method of compensation therefore complies with point 7 of the Annex to Regulation (EC) No 1370/2007. 

(165)  In light of the above, the Commission concludes that all of the requirements of the Annex to Regulation (EC) 
No 1370/2007 have been complied with. 

(166) As a consequence, the Commission considers that the compensation granted to certain regional bus transport op­
erators and referred to in recital 96 under (a) and (c) complies with the provisions of Regulation (EC) 
No 1370/2007, so that in accordance with Article 9 thereof the aid should be considered as compatible with the 
internal market and exempt from prior notification. 

7.2.2. Increase of equity capital for DP Ústí (measure referred to in recital 96 under (e)) 

(167)  According to the Czech authorities, the increase of the equity capital of DP Ústí by CZK 160 000 000 carried 
out by the Municipality of Ústí nad Labem in 2006 is compatible with the internal market as a measure meeting 
the needs of coordination of transport in line with Article 3(1)(b) of Regulation (EEC) No 1107/70 (39). Under 
that exemption, aid for the coordination of transport is compatible with the internal market where that ‘aid is 
granted to undertakings which have to bear expenditure relating to the infrastructure used by them, while other 
undertakings are not subject to a like burden. In determining the amount of aid thus granted, account shall be 
taken of the infrastructure costs which competing modes of transport do not have to bear.’ 
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(38) See, e.g. Commission Decision C 3/08 (ex NN 102/05) of 26 November 2008 — Czech Republic — Public service compensations for 
Southern Moravia Bus Companies (OJ L 97, 16.4.2009, p. 14), recital 71. 

(39) The exemption under Article 3(1)(b) was used in the past in a number of Commission decisions involving State aid schemes. See, 
e.g. Commission Decision C(2007) 3394 final of 18 July 2007 in Case N 720/06 — Port of Brussels (OJ C 307, 18.12.2007, p. 10), and 
Commission Decision C(2002)3248 final of 18 September 2002 in Case N 308/02 — Scheme for granting investment aid for railway 
infrastructure in Saxony-Anhalt (OJ C 277, 14.11.2002, p. 2). As regards ad hoc measures, the exemption was applied in the case of 
investment aid in favour of Stora Enso Langerbrugge; see Commission Decision C(2004) 3351 of 8 September 2004 in Case C 73/03 — 
Investment aid in favour of Stora Enso Langerbrugge (OJ L 53, 26.2.2005, p. 66). The conditions used in that Decision for assessing 
compatibility include: qualification of the measure as transport coordination, higher infrastructure costs compared to competing modes 
of transport, maximum intensity of the aid of 50 % and existence of an incentive effect. 



(168)  Regulation (EEC) No 1107/70 was repealed by Regulation (EC) No 1370/2007, so that the compatibility of aid 
for the construction of transport infrastructure can now be examined directly under Article 93 of the Treaty. The 
Commission considers that the capital increase provided by the Municipality of Ústí nad Labem to finance 
DP Ústí's construction of a trolley-bus route constitutes a coordination activity within the meaning of that provi­
sion since it seeks to shift transport activities from one mode to another. 

(169)  In line with its decisional practice (40), aid granted to undertakings for the coordination of transport is compatible 
with the internal market on the basis of Article 93 TFEU, if the following conditions are met: 

(a)  the aid contributes to an objective of common interest; 

(b)  the aid is necessary and proportionate; 

(c)  the access to the infrastructure in question is open to all users on a non-discriminatory basis; 

(d)  the aid does not lead to distortions of competition contrary to the common interest. 

7.2.2.1. Objective of general interest 

(170)  The Union has for some time pursued a policy aimed at balancing different modes of transport as well as 
boosting the competitiveness of intermodal transport vis-à-vis road transport. The main purpose of the inter­
modal transport policy of the Union is to create a modal shift from road to other modes of transport. The White 
Paper on European transport policy (41) encourages the use of environmentally friendly modes of transport to 
make them competitive alternatives to road transport. 

(171)  The Commission recalls that the transport sector is affected by negative externalities due to the fact that different 
modes do not pay the real cost they impose on society. It follows that intermodal competition is distorted and 
entails market failures. Accordingly, the Commission considers that it may be necessary for the State to intervene 
by coordinating measures in the transport sector. 

(172)  The capital increase at issue was provided exclusively to finance DP Ústí's construction of a trolley-bus route (Ústí 
nad Labem — Střekov) with the aim of improving traffic flows between those two geographical points and redu­
cing environmental pollution. The aid thus seeks to promote intermodality and improve environmental standards 
of transport in the Ústí region, which is in line with the general interest of the Union. Therefore, the Commission 
concludes that the measure helps to achieve a clearly defined objective of general interest. 

7.2.2.2. Necessity and proportionality of the aid 

(173)  The Commission considers that the measure is necessary to achieve the objective of transferring a part of the 
activity of transport from a standard bus line to a trolley-bus line, encouraging intermodal and more environmen­
tally-friendly public transport. In the absence of aid, such a shift would not take place and transport on the line 
in question would continue to be carried out by less-environmentally friendly bus transport. 

(174)  The Commission notes that DPÚK claimed in its comments that it had proposed to the authorities a significantly 
cheaper alternative for an environmentally friendly form of local transport on the line Ústí nad Labem — Střekov 
(based on CNG-buses instead of the trolley-buses of DP Ústí), but that that alternative was rejected. However, the 
Czech authorities have no official record of any formal submission by DPÚK of an alternative project for ensuring 
a more environmentally-friendly transport in the municipality. The project attached to DPÚK's submission is 
dated June 2001 and was thus not relevant at the time of the assessed capital increase. In addition, the 
Czech authorities claim that the line Ústí nad Labem — Střekov was an integral part of the trolley-bus system 
gradually being constructed since 1984 and operated since 1988. 
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(40) See point 52, decision of the Commission Decision of 9 November 2011, SA.32632 (2011/N), Belgium, Intermodal Container Terminal 
Genk (OJ C 82, 21.3.2012, p. 2); Commission Decision of 15 June 2011, SA.32224, Netherlands, Development of the Alblasserdam 
Container Transferium (OJ C 215, 21.7.2011, p. 22); Commission Decision of 20 July 2010, C 17/10, Italy, Firmin srl (OJ C 278, 
15.10.2010, p. 28); Commission Decision of 27 June 2012, SA.34056 (12/N), United Kingdom, Cable Car for London (OJ C 220, 
25.7.2012, p. 6); Commission Decision of 17 October 2012, SA.34501, Germany, Extension of the inland port of Königs Wuster­
hausen/Wildau (OJ C 176, 21.6.2013, p. 1); Commission Decision of 18 March 2013, SA.37402 (2013/N), Hungary, The intermodal 
development of the Freeport of Budapest (OJ C 141, 9.5.2014, p. 5). 

(41) White paper: European transport policy for 2010 (http://europa.eu/legislation_summaries/environment/tackling_climate_change/ 
l24007_en.htm) 

http://europa.eu/legislation_summaries/environment/tackling_climate_change/l24007_en.htm
http://europa.eu/legislation_summaries/environment/tackling_climate_change/l24007_en.htm


(175)  Therefore, the line Ústí nad Labem — Střekov was constructed as an integral part of the existing trolley-bus 
system built, owned and operated by DP Ústí. In addition, there is no clear evidence that any reasonable and 
available alternative existed at the time of the capital increase. Therefore, the Commission considers that any alter­
native solutions for this particular part of the network by competing providers were not a reasonable alternative 
that would need to be taken into account by the Municipality of Ústí nad Labem. 

(176) As regards the proportionality of the measure, the Commission has authorised investment aid for transport infra­
structure in the past up to an aid intensity of 50 % (42). Recently, where Member States have demonstrated the 
economic need for a higher aid intensity, the Commission has been willing to accept such higher intensities in 
duly justified cases (43). 

(177)  In the present case, the measure referred to in recital 96 under (e) provides for an aid intensity of 89 % in favour 
of DP Ústí: the total costs of construction of the trolley-bus line amounted to around CZK 179,3 million, while 
CZK 160 million thereof was financed by the capital increase. Nevertheless, the Commission considers the capital 
increase to be proportionate to achieve the stated objective of general interest for the following reasons: 

—  Contrary to aid in the form of a direct grant, the aid in question was granted through a capital increase. This 
means that the actual aid amount involved in the operation is significantly lower than the value of the capital 
increase, since the Municipality of Ústí nad Labem is the sole shareholder of DP Ústí both before and after the 
capital increase. As a 100 % shareholder in DP Ústí, the Municipality of Ústí nad Labem retains an indirect 
ownership of the trolley-bus line financed from the capital increase and will be able to reap profits from its 
operation or from its eventual sale since the value of DP Ústí would be increased due to this investment. 
Therefore, the provision of financing in the form of a capital increase ensures that the actual aid intensity is 
lower than the one resulting from a simple comparison of the capital increase and total costs of the project. 

—  As regards the incentive effect, due to the amount of the investment in this project it seems unlikely that DP 
Ústí would be able to carry out these investments without additional capital. The Commission notes in this 
respect that the construction of other, less significant parts of the trolley-bus system network in Ústí nad 
Labem were financed by other means (e.g. bank loans amounting to CZK 5 million and CZK 35 million 
in 2004 and 2005 or to CZK 40 million in 2007 — see above section 7.1.2). However, the trolley-bus line 
Ústí nad Labem — Střekov was the last outstanding significant part of the trolley-bus network system under 
construction in Ústí nad Labem since 1984. 

—  Furthermore, the Commission notes that the resources from the increase of equity capital of CZK 160 million 
are strictly bound for exclusive use in the financing of the construction of the trolley-bus line Ústí nad 
Labem — Střekov. The resources from the capital increase are kept on a separate account of DP Ústí, from 
which payments are made for the construction of the trolley-bus line. The money thus cannot be used for 
possible cross-subsidisation of the transport operation of DP Ústí. 

—  Finally, the remaining amount of the construction costs for the trolley-bus line of CZK 19,3 million was 
financed from the own resources of DP Ústí. Thus, the aid has been limited to the minimum amount neces­
sary to close the funding gap of the project. 

(178)  Accordingly, the Commission considers the aid to be proportionate to achieve the stated objective of general 
interest. 

7.2.2.3. Access to the infrastructure in question is open to all users on a non-discriminatory basis 

(179)  As a part of the public transport system, the use of the trolley-busses will be open to all passengers on a non- 
discriminatory basis. 
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(42) See Commission Decision of 31 January 2001 in Case N 597/2000, Netherlands — Subsidieregeling voor bijzondere bedrijfsaansluitingen op 
vaarwegen (OJ C 102, 31.3.2001, p. 8), Commission Decision of 14 September 2001 in Case N 208/2000, Netherlands — SOIT 
(OJ C 315, 4.11.2000, p. 22), Commission Decision of 15 November 2000 in Case N 755/1999, Italy — Bolzano (OJ C 71, 3.3.2001, 
p. 19), and Commission Decision on 20 December 2010 in Case N 490/10, Belgium — Verlenging van steunregeling N 550/2001 inzake 
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(43) See Commission Decision of 20 December 2011 in Case SA.33434, France — Aide au financement d'un chantier multimodal sur le Grand 
port maritime du Havre (OJ C 53, 23.2.2012, p. 2); Commission Decision of 17 October 2012 in Case SA.34501, Germany — Extension 
of the inland port of Königs Wusterhausen/Wildau (OJ C 176, 21.6.2013, p. 1); Commission Decision of 19 June 2013 in Case SA.35738, 
Greece — Aid for the upgrading of Katakolo port (OJ C 204, 18.7.2013, p. 3); Commission Decision of 2 July 2013 in Case SA.35418, 
Greece — Extension of Piraeus port (OJ C 256, 5.9.2013, p. 2). 



7.2.2.4. The aid must not contribute to a distortion of competition contrary to the general interest 

(180)  Transport by trolley-bus requires certain basic infrastructure in order to constitute a viable alternative to road 
transport. Given that that the capital increase is limited to the additional costs necessary for the construction of 
the trolley-bus line and does not cover the operational costs of DP Ústí, the measure referred to in recital 96 
under (e) will not result in the distortion of competition vis-à-vis transport by bus to an extent contrary to the 
general interest. 

(181) Accordingly, the Commission concludes that the State aid resulting from that operation can be deemed com­
patible with the internal market on the basis of Article 93 of the Treaty. 

8. CONCLUSION 

(182)  In light of the above, the Commission concludes that compensations granted by the Ústí Region to certain 
regional bus transport operators for discharging a public service obligation in the period from 9 September 2006 
to 2 June 2007 and the guarantees granted by the Municipality of Ústí nad Labem in favour of DP Ústí to secure 
loans of CZK 35 million and CZK 5 million do not constitute State aid within the meaning of Article 107(1) of 
the Treaty. 

(183) The Commission further concludes that compensations granted by the Ústí Region to certain regional bus trans­
port operators for discharging a public service obligation in the period of 2005-2006 and compensations granted 
by the Ústí Region to certain regional bus transport operators for discharging a public service obligation in 
the period between 9 September 2006 and 31 December 2006 constitute State aid within the meaning of 
Article 107(1) of the Treaty which is compatible with the internal market and exempt from the prior notification 
requirement laid down in Article 108(3) of the Treaty pursuant to Article 9(1) of Regulation (EC) No 1370/2007. 

(184)  Finally, the Commission concludes that the capital increase of CZK 160 million by the Municipality of Ústí nad 
Labem in favour of DP Ústí constitutes State aid which the Czech Republic unlawfully implemented in violation 
of Article 108(3) of the Treaty. However, the State aid resulting from that operation can be deemed compatible 
with the internal market on the basis of Article 93 of the Treaty. 

(185)  Accordingly, the Commission, 

HAS ADOPTED THIS DECISION: 

Article 1 

The State aid which the Czech Republic implemented in favour of ČSAD BUS Ústí nad Labem a.s., Dopravní podnik 
města Ústí nad Labem a.s., Dopravní podnik Teplice, s.r.o., Dopravní podnik měst Chomutova a Jirkova a.s., Dopravní 
podnik města Děčín, a.s., Dopravní podnik měst Mostu a Litvínova a.s., Autobusová doprava, s.r.o., Podbořany, Miroslav 
Ohem — SADO, Petr Frommel — FOBUS, Petr Stejskal — SPORTBUS and Vilém Graupner, stroj. a stav. údržba in the 
form of public transport service compensations in the period 2005 to 2006 is compatible with the internal market 
pursuant to Regulation (EC) No 1370/2007 and therefore Article 93 of the Treaty. 

The State aid which the Czech Republic implemented in favour of ČSAD Semily a.s., Dopravní podnik města Děčín, a.s., 
ČSAD Střední Čechy, spol. s r.o., Dopravní podnik Teplice, s.r.o., Dopravní podnik města Ústí nad Labem a.s., Dopravní 
podnik měst Chomutova a Jirkova a.s. and Dopravní podnik Mladá Boleslav, s.r.o. in the form of public transport service 
compensations in the period from 9 September 2006 to 31 December 2006 is compatible with the internal market 
pursuant to Regulation (EC) No 1370/2007 and therefore Article 93 of the Treaty. 

The State aid which the Czech Republic unlawfully implemented in violation of Article 108(3) of the Treaty in favour of 
Dopravní podnik města Ústí nad Labem a.s. in the form of a capital increase amounting to CZK 160 million is com­
patible with the internal market pursuant to Article 93 of the Treaty. 
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Article 2 

The measure which the Czech Republic implemented for Autobusy Karlovy Vary, a.s., Autobusy Kavka, a.s., ČSAD Slaný 
a.s., Dopravní podnik měst Mostu a Litvínova, a.s. and ZDAR, a.s. in the form of public transport service compensations 
in the period from 9 September 2006 to 2 June 2007 and for Dopravní podnik města Ústí nad Labem a.s. in the form 
of guarantees amounting to CZK 35 million and CZK 5 million do not constitute State aid within the meaning of 
Article 107(1) of the Treaty. 

Article 3 

This Decision is addressed to the Czech Republic. 

Done at Brussels, 25 June 2014. 

For the Commission 
Joaquín ALMUNIA 

Vice-President  
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COMMISSION DECISION 

of 13 November 2014 

on the Early Warning System to be used by authorising officers of the Commission and by the 
executive agencies 

(2014/792/EU) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to the Treaty establishing the European Atomic Energy Community, 

Having regard to Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council of 25 October 
2012 on the financial rules applicable to the general budget of the Union and repealing Council Regulation 
(EC, Euratom) No 1605/2002 (1), and in particular Article 56(1) thereof, 

Having regard to Council Regulation (EC) No 215/2008 of 18 February 2008 on the Financial Regulation applicable to 
the 10th European Development Fund (2), and in particular Article 17 thereof, 

Having regard to Regulation (EU, Euratom) No 883/2013 of European Parliament and of the Council of 11 September 
2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) 
No 1073/1999 (3), and in particular Article 7(6) and Article 11 thereof, 

Whereas: 

(1)  The Commission, which is responsible for executing the general budget of the European Union and any other 
funds managed by the Union with due regard to the principle of sound financial management set out in Articles 
30 to 33 of Regulation (EU, Euratom) No 966/2012, is under an obligation to counter fraud and any other illegal 
activities affecting the financial interests of the Union. In order to ensure that the authorising officers of the 
Commission and of the executive agencies are fully informed of threats to the Union's financial interest, it is 
necessary to lay down internal rules in addition to Commission Decision C(2014) 2784 (4). 

(2) In order to counter fraud and protect the financial interest of the Union, the Commission uses the Central Exclu­
sion Database (CED) referred to in Article 108 of Regulation (EU, Euratom) No 966/2012 and Commission Regu­
lation (EC, Euratom) No 1302/2008 of 17 December 2008 on the central exclusion database (5) and the Early 
Warning System (EWS) of Decision 2008/969/EC, Euratom of 16 December 2008 on the Early Warning System 
for the use of authorising officers of the Commission and the executive agencies (6). Pending the adoption by the 
legislative authority of the proposal on the amendment to the Financial Regulation (7), it is necessary to ensure 
that the EWS remains efficient. 

(3)  In the interim period, the purpose of the EWS should remain the same in substance. It should ensure, within the 
Commission and its executive agencies, the circulation of restricted information by means of registration of warn­
ings in the EWS concerning persons who could represent a threat to the Union's financial interests and reputation 
or to any other fund managed by the Union. 

(4) Given that the Directors of executive agencies have the status of authorising officer by delegation of the Commis­
sion for the implementation of operational appropriations, they should have access to the EWS in the same 
manner as Commission services for the management of the administrative and operational appropriations. 

(5) Given that the Heads of Union Delegations acting as Commission authorising officers by subdelegation in accord­
ance with Article 56(2) of Regulation (EU, Euratom) No 966/2012 have the status of authorising officer by dele­
gation of the Commission for the implementation of operational appropriations, they should have access to the 
EWS in the same manner as Commission services for the management of the administrative and operational 
appropriations. 
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(6)  The European Anti-Fraud Office (OLAF) has the obligation under Article 7(6) of Regulation (EU, Euratom) 
No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations 
conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the Euro­
pean Parliament and of the Council and Council Regulation (Euratom) No 1074/1999 to provide information to 
the Commission services concerned without delay concerning investigations in progress where they show that it 
might be appropriate to take precautionary administrative measures to protect the Union's financial interests. It 
has also the obligation under Article 11 of Regulation (EU, Euratom) No 883/2013 to draw up a report on 
completion of an investigation and to make recommendations which indicate, where appropriate, any action to 
be taken, in particular by the institutions. In order to enable the authorising officer responsible to request a 
warning, it is necessary to lay down which information OLAF is to submit to the Commission. 

(7)  OLAF should have access to the EWS for pursuing its regulatory investigation tasks and its intelligence and fraud 
prevention activities exercised under Regulation (EU, Euratom) No 883/2013. 

(8)  For reasons of simplification, the functioning of the EWS should be simplified, the number of warning categories 
should be reduced, their scope clarified and the name of warnings should be self-explanatory. 

(9)  Verification warnings based on the information transmitted by OLAF should be proposed by the Authorising 
officer responsible after consultation of the Directorate-General for Budget and the Legal Service, in close co­
operation with OLAF. 

(10)  Exclusion warnings should be proposed by the Authorising officer responsible to the Commission and should be 
assessed in a centralised manner by the Directorate-General for Budget and the Legal Service where appropriate. 
When these exclusion warnings are proposed on the basis of information transmitted by OLAF, they should be 
assessed in close cooperation with OLAF. The same procedure should apply when the authorising officer respon­
sible envisages taking any act that might adversely affect the rights of the person concerned. 

(11)  The Authorising officer responsible should decide on consequences needed to protect the Union's financial 
interest, in close cooperation with OLAF and should inform OLAF of this decision. 

(12)  The authorising officer responsible should be responsible for requesting entry, modification or removal or 
renewal of warnings. In order to preserve an adequate level of control, such requests should be made at the hier­
archical level set out in the Commission Decision C(2014) 2784. 

(13)  The accounting officer should ensure the appropriate technical arrangements for an effective application of the 
EWS through the central accounting system of the Commission. 

(14)  Detailed information on the recovery orders and attachment orders will be made available to all Commission 
services and executives agencies via the central accounting system of the Commission. The warnings W3a (attach­
ment order) and W4 (recovery order) foreseen under Decision 2008/969/EC, Euratom should be discontinued. 
This sole information does not systematically justify a warning. It requires an analysis of all the specific circum­
stances of the case by the authorising officer responsible in order to decide whether a warning is necessary or 
not. 

(15) Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protec­
tion of individuals with regard to the processing of personal data by the Community institutions and bodies and 
on the free movement of such data (1) provides that the processing of personal data by the Commission must 
respect the lawful processing requirements and the requirements relating to the transfer of data laid down therein, 
and that such processing is subject to prior checking by the European Data Protection Supervisor following notifi­
cation by the Commission Data Protection Officer. 

(16)  Data protection provisions should lay down the rights of the persons whose data is or could be introduced in the 
EWS. 

(17)  Certain data protection rights are subject to exceptions laid down in Article 20 of Regulation (EC) No 45/2001, 
which have to be analysed on a case by case basis and applied temporarily. The service responsible for requesting 
entry, modification, including rectification or removal of relevant information should decide on the applications 
of these exceptions. 
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(18)  The person subject to a possible exclusion warning should be given the opportunity to express its views in 
writing before the request of registration of the warning relating to that person in the EWS is made. The same 
opportunity should be given when the authorising officer responsible envisages taking any act that might 
adversely affect the rights of the person concerned. 

(19)  This opportunity should be exceptionally deferred to preserve the confidentiality of the investigation or of the 
national legal proceedings if there are compelling legitimate grounds. 

(20)  Decision 2008/969/EC, Euratom should continue to apply until 1 July 2015 in so far as it is necessary to ensure 
the respect of the Council regulations on restrictive measures, taken on the basis of Article 215 of the Treaty on 
the Functioning of the European Union (TFEU), until the accrual based accounting (ABAC) system takes into 
account the information contained in the relevant database of the service responsible for Foreign Policy Instru­
ments. This takes the form of the registration of a W5b warning referred to in Decision 2008/969//EC, Euratom. 

(21)  Decision 2008/969/EC, Euratom should continue to apply to W3a and W4 warnings until 1 July 2015, which 
should be until then assimilated to verification warnings for the application of Section 4 of this Decision. 

(22) Implementation of this decision requires regular assessment of the functioning of the EWS and its effective contri­
bution to the protection of the Union's financial interests. 

HAS DECIDED AS FOLLOWS: 

SECTION 1 

GENERAL PROVISIONS 

Article 1 

Subject matter, scope and aim 

1. This decision establishes the Early Warning System (the ‘EWS’) to be used by authorising officers of the Commis­
sion and of the executive agencies when they implement the general budget of the European Union and any other fund 
managed by the Union. 

2. The EWS contributes to the protection of the Union's financial interests and the safeguard of the Union's image, 
the fight against fraud and the sound financial management. 

3. The aim of the EWS is to: 

(a)  inform by means of registration of warnings the authorising officers responsible of the Commission and of the 
executive agencies that a person could represent a threat to the Union's financial interests and image or to any other 
fund managed by the Union; and 

(b)  enable the authorising officer responsible to make verifications or take appropriate measures, including those 
referred to in Section 4 on the basis of warnings. 

4. The information contributes to ensure: 

(a)  the prevention of risks by means of verification on the basis of early information on a person for suspicion of or 
findings related to any of the following acts: 

—  substantial error or irregularity; 

—  professional misconduct; 

—  serious breach of contract; or 

—  fraud, corruption or any illegal activity detrimental to the Union's financial interests as referred to in Article 141 
of Delegated Regulation (EU) No 1268/2012 (1); 

14.11.2014 L 329/70 Official Journal of the European Union EN     

(1) Commission Delegated Regulation (EU) No 1268/2012 of 29 October 2012 on the rules of application of Regulation (EU, Euratom) No 
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(b) The exclusion of a person under Articles 106(1) and 109(1) of Regulation (EU, Euratom) No 966/2012 of the Euro­
pean Parliament and of the Council of 25 October 2012 on the financial rules applicable to the general budget of 
the Union and repealing Council Regulation (EC, Euratom) No 1605/2002 (the ‘FR’). 

Article 2 

Definitions 

For the purposes of this decision, the following definitions shall apply: 

(a)  ‘the accounting officer’ means the accounting officer of the Commission or the subordinate member of staff to 
whom the accounting officer has delegated certain tasks pursuant to Article 69 of Regulation (EU, Euratom) 
No 966/2012; 

(b)  ‘the authorising officer responsible’ means the authorising officer by delegation of the Commission within the 
meaning of Article 65 of Regulation (EU, Euratom) No 966/2012 responsible in accordance with the internal rules 
for the implementation of the general budget of the European Union (‘the budget’), including directors of executive 
agencies, authorising officers by subdelegation within the meaning of Article 65 of that Regulation exercising the 
function of director, and the Heads of Union Delegations acting as Commission authorising officers by subdelegation 
in accordance with Article 56(2) of that Regulation; 

(c)  ‘data subject’ means an identifiable person as referred to in Regulation (EC) No 45/2001 of the European Parliament 
and of the Council of 18 December 2000 on the protection of individuals with regard to the processing of personal 
data by the Community institutions and bodies and on the free movement of such data; 

(d)  ‘findings’ means established facts discovered during the implementation of a legal commitment, or recorded in the 
context of audits or investigations carried out by the Court of Auditors, the Anti-Fraud Office (OLAF), the Internal 
Audit Service (IAS) or any other audit or control made under the responsibility of the authorising officer respon­
sible; 

(e)  ‘legal commitment’ means a commitment entered into by the Commission under Titles V to VIII of Part 1, and 
Part 2 of Regulation (EU, Euratom) No 966/2012; 

(f)  ‘person’ means any natural person or any legal person or any association without legal personality as listed below: 

—  a recipient as defined in Article 2(i) of Regulation (EU, Euratom) No 966/2012, 

—  a candidate or a tenderer, 

—  a grant applicant, 

—  a participant in a prize contest, 

—  a remunerated external expert under Article 204 of Regulation (EU, Euratom) No 966/2012, 

—  a person with powers of representation, decision-making or control over another legal person referred to in 
Article 106(1)(b) and (e) of Regulation (EU, Euratom) No 966/2012; 

(g)  ‘professional misconduct’ means violation of laws or regulations or of ethical standards of the profession to which 
the person belongs, as well as any wrongful conduct which has an impact on its professional credibility; 

(h)  ‘Subcontractor’ means an economic operator who is proposed by a candidate or tenderer or contractor to perform 
part of a contract, while the contracting authority has no direct legal commitment with it; 

(i)  ‘substantial error or irregularity’ means a substantial error or irregularity as defined in Article 166(2) of Delegated 
Regulation (EU) No 1268/2012; 

(j)  ‘warning contact person’ means the person within the service responsible for the request who is in charge of the 
warning file until its removal. 
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Article 3 

Functioning of the EWS 

1. The accounting officer shall ensure appropriate technical arrangements for an effective functioning of the EWS and 
its monitoring. 

The accounting officer shall enter, modify, renew or remove EWS warnings requested by the authorising officer respon­
sible. 

2. The accounting officer shall adopt implementing measures concerning technical aspects and define associated pro­
cedures, including in the field of security. 

The accounting officer shall notify those measures to the Commission services and the executive agencies. 

Article 4 

Power and procedure to request, modify, renew or remove a warning 

1. Only the authorising officer responsible may request registration, modification, renewal or removal of warning. 

2. The authorising officer responsible shall address the request for registration, modification, renewal or removal of 
warnings to the accounting officer. The authorising officer responsible shall use the form set out in the Annex of this 
Decision. 

3. The warning contact person referred to in Article 8 verifies that the requirements of Article 11 or 12 are fulfilled 
before transmitting the request to the accounting officer. 

Article 5 

Access to the EWS 

The Commission services and executive agencies shall have direct access to the information contained in the EWS via 
the central accounting system of the Commission. 

The Commission services or executive agencies responsible for a local system may use that central accounting system to 
access the information stored in the EWS, if data-consistency between the local system and the central accounting 
system is guaranteed. 

Article 6 

The use of the EWS 

Information stored in the EWS may be used only for the purpose of the implementation of the budget or of any other 
fund managed by the Union. This shall not affect the information contained in the central exclusion database (hereinafter 
‘CED’) referred to in Article 1(2) and (3) of Regulation (EC, Euratom) No 1302/2008 (1). 

OLAF may use the information contained in the EWS and the CED for its investigations pursuant to Regulation 
(EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investi­
gations conducted by OLAF and repealing Regulation (EC) No 1073/1999 (‘OLAF Regulation’), and for fraud prevention 
activities, including risk analysis. 

Article 7 

Timing of the consultation of the EWS 

The authorising officer responsible shall verify if there is a warning in the EWS concerning a person at the following 
stages: 

(a)  before an individual budgetary commitment is entered; 

(b)  before a global budgetary commitment is entered if the person is known at that stage; 
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(c) in the case of provisional budgetary commitments, before concluding the legal commitment giving rise to an entitle­
ment to subsequent payments unless it concerns payment of staff and the reimbursement of travel expenditure 
related to participation in meetings and competitions; 

(d)  in the case of procurement or grant award procedures, prize contests and calls for expression of interests, at the 
latest before the award decision; 

(e)  in the case of procurement, if the contracting authority limits the number of candidates invited to submit a tender, 
before the selection of candidates has been completed; 

(f) before any payment unless it concerns payment of staff and the reimbursement of travel expenditure related to parti­
cipation in meetings and competitions. 

Article 8 

Warning contact person 

The warning contact person shall: 

(a)  prepare the request for registration of a warning; 

(b)  transmit the request and any other information related to the warning to the accounting officer; 

(c) provide the information allowing other authorising officers responsible to make verifications or decide on the conse­
quences referred to in Section 4. 

SECTION 2 

INFORMATION ENTERED IN THE EWS 

Article 9 

Categories of warnings 

1. EWS warnings shall be divided into the following two categories: 

(a)  ‘verification warnings’, where a person is suspected or subject to findings of fraud, corruption or any illegal activities 
affecting the Union's financial interests as referred to in Article 141 of Delegated Regulation (EU) No 1268/2012, of 
substantial errors or irregularity, of professional misconduct or of serious breach of contract; 

(b)  ‘exclusion warnings’, where a person is excluded in accordance with the grounds of exclusion provided for in 
Articles 106(1) and 109(1) of Regulation (EU, Euratom) No 966/2012. 

2. A person may be subject to distinct warnings registered for different grounds. 

Article 10 

Information contained in the EWS warnings 

EWS warnings shall contain the following information: 

(a)  the identification of the person; 

(b)  the type of warning; 

(c)  the duration of the warning; 

(d)  the grounds for which a person represents a threat to the Union's financial interests and image or to any other fund 
managed by the Union; 

(e)  the information related to the contradictory procedure; 

(f)  the name of the authorising officer responsible; 

(g)  the name of the warning contact person referred to in Article 8 of this Decision. 
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Article 11 

Verification warnings 

1. The authorising officer responsible may request a verification warning where either of the following conditions is 
fulfilled: 

(a)  OLAF has informed the authorising officer responsible in accordance with Regulation (EU, Euratom) No 883/2013, 
where its investigations show that it might be appropriate to take measures to protect the financial interests of the 
Union; 

(b) the European Court of Auditors has transmitted information to the Commission or the IAS has transmitted informa­
tion to the authorising officer responsible indicating fraud, corruption or any other illegal activity affecting the 
Union's financial interests as referred to in Article 141 of Delegated Regulation (EU) No 1268/2012, or substantial 
errors or irregularity, or professional misconduct or of serious breach of contract in relation to a person; 

(c)  the authorising officer responsible has carried out a check, an audit or a control indicating fraud, corruption, any 
other illegal activity affecting the Union's financial interests as referred to in Article 141 of Delegated Regulation 
(EU) No 1268/2012, substantial errors, irregularity or professional misconduct or of serious breach of contract in 
relation to a person or has received information on such a check, audit or control. 

2. A verification warning shall have a maximum duration of one year. It shall be removed when an exclusion 
warning is requested, or when there is no longer a need for verification. 

3. At the end of the period referred to in paragraph 2, the verification warning shall be automatically removed. 

4. The authorising officer responsible may request renewal of the verification warning where OLAF informs it that 
the conclusions on investigations referred to in paragraph 1 have not yet been drawn up but that the investigations 
justify maintaining the verification warning. The authorising officer responsible may also request renewal of the verifica­
tion warning where the conditions set out under paragraph 1 (b) and (c) are still fulfilled. 

5. The authorising officer responsible shall provide the reasons why the renewal is necessary for the protection of the 
Union's financial interests and image. 

6. A renewal shall be regarded as a new request for a verification warning. 

Article 12 

Exclusion warnings 

1. The authorising officer responsible shall request an exclusion warning for the cases referred to in Article 106(1) 
or 109(1) of Regulation (EU, Euratom) No 966/2012. 

2. An exclusion warning shall be removed at the end of the exclusion period. 

3. An exclusion warning shall be automatically entered in the CED from the EWS. 

Article 13 

Information transmitted by OLAF 

When OLAF transmits information in accordance with Article 7(6) of Regulation (EU, Euratom) No 883/2013 in order 
to assist the authorising officer responsible in deciding to take precautionary measures for protecting the financial inter­
ests of the European Union or in accordance with Article 11 of Regulation (EU, Euratom) No 883/2013, this informa­
tion shall include: 

(a)  the identity of the person concerned; 

(b)  a summary of the facts in question and of the risks identified by the investigation. The summary shall be sufficient 
to allow the person to be effectively heard under Article 16 of this Decision; 

(c)  any special measures of confidentiality recommended, in particular in cases entailing the use of investigative 
measures falling within the competence of a national judicial authority or, in the case of an external investigation, 
within the competence of a national authority in accordance with the national rules applicable to investigations. 
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SECTION 3 

PROCEDURAL PROVISIONS FOR REGISTRATION OF A WARNING 

Article 14 

Prior consultation of central services for verification warnings 

Before deciding to request registration of a verification warning on the basis of the information transmitted by OLAF in 
accordance with Article 7(6) and Article 11 of Regulation (EU, Euratom) No 883/2013, the authorising officer respon­
sible shall consult the Directorate-General for Budget (central financial service) and, where appropriate, the Legal Service, 
in close cooperation with OLAF in line with Regulation (EU, Euratom) No 883/2013. 

Article 15 

Assessment of exclusion warnings by central services 

Before requesting an exclusion warning for the cases referred to in Article 106(1)(b), (c) and (e) and Article 109(1) 
proposed by the authorising officer responsible and its appropriate duration a centralised assessment by the Directorate- 
General for Budget and the Legal Service shall be carried out. Where the exclusion warning proposed by the authorising 
officer responsible is based on information transmitted by OLAF, this assessment shall be made in close cooperation 
with OLAF. 

Article 16 

Right to be heard 

1. Registration of warnings is subject to the following rules: 

(a)  Whenever the authorising officer responsible envisages requesting registration of an exclusion warning or envisages 
taking any act that might adversely affect the rights of the person concerned, he/she shall first give the person 
concerned the opportunity to express his/her views in writing. The authorising officer responsible shall give the 
person at least 14 calendar days to do so. At the same time, the authorising officer responsible shall inform the 
person that, failing a response, the warning will be registered. 

Where appropriate, the authorising officer responsible shall give to the person the opportunity to express his/views 
on the basis of the information supplied by the OLAF. 

(b)  If the person submits comments that do not change the assessment of the authorising officer responsible, the latter 
will request the accounting officer to activate the warning. 

If the person submits comments that, in the view of the authorising officer responsible, render a warning dispropor­
tionate or unnecessary, the warning will not be activated and the person will be notified accordingly. 

The accounting officer will confirm the registration of the warning in the EWS to the authorising officer responsible, 
as appropriate. 

(c)  The authorising officer responsible will notify the person of the activation of the warning and of its duration. 
However, the notification is not necessary if the person has not replied to the invitation to submit its comments in 
writing. 

2. The authorising officer responsible may request registration of an exclusion warning for the cases referred to in 
Article 106(1)(e) of Regulation (EU, Euratom) No 966/2012 pending the decision on the duration of the exclusion, 
already before having given the person the opportunity to express his/her views. The authorising officer responsible 
shall give the person the opportunity to present his/her views on the duration of the exclusion. 

3. The authorising officer responsible may request registration of an exclusion warning for the situations referred to 
in Article 106(1)(a) of Regulation (EU, Euratom) No 966/2012 already before having given the person the opportunity 
to express his/her views if he/she has an official document establishing the situation. The authorising officer responsible 
shall notify the person of the registration of the exclusion warning. 
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4. The authorising officer responsible may exceptionally defer the opportunity given to the person to express his/her 
views in writing before the request for registration of an exclusion warning or before taking any act that might adversely 
affect the rights of the person concerned, provided that there are compelling legitimate grounds to preserve the confi­
dentiality of the investigation or of the national legal proceedings while still proceeding with the registration of the 
warning. 

5. When OLAF informs the authorising officer responsible in accordance with Article 13, it shall indicate if the confi­
dentiality of the investigation or of a national judicial proceeding needs to be preserved and if the opportunity given to 
the person to express his/her views needs to be deferred. 

6. The person shall be given the opportunity to express his/her views as soon as the grounds for protecting an inves­
tigation or national legal proceedings have ceased to exist. 

Article 17 

Data protection and rights of data subjects 

1. The authorising officer responsible shall inform the data subjects that data concerning them may be included in 
the EWS and to whom the data may be communicated. This general information shall be communicated in writing, in 
particular, in the calls for tender, calls for proposals, prize contests and in the absence of calls before awarding contracts 
or grants. 

2. The authorising officer responsible who requests the registration of a warning shall be responsible for the relations 
with the person whose data are introduced into the EWS. He/she shall respond to requests from a person concerned to 
rectify inaccurate or incomplete personal data and to any other requests or questions from this person. 

3. A person may also request in writing information from the accounting officer on whether he/she is registered in 
the EWS. 

The accounting officer shall provide this information unless the authorising officer responsible, in agreement with OLAF 
where appropriate decides that restrictions of Article 20(1) of Regulation (EC) No 45/2001 apply. 

4. Removed warnings shall be accessible for audit and investigation purposes only and shall not be visible for the 
users of the EWS. 

However, personal data contained in warnings referring to natural persons shall remain accessible for such purposes 
only for five years after the removal of the warning. 

Article 18 

Review of the warning 

If the person for whom a warning is registered in the EWS provides new elements demonstrating that the grounds for 
registration do no longer exist, the authorising officer responsible shall request the removal of the warning. 

The person for whom an exclusion warning is registered in the EWS may complain to the Ombudsman and seek judicial 
review. 

SECTION 4 

CONSEQUENCES OF THE WARNINGS 

Article 19 

General rules governing the consequences 

1. The authorising officer responsible shall ask any relevant information from the warning contact person to be able 
to decide on the consequences set out in this Section. 

2. Where on the basis of information provided by OLAF the authorising officer responsible requests the registration 
of a verification warning under Article 11, the authorising officer responsible shall follow the procedure set out in 
Article 14 or 15 of this Decision and decide on the consequences in close cooperation with OLAF in line with Regu­
lation (EU, Euratom) No 883/2013. 
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3. When deciding on the consequences, the authorising officer responsible shall take into account the following 
criteria for all warnings: 

(a)  the risks to the Union's financial interests and image; 

(b)  the amount and duration of the legal commitment; 

(c)  the urgency in the implementation of the legal commitment; 

(d)  the nature of the facts; 

(e)  the seriousness of the facts; and 

(f)  the possible consequences on the implementation of the legal commitment. 

For exclusion warnings, the authorising officer responsible shall also take into account the nature and seriousness of the 
grounds for exclusion and the necessity of the continuity of the service. 

4. The authorising officer responsible shall, in any case, justify his/her decision on the consequences in writing. 

Article 20 

Consequence of verifications warnings 

1. In case of procurement or grant award procedures or contests for prizes, verification referred may be the 
following: 

(a)  the authorising officer responsible may request additional supporting documents as set out in the procurement or 
grant award procedure or contest for prizes; 

(b)  for grant award procedure, an analysis of the risk related to pre-financing. 

2. In case of a legal commitment, verification referred may be the following: 

(a)  verification that the action is compliant with the legal commitment, including the respect of deadlines and content 
of deliverables; 

(b)  for existing grants, verification of the eligibility of costs before payment or the performance of an audit or of on the 
spot checks. 

Article 21 

Right to be heard after a verification warning 

The procedure set out under Article 15 of this Decision and the right to be heard set out under Article 16 of this Deci­
sion shall also apply when an authorising officer responsible following a verification warning envisages taking any act 
that might adversely affect the rights of the person concerned. 

Article 22 

Consequences of exclusion warnings on procedures and legal commitments 

1. In case of procurement or grant award procedures or contests for prizes, the authorising officer responsible shall 
exclude a person subject to an exclusion warning from participating in procurement or grant award procedures, unless 
the conditions set out in Article 106(2) of Regulation (EU, Euratom) No 966/2012 are fulfilled, when the person is in a 
monopoly situation. 

2. In case of existing legal commitments, the authorising officer responsible shall decide on the consequences, 
including any of the following: 

(a)  to proceed with the implementation of the contract or grant and make any appropriate verifications; 

(b)  to suspend the time limit for payments in accordance with Article 92(2) of Regulation (EU, Euratom) No 966/2012; 

(c)  to suspend payments in accordance with Article 208 of Delegated Regulation (EU) No 1268/2012; 

(d)  to suspend implementation of the contract or grant in accordance with Article 116 and Article 135(5) of Regulation 
(EU, Euratom) No 966/2012; 
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(e)  to terminate the legal commitment if the provision of the legal commitment foresees the termination on the basis of 
the information for which the warning was registered. 

3. If the person is a subcontractor, the authorising officer responsible shall require the tenderer or candidate or the 
contractor to substitute the subcontractor. 

Article 23 

Consequences of exclusion warnings on budget transactions 

1. In case of an exclusion warning, where appropriate, the authorising officer responsible shall confirm in the 
accounting system that the payment should be made despite the existence of the warning. 

2. Where an exclusion warning is registered, no individual budgetary commitment, no registration of an individual 
legal commitment in the budgetary accounts based on a global commitment and no conclusion of a legal commitment 
based on a provisional commitment shall be made, except where the person is in a monopoly situation under the condi­
tions laid down in Article 106(2) of Regulation (EU, Euratom) No 966/2012. 

SECTION 5 

FINAL PROVISIONS 

Article 24 

Repeal 

Decision 2008/969/EC, Euratom on the Early Warning System for the use of authorising officers of the Commission 
and the executive agencies is repealed. 

Article 25 

Transitional provisions 

1. Exclusion warnings registered under Decision 2008/969/EC, Euratom shall remain active until the end of their dur­
ation in accordance with that decision. 

2. W1, W2 and W3b warnings registered under Decision 2008/969/EC, Euratom shall be regarded as verification 
warnings under this Decision. 

3. W3a and W4 warnings shall continue to be registered until 1 July 2015 under the conditions set out in Decision 
2008/969/EC, Euratom. For the application of Section 4 of this Decision, warnings W3a and W4 shall be regarded as 
verification warnings under this Decision. Decision 2008/969/EC, Euratom shall continue to apply to warnings W5b 
until 1 July 2015. 

Article 26 

Publication 

This Decision shall be published in the Official Journal of the European Union. 

Done at Brussels, 13 November 2014. 

For the Commission 
Kristalina GEORGIEVA 

Vice-President  
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ANNEX 

STANDARD FORM 

Request by Authorising officer responsible for data entry into the Early Warning System (EWS) or the central 
exclusion database (CED), its modification or removal, to address to the accounting officer 

NB: one request per warning 

Subject: Request for the [registration/removal/modification] of a warning in the [EWS/CED] 

Name of the official: 

Name of the warning contact person: 

Request for 

registration of a warning 

removal of the warning (1) whose introduction was requested by note Ares [xx], dated: 

modification of the warning (2) (including renewal of an existing registration) whose introduction was requested by 
note Ares [xx], dated: 

concerning the following person: 

Name (and, where the person is a natural person, given name) of the person: 

Legal form (if legal entity): 

Name, given name of the person(s) with powers of representation over the legal person: 

Address (if legal person, address of the headquarters): street/no/postcode/place/country 

Information related to the Legal Entities File (LEF): 

This entity already exists in the LEF under the following(s) key(s): 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

The request for validation of this entity in the LEF has already been made. 

I attach the printed ABAC screen of the request made, which has the following key (normally starting with ‘ABC’): 
. . . . . . . . . . . . . . . . . . .  A supporting document for the validation of the request is enclosed. 

The request concerns an entity which does not exist in the LEF and for which information was obtained from an 
implementing authority or body pursuant to Article 108(2) and (3) of the Financial Regulation (enclosed).    

1)  I request introduction of the following warning: 

verification warning for the following reasons: 

If required, indicate reference to the consultation of DG BUDG and, where appropriate, the LS: 

Exclusion pursuant to Financial Regulation (FR) 

Article 106(1)(a) FR 

Article 106(1)(b) FR 

Indicate the denomination of the court that rendered the judgment which has the force of res judicata: 

Indicate the date of the judgment which has the force of res judicata: DD/MM/YYYY 
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Indicate reference to the assessment of the LS and DG BUDG: 

Indicate reference to the contradictory procedure: 

Article 106(1)(c) FR 

Indicate reference to the assessment of the LS and DG BUDG: 

Indicate reference to the contradictory procedure: 

Article 106(1)(d) FR 

Indicate reference to the contradictory procedure: 

Article 106(1)(e) FR 

Indicate reference to the assessment of the LS and DG BUDG: 

Indicate reference to the contradictory procedure: 

Indicate the denomination of the court that rendered the judgment which has the force of res judicata: 

Indicate the date of the judgment which has the force of res judicata: DD/MM/YYYY 

Article 106(1)(f) FR (Penalties of Article 109(1) FR) 

Indicate reference to the assessment of the LS and DG BUDG: 

Indicate reference to the contradictory procedure and reference to the decision of the AOR and date: 

2)  Description of the reasons for the warning request (1): 

3)  Registration duration (2):    

I certify that the information communicated was established and transmitted in accordance with Regulation (EC) 
No 45/2001 of the European Parliament and of the Council concerning the protection of personal data. 

[Signature of the person authorised to request introduction, removal or modification of the warning] 

Copy:  
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(1) Where description cannot be given pursuant to confidentiality requirements, indicate: ‘not disclosed’. 
(2) The duration of the exclusion pursuant to Article 106(1) points (b), (c), (e) and (f) of the Financial Regulation has to be decided by the 

authorising officer within the meaning of Article 2 of the decision on the early warning system. The duration of the exclusion pursuant 
to Article 106(1) points (a) and (d) of the Financial Regulation shall be registered for a maximum of 5 years. 
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