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II

(Non-legislative acts)

INTERNATIONAL AGREEMENTS

COUNCIL DECISION (EU) 2018/1 528
of 11 October 2018

on the signing, on behalf of the Union, of the Voluntary Partnership Agreement between the
European Union and the Socialist Republic of Viet Nam on forest law enforcement, governance
and trade

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular the first subparagraph of
Article 207(3), in conjunction with Article 218(5) thereof,

Having regard to the proposal from the European Commission,
Whereas:

(1)  In May 2003, the Commission adopted a Communication to the European Parliament and to the Council entitled
‘Forest Law Enforcement, Governance and Trade (FLEGT): Proposal for an EU Action Plan’ which called for
measures to address illegal logging by developing voluntary partnership agreements with timber-producing
countries (‘the EU Action Plan’). Council conclusions on the EU Action Plan were adopted in October 2003 ()
and the European Parliament adopted a resolution on the subject on 7 July 2005 (3.

(2)  On 5 December 2005, the Council authorised the Commission to open negotiations with timber-producing
countries on partnership agreements to implement the EU Action Plan.

(3)  On 20 December 2005, the Council adopted Regulation (EC) No 2173/2005 (*) which established a FLEGT
licensing scheme for imports of timber into the Union from countries with which the Union has concluded
voluntary partnership agreements.

(4)  The negotiations with the Socialist Republic of Viet Nam have been successfully concluded, and the Voluntary
Partnership Agreement between the European Union and the Socialist Republic of Viet Nam on forest law
enforcement, governance and trade (‘the Agreement’) was initialled on 11 May 2017.

(5)  The Agreement should be signed,
HAS ADOPTED THIS DECISION:

Article 1

The signing on behalf of the Union of the Voluntary Partnership Agreement between the European Union and the
Socialist Republic of Viet Nam on forest law enforcement, governance and trade is hereby authorised, subject to the
conclusion of the said Agreement (*).

() 0JC268,7.11.2003,p. 1.

() OJC157E, 6.7.2006, p. 482.

(}) Council Regulation (EC) No 2173/2005 of 20 December 2005 on the establishment of a FLEGT licensing scheme for imports of timber
into the European Community (OJ L 347, 30.12.2005, p. 1).

(*) The text of the Agreement will be published together with the decision on its conclusion.
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Article 2

The President of the Council is hereby authorised to designate the person(s) empowered to sign the Agreement on behalf
of the Union.

Article 3

This Decision shall enter into force on the date of its adoption.

Done at Luxembourg, 11 October 2018.

For the Council
The President
J. MOSER
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REGULATIONS

COMMISSION IMPLEMENTING REGULATION (EU) 2018/ 1529
of 8 October 2018

entering a name in the register of protected designations of origin and protected geographical
indications (‘Cioccolato di Modica’ (PGI))

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 1151/2012 of the European Parliament and of the Council of 21 November 2012
on quality schemes for agricultural products and foodstuffs ('), and in particular Article 52(2) thereof,

Whereas:

(1) Pursuant to Article 50(2)(a) of Regulation (EU) No 11512012, Italy’s application to register the name ‘Cioccolato
di Modica’ was published in the Official Journal of the European Union (%).

(2)  As no statement of opposition under Article 51 of Regulation (EU) No 1151/2012 has been received by the
Commission, the name ‘Cioccolato di Modica’ should therefore be entered in the register,

HAS ADOPTED THIS REGULATION:

Article 1
The name ‘Cioccolato di Modica’ (PGI) is hereby entered in the register.
The name specified in the first paragraph denotes a product in Class 2.2. — chocolate and derived products, as listed in
Annex XI to Commission Implementing Regulation (EU) No 668/2014 ().

Article 2

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 8 October 2018.

For the Commission,
On behalf of the President,
Phil HOGAN

Member of the Commission

() OJL343,14.12.2012,p. 1.

() 0JC159,7.5.2018, p. 32.

(*) Commission Implementing Regulation (EU) No 668/2014 of 13 June 2014 laying down rules for the application of Regulation (EU)
No 1151/2012 of the European Parliament and of the Council on quality schemes for agricultural products and foodstuffs (O] L 179,
19.6.2014, p. 36).



L 2574 Official Journal of the European Union 15.10.2018

COMMISSION IMPLEMENTING REGULATION (EU) 2018/ 1530
of 10 October 2018

concerning the classification of certain goods in the Combined Nomenclature

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013
laying down the Union Customs Code ('), and in particular Article 57(4) and Article 58(2) thereof,

Whereas:

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Council Regulation (EEC)
No 2658/87 (3, it is necessary to adopt measures concerning the classification of the goods referred to in the
Annex to this Regulation.

(2)  Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined
Nomenclature. Those rules apply also to any other nomenclature which is wholly or partly based on it or which
adds any additional subdivision to it and which is established by specific provisions of the Union, with a view to
the application of tariff and other measures relating to trade in goods.

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table.

(4) It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this
Regulation which does not conform to this Regulation may, for a certain period, continue to be invoked by the
holder in accordance with Article 34(9) of Regulation (EU) No 952/2013. That period should be set at three
months.

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Customs Code
Committee,

HAS ADOPTED THIS REGULATION:

Article 1

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined
Nomenclature under the CN code indicated in column (2) of that table.

Article 2

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with
Article 34(9) of Regulation (EU) No 952/2013 for a period of three months from the date of entry into force of this
Regulation.

Article 3

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.

() OJL269,10.10.2013,p. 1.
(%) Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs Tariff
(OJL 256,7.9.1987, p. 1).
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This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 10 October 2018.

For the Commission,
On behalf of the President,
Stephen QUEST
Director-General

Directorate-General for Taxation and Customs Union
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Official Journal of the European Union
ANNEX
Description of the goods Cl(agii_ﬁcf)aé;m Reasons
1) (2) &)
A rectangular shaped article made of plastics, 3926 90 97 Classification is determined by general rules 1,

with dimensions of approximately 18 x 5 x
2 mm. The article is fitted with a plastic cord to
attach it to a mobile phone and with a rubber
seal.

The article is designed to cover and protect USB
sockets of a specific model of mobile phone.

The article protects the mobile phone against
water and dust.

3(b) and 6 for the interpretation of the Com-
bined Nomenclature and by the wording of
CN codes 3926, 3926 90 and 3926 90 97.

The article is not a part of a mobile phone for
the purposes of Note 2 to Section XVI as the
mechanical or electrical functioning of the mo-
bile phone is not dependent upon the article (see
judgments of the Court of Justice of 15 May
2014, Data 1/O, C-297/13, ECLLEU:C:2014:331,
paragraph 35, and of 20 November 2014, Rohm
Semiconductor, C-666/13, ECLLEU:C:2014:2388,
paragraph 46).

The article only serves as a protection of the mo-
bile phone. Classification under heading 8517 as
a part suitable for use solely or principally with
telephones for cellular networks is therefore ex-
cluded.

The article is to be classified according to the
constituent material which gives the article its es-
sential character. The plastic gives the article its
essential character as its presence is predominant
in quantity and because of its determinant role
in relation to its use.

Consequently, the article is to be classified under
CN code 3926 90 97 as other articles of plas-
tics.

15.10.2018
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COMMISSION IMPLEMENTING REGULATION (EU) 2018/ 1531
of 10 October 2018

concerning the classification of certain goods in the Combined Nomenclature

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013
laying down the Union Customs Code ('), and in particular Article 57(4) and Article 58(2) thereof,

Whereas:

(1)  In order to ensure uniform application of the Combined Nomenclature annexed to Council Regulation (EEC)
No 2658/87 (3, it is necessary to adopt measures concerning the classification of the goods referred to in the
Annex to this Regulation.

(2)  Regulation (EEC) No 2658/87 has laid down the general rules for the interpretation of the Combined
Nomenclature. Those rules apply also to any other nomenclature which is wholly or partly based on it or which
adds any additional subdivision to it and which is established by specific provisions of the Union, with a view to
the application of tariff and other measures relating to trade in goods.

(3)  Pursuant to those general rules, the goods described in column (1) of the table set out in the Annex should be
classified under the CN code indicated in column (2), by virtue of the reasons set out in column (3) of that table.

(4) It is appropriate to provide that binding tariff information issued in respect of the goods concerned by this
Regulation which does not conform to this Regulation may, for a certain period, continue to be invoked by the
holder in accordance with Article 34(9) of Regulation (EU) No 952/2013. That period should be set at three
months.

(5)  The measures provided for in this Regulation are in accordance with the opinion of the Customs Code
Committee,

HAS ADOPTED THIS REGULATION:

Article 1

The goods described in column (1) of the table set out in the Annex shall be classified within the Combined
Nomenclature under the CN code indicated in column (2) of that table.

Article 2

Binding tariff information which does not conform to this Regulation may continue to be invoked in accordance with
Article 34(9) of Regulation (EU) No 952/2013 for a period of three months from the date of entry into force of this
Regulation.

Article 3

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.

() OJL269,10.10.2013,p. 1.
(%) Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs Tariff
(OJL 256,7.9.1987, p. 1).
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This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 10 October 2018.

For the Commission,
On behalf of the President,
Stephen QUEST
Director-General

Directorate-General for Taxation and Customs Union
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ANNEX

Description of the goods

Classification
(CN-code)

Reasons

1

@

6)

Flat flexible article made from an air bubble type
sheet of plastics, circular in shape, with a dia-
meter of approximately 305 cm.

The article is presented as a cover for a swim-
ming pool or paddling pool to keep the water at
an optimal temperature and to keep the pool
clean.

See images (¥).

3926 90 92

Classification is determined by general rules 1
and 6 for the interpretation of the Combined
Nomenclature and by the wording of CN
codes 3926, 3926 90 and 3926 90 92.

Classification of the article under heading 9506
as a part or an accessory of a swimming pool
or a paddling pool is excluded, because the
article is not identifiable as being suitable for use
solely or principally with swimming pools or
paddling pools within the meaning of note 3 to
Chapter 95. Moreover, the article cannot be con-
sidered a part or an accessory to a swimming
pool or a paddling pool of heading 9506,
because it is neither indispensable for the func-
tioning of a swimming pool or a paddling pool,
nor does it adapt those pools to a particular
operation or increase their range of operations
or enable them to perform a particular service
connected with their main function which is
swimming or paddling (see judgment of the
Court of Justice of 16 June 2011, Unomedical,
C-152/10, ECLLEU:C:2011:402, paragraphs 29
and 36). The swimming pool or paddling pool
cannot be used when covered.

Classification as ‘plates, sheets, film, foil and
strip’ under headings 3920 or 3921 is excluded
by virtue of note 10 to Chapter 39, because the
article is cut into a round shape, rather than
being uncut or being cut into a rectangle.

The article is therefore to be classified according
to its constituent material under CN
code 3926 90 92 as ‘other articles of plastics,
made from sheet’.

(*) The images are purely for information.

L 257/9
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COMMISSION IMPLEMENTING REGULATION (EU) 2018/ 1532
of 12 October 2018

concerning the non-renewal of approval of the active substance diquat, in accordance with

Regulation (EC) No 1107/2009 of the European Parliament and of the Council concerning the

placing of plant protection products on the market, and amending Commission Implementing
Regulation (EU) No 540/2011

(Text with EEA relevance)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October 2009
concerning the placing of plant protection products on the market and repealing Council Directives 79/117/EEC and
91/414/EEC (%), and in particular Article 20(1) and Article 78(2) thereof,

Whereas:

(1)  Commission Directive 2001/21/EC (3 included diquat as an active substance in Annex I to Council Directive
91/414/EEC ().

(2)  Active substances included in Annex I to Directive 91/414/EEC are deemed to have been approved under
Regulation (EC) No 1107/2009 and are listed in Part A of the Annex to Commission Implementing Regulation
(EU) No 540/2011 ().

(3)  The approval of the active substance diquat, as set out in Part A of the Annex to Implementing Regulation (EU)
No 540/2011, expires on 30 June 2019.

(4)  Two applications for the renewal of the inclusion of diquat in Annex I to Directive 91/414/EEC were submitted
in accordance with Article 4 of Commission Regulation (EU) No 1141/2010 (*) within the time period provided
for in that Article.

(5)  The applicants submitted the supplementary dossiers required in accordance with Article 9 of Regulation (EU)
No 1141/2010. The applications were found to be complete by the rapporteur Member State.

(6) The rapporteur Member State prepared a renewal assessment report in consultation with the co-rapporteur
Member State and submitted it to the European Food Safety Authority (the Authority’) and the Commission on
19 September 2014.

(7)  The Authority communicated the renewal assessment report to the applicants and to the Member States for
comments and forwarded the comments received to the Commission. The Authority also made the supple-
mentary summary dossier available to the public.

(8)  On 12 November 2015 the Authority communicated to the Commission its conclusion (°) on whether diquat
can be expected to meet the approval criteria provided for in Article 4 of Regulation (EC) No 1107/2009. The
Authority identified a high risk to workers, bystanders and residents. The Authority and one applicant had
a technical discussion on the non-dietary risk assessment after the publication of this conclusion. In November
2017, EFSA informed the applicant that the assessment was finalised considering the most appropriate scientific

() OJL309,24.11.2009, p. 1.

(*) Commission Directive 2001/21/EC of 5 March 2001 amending Annex I to Council Directive 91/414/EEC concerning the placing of
plant protection products on the market to include amitrole, diquat, pyridate and thiabendazole as active substances (O] L 69,
10.3.2001, p. 17).

(}) Council Directive 91/414/EEC of 15 July 1991 concerning the placing of plant protection products on the market (O] L 230, 19.8.1991,
p-1).

(*) Commission Implementing Regulation (EU) No 540/2011 of 25 May 2011 implementing Regulation (EC) No 1107/2009 of the
European Parliament and of the Council as regards the list of approved active substances (OJ L 153,11.6.2011, p. 1).

(®) Commission Regulation (EU) No 1141/2010 of 7 December 2010 laying down the procedure for the renewal of the inclusion of
a second group of active substances in Annex I to Council Directive 91/414/EEC and establishing the list of those substances (O] L 322,
8.12.2010, p. 10).

(°) EFSA (European Food Safety Authority), 2015. Conclusion on the peer review of the pesticide risk assessment of the active substance
diquat. EFSA Journal 2015;13(11):4308, 127 pp.
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approach but that the Commission might consider the need to reassess the non-dietary exposure to diquat by
sending a mandate to EFSA. The Commission mandated the EFSA for this reassessment of the non-dietary
exposure to diquat on 19 February 2018. On 17 April 2018 (') the Authority confirmed the high risk to
bystanders and residents for all scenarios. In addition a high risk to birds was identified (%).

(9)  The Commission invited the applicants to submit their comments on the conclusion of the Authority, the
statement by the Authority of 2018 and, in accordance with Article 17(1) of Regulation (EU) No 1141/2010, on
the draft review report. The applicants submitted their comments, which have been carefully examined.

(10) However, despite the arguments put forward by the applicants, the concerns related to the substance could not
be eliminated.

(11)  Consequently, it has not been established with respect to one or more representative uses of at least one plant
protection product containing diquat, that the approval criteria provided for in Article 4 of Regulation (EC)
No 1107/2009 are satisfied. It is therefore appropriate not to renew the approval of the active substance diquat
in accordance with Article 20(1)(b) of that Regulation.

(12) Member States should be provided with sufficient time to withdraw authorisations for plant protection products
containing diquat.

(13) For plant protection products containing diquat, where Member States grant any grace period in accordance with
Article 46 of Regulation (EC) No 1107/2009, that period should, at the latest, expire on 4 February 2020.

(14) This Regulation does not prevent the submission of a further application for the approval of diquat in
accordance with Article 7 of Regulation (EC) No 1107/20009.

(15) The Standing Committee on Plants, Animals, Food and Feed has not delivered an opinion within the time limit
laid down by its Chairman. An implementing act was deemed to be necessary and the chair submitted the draft
implementing act to the appeal committee for further deliberation. The appeal committee did not deliver an
opinion,

HAS ADOPTED THIS REGULATION:

Article 1
Non-renewal of approval of active substance

The approval of the active substance diquat is not renewed.

Article 2
Transitional measures

Member States shall withdraw authorisations for plant protection products containing diquat as active substance by
4 May 2019 at the latest.

Article 3

Grace periods

Any grace period granted by Member States in accordance with Article 46 of Regulation (EC) No 1107/2009 shall be as
short as possible and shall expire by 4 February 2020 at the latest.

Article 4

Amendment to Implementing Regulation (EU) No 540/2011

In Part A of the Annex to Implementing Regulation (EU) No 540/2011, row 15 on diquat is deleted.

(") EFSA (European Food Safety Authority), 2018. Statement on non-dietary exposure on diquat. EFSA Journal 2018;16(4):5260, 111 pp.
(*) EFSA (European Food Safety Authority), 2015. Conclusion on the peer review of the pesticide risk assessment of the active substance
diquat. EFSA Journal 2015;13(11):4308, 127 pp.
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Article 5
Entry into force

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 12 October 2018.

For the Commission
The President
Jean-Claude JUNCKER
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COMMISSION IMPLEMENTING REGULATION (EU) 2018/ 1533
of 12 October 2018

concerning the authorisation of sodium alginate as a feed additive for cats, dogs, other
non-food-producing animals and fish and potassium alginate as a feed additive for cats and dogs

(Text with EEA relevance)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EC) No 1831/2003 of the European Parliament and of the Council of 22 September 2003
on additives for use in animal nutrition ('), and in particular Article 9(2) thereof,

Whereas:

(1)  Regulation (EC) No 1831/2003 provides for the authorisation of additives for use in animal nutrition and for the
grounds and procedures for granting such authorisation.

(2)  In accordance with Article 7 of Regulation (EC) No 1831/2003 an application was submitted for the authoris-
ation of potassium alginate.

(3)  Article 10 of Regulation (EC) No 1831/2003 provides for the re-evaluation of additives authorised pursuant to
Council Directive 70/524/EEC (3. Sodium alginate was authorised without a time limit by Directive 70/524/EEC
as feed additive for fish, pets and other non-food-producing animals. The additive was subsequently entered in
the Register of feed additives as existing product, in accordance with Article 10(1) of Regulation (EC)
No 1831/2003.

(4)  In accordance with Article 10(2) of Regulation (EC) No 1831/2003 in conjunction with Article 7 thereof,
an application was submitted for the re-evaluation of sodium alginate as feed additive for pets and other
non-food-producing animals and fish.

(5)  The applications concern the authorisation of potassium alginate as a feed additive for cats and dogs, and sodium
alginate as a feed additive for cats, dogs, other non-food-producing animals and fish, to be classified in the
additive category ‘technological additives’. Those applications were accompanied by the particulars and
documents required under Article 7(3) of Regulation (EC) No 1831/2003.

(6)  The European Food Safety Authority (the Authority’) concluded in its opinion of 5 July 2017 (}) that, under the
proposed conditions of use, potassium alginate and sodium alginate do not have an adverse effect on animal
health, human health or the environment. The Authority also concluded that the potassium alginate and sodium
alginate concerned are effective as stabilisers, thickeners, gelling agents and binders. The Authority does not
consider that there is a need for specific requirements of post-market monitoring. It also verified the report on
the method of analysis of the feed additive in feed submitted by the Reference Laboratory set up by Regulation
(EC) No 1831/2003.

(7)  The assessment of the additives concerned shows that the conditions for authorisation, as provided for in
Article 5 of Regulation (EC) No 1831/2003, are satisfied. Accordingly, the use of additives should be authorised
as specified in the Annex to this Regulation.

(8)  The measures provided for in this Regulation are in accordance with the opinion of the Standing Committee on
Plants, Animals, Food and Feed,

HAS ADOPTED THIS REGULATION:

Article 1
Authorisation

The additives specified in the Annex, belonging to the additive category ‘technological additives’ and to the functional
group ‘stabilisers’, ‘thickeners’, ‘gelling agents’ and ‘binders’ are authorised as additives in animal nutrition, subject to the
conditions laid down in that Annex.

() OJL268,18.10.2003, p. 29.
(%) Council Directive 70/524/EEC of 23 November 1970 concerning additives in feedingstuffs (OJ L 270, 14.12.1970, p. 1).
(*) EFSA Journal 2017; 15(7):4945.
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Article 2
Transitional measures

Sodium alginate specified in the Annex and premixtures containing that additive, which are produced and labelled
before 4 May 2019 in accordance with the rules applicable before 4 November 2018 may continue to be placed on the
market and used until the existing stocks are exhausted.

Feed materials and compound feed containing sodium alginate specified in the Annex which are produced and labelled
before 4 November 2019 in accordance with the rules applicable before 4 November 2018 may continue to be placed
on the market and used until the existing stocks are exhausted if they are intended for food producing animals.

Feed materials and compound feed containing sodium alginate specified in the Annex which are produced and labelled
before 4 November 2020 in accordance with the rules applicable before 4 November 2018 may continue to be placed
on the market and used until the existing stocks are exhausted if they are intended for non-food-producing animals.

Article 3
Entry into force

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 12 October 2018.

For the Commission
The President
Jean-Claude JUNCKER



ANNEX
Minimum Maximum
Identifica- content content End of
tion .. Composition, chemical formula, Species or cat- Maximum . .
Additive o - ; - Other provisions period of
number of description, analytical method egory of animal age mg of additive/kg of authorisation
the additive complete feedingstuff with
a moisture content of 12 %
Technological additives: stabilisers
1d401 | Sodium Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate premixtures, the storage conditions and stabil- 2028

Sodium alginate

Powder form

Characterisation of the active sub-
stance

Sodium alginate (> 90,8 %)
(C;H,NaO)n

Analytical method ()

For the identification of sodium
alginate in the feed additive: —
The sodium alginate monograph,
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)

ity to heat treatment shall be indicated.

. The mixture of different sources of alginates

shall not exceed the permitted maximum con-
tent in complete feedingstuffs.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.

Other non-
food-
producing
animals

Fish

. In the directions for use of the additive and

premixtures, the storage conditions and stabil-
ity to heat treatment shall be indicated.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.
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Minimum Maximum
Identifica- content content End of
tion . Composition, chemical formula, Species or cat- | Maximum L .
Additive - - ; - Other provisions period of
number of description, analytical method egory of animal age mg of additive/kg of thorisati
the additive complete feedingstuff with authorisation
a moisture content of 12 %
1d402 | Potassium | Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate Potassium alginate premixtures, the storage cond-itio.ns and stabil- 2028
ity to heat treatment shall be indicated.
Powder form . ) .
. The mixture of different sources of alginates
Characterisation of the active sub- shall not exceed the permitted maximum con-
stance tent in complete feedingstuffs.
Potassium alginate (> 89,2 %) . For users of the additive and premixtures, feed
(C,H KO n business operators shall .estabhsh operational
procedures and organisational measures to ad-
CAS No: 9005-36-1 dress potential risks resulting from their use.
Analytical method () Where those 1.rls‘ks cannot be eliminated or re-
o . duced to a minimum by such procedures and
FOT. the 1§1ent1f1cat10n of potassium measures, the additive and premixtures shall
algmat.e n the.feed additive: The be used with personal protective equipment,
potassium alginate monograph, including breathing protection.
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)
Technological additives: thickeners
1d401 | Sodium Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate premixtures, the storage conditions and stabil- 2028

Sodium alginate

Powder form

Characterisation of the active sub-
stance

Sodium alginate (= 90,8 %)
(C,H,NaO)n

Analytical method (")

For the identification of sodium
alginate in the feed additive: —
The sodium alginate monograph,
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)

ity to heat treatment shall be indicated.

. The mixture of different sources of alginates

shall not exceed the permitted maximum con-
tent in complete feedingstuffs.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.
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Minimum Maximum
Identifica- content content End of
tion Additive Compf)si.tion, chem.ical formula, Species or 'cat— Maximum — Other provisions eriod of
number of description, analytical method egory of animal age mg of additive/kg of p ph L
the additive complete feedingstuff with authorisation
a moisture content of 12 %
Other non- — — — . In the directions for use of the additive and
food- premixtures, the storage conditions and stabil-
producing ity to heat treatment shall be indicated.
animals . For users of the additive and premixtures, feed
Fish business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.
1d402 | Potassium | Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate premixtures, the storage conditions and stabil- 2028

Potassium alginate

Powder form

Characterisation of the active sub-
stance

Potassium alginate (> 89,2 %)
(CH;KOgn

CAS No: 9005-36-1

Analytical method (1)

For the identification of potassium
alginate in the feed additive: The
potassium alginate monograph,
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)

ity to heat treatment shall be indicated.

. The mixture of different sources of alginates

shall not exceed the permitted maximum con-
tent in complete feedingstuffs.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.
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Minimum Maximum
Identifica- content content End of
tion Additi Composition, chemical formula, Species or cat- | Maximum L ne o
itive - - ; - Other provisions period of
number of description, analytical method egory of animal age mg of additive/kg of horisati
the additive complete feedingstuff with authorisation
a moisture content of 12 %
Technological additives: gelling agents
1d401 | Sodium Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate premixtures, the storage conditions and stabil- 2028

Sodium alginate

Powder form

Characterisation of the active sub-
stance

Sodium alginate (= 90,8 %)
(C,H,NaO)n

Analytical method ()

For the identification of sodium
alginate in the feed additive: —
The sodium alginate monograph,
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)

ity to heat treatment shall be indicated.

. The mixture of different sources of alginates

shall not exceed the permitted maximum con-
tent in complete feedingstuffs.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.

Other non-
food-
producing
animals

Fish

. In the directions for use of the additive and

premixtures, the storage conditions and stabil-
ity to heat treatment shall be indicated.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.
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Minimum Maximum
Identifica- content content End of
tion .. Composition, chemical formula, Species or cat- Maximum . .
Additive - - ; - Other provisions period of
number of description, analytical method egory of animal age mg of additive/kg of thorisati
the additive complete feedingstuff with authorisation
a moisture content of 12 %
1d402 | Potassium | Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate Potassium alginate premixtures, the storage cond-itio.ns and stabil- 2028
ity to heat treatment shall be indicated.
Powder form . ) .
. The mixture of different sources of alginates
Characterisation of the active sub- shall not exceed the permitted maximum con-
stance tent in complete feedingstuffs.
Potassium alginate (> 89,2 %) . For users of the additive and premixtures, feed
(C,H KO n business operators shall .estabhsh operational
procedures and organisational measures to ad-
CAS No: 9005-36-1 dress potential risks resulting from their use.
Analytical method () Where those 1.rls‘ks cannot be eliminated or re-
o . duced to a minimum by such procedures and
FOT. the 1§1ent1f1cat10n of potassium measures, the additive and premixtures shall
algmat.e n the.feed additive: The be used with personal protective equipment,
potassium alginate monograph, including breathing protection.
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)
Technological additives: binders
1d401 | Sodium Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate premixtures, the storage conditions and stabil- 2028

Sodium alginate

Powder form

Characterisation of the active sub-
stance

Sodium alginate (= 90,8 %)
(C,H,NaO)n

Analytical method (")

For the identification of sodium
alginate in the feed additive: —
The sodium alginate monograph,
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)

ity to heat treatment shall be indicated.

. The mixture of different sources of alginates

shall not exceed the permitted maximum con-
tent in complete feedingstuffs.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.
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Minimum Maximum
Identifica- content content End of
tion Additive Compf)si.tion, chem.ical formula, Species or 'cat— Maximum — Other provisions eriod of
number of description, analytical method egory of animal age mg of additive/kg of p ph L
the additive complete feedingstuff with authorisation
a moisture content of 12 %
Other non- — — — . In the directions for use of the additive and
food- premixtures, the storage conditions and stabil-
producing ity to heat treatment shall be indicated.
animals . For users of the additive and premixtures, feed
Fish business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.
1d402 | Potassium | Additive composition Cats and dogs — — 35 200 . In the directions for use of the additive and | 4 November
alginate premixtures, the storage conditions and stabil- 2028

Potassium alginate

Powder form

Characterisation of the active sub-
stance

Potassium alginate (> 89,2 %)
(CH,KOn

CAS No: 9005-36-1

Analytical method (1)

For the identification of potassium
alginate in the feed additive: The
potassium alginate monograph,
FAO JECFA Combined Compen-
dium of Food Additive Specifica-
tions — Monograph No 1 (2006)

ity to heat treatment shall be indicated.

. The mixture of different sources of alginates

shall not exceed the permitted maximum con-
tent in complete feedingstuffs.

. For users of the additive and premixtures, feed

business operators shall establish operational
procedures and organisational measures to ad-
dress potential risks resulting from their use.
Where those risks cannot be eliminated or re-
duced to a minimum by such procedures and
measures, the additive and premixtures shall
be used with personal protective equipment,
including breathing protection.

(") Details of the analytical methods are available at the following address of the Reference Laboratory: https://ec.europa.eufjrc/en/eurl/feed-additives/evaluation-reports
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COMMISSION IMPLEMENTING REGULATION (EU) 2018/ 1534
of 12 October 2018

amending Implementing Regulation (EU) No 185/2013 concerning deductions from fishing quotas
allocated to Spain for 2017 and 2018

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EC) No 1224/2009 of 20 November 2009 establishing a Community control
system for ensuring compliance with the rules of the common fisheries policy, amending Regulations (EC) No 847/96,
(EC) No 2371/2002, (EC) No 8112004, (EC) No 768/2005, (EC) No 2115/2005, (EC) No 2166/2005, (EC)
No 388/2006, (EC) No 509/2007, (EC) No 676/2007, (EC) No 1098/2007, (EC) No 1300/2008, (EC) No 1342/2008
and repealing Regulations (EEC) No 2847/93, (EC) No 1627/94 and (EC) No 1966/2006 ('), and in particular
Article 105(4) thereof,

After consulting the Committee for Fisheries and Aquaculture,
Whereas:

(1) In 2013 the Commission adopted Implementing Regulation (EU) No 185/2013 (3. This Regulation established
deductions from mackerel quota in ICES division 8c, subareas 9 and 10; Union waters of CECAF 34.1.1 and
from anchovy quota in ICES subarea 8.

(2)  Spain did not fish 739 tonnes of mackerel quota and 843 tonnes of anchovy from the respective quotas in 2017,
thus exercising lower fishing pressure on those stocks compared to the maximum allowed in accordance with the
fishing opportunities for 2017. Spain has requested to use those unfished quantities for deductions for 2017 and
to decrease the deductions for 2018 accordingly.

(3)  The quantities established in Implementing Regulation (EU) No 185/2013 for deductions for 2017 and for 2018
should be adapted and Implementing Regulation (EU) No 185/2013 should therefore be modified.

(4)  The measures provided for in this Regulation are in accordance with the opinion of the Committee for Fisheries
and Aquaculture,

HAS ADOPTED THIS REGULATION:

Article 1

The Annex to Implementing Regulation (EU) No 185/2013 is replaced by the Annex to this Regulation.

Article 2

This Regulation shall enter into force on the third day following that of its publication in the Official Journal of the
European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 12 October 2018.

For the Commission
The President
Jean-Claude JUNCKER

(') OJL343,22.12.2009,p.1.
(*) Commission Implementing Regulation (EU) No 185/2013 of 5 March 2013 providing for deductions from certain fishing quotas
allocated to Spain in 2013 and subsequent years on account of overfishing of a certain mackerel quota in 2009 (OJ L 62, 6.3.2013, p. 1).
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DECISIONS

COUNCIL DECISION (EU) 2018/1535
of 28 September 2018

on the signing, on behalf of the Union, of the Status Agreement between the European Union and
the former Yugoslav Republic of Macedonia on actions carried out by the European Border and
Coast Guard Agency in the former Yugoslav Republic of Macedonia

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular points (b) and (d) of
Article 77(2) and point (c) Article 79(2), in conjunction with Article 218(5) thereof,

Having regard to the proposal from the European Commission,
Whereas:

(1) Pursuant to Article 54(4) of Regulation (EU) 2016/1624 of the European Parliament and of the Council (), in
cases where it is envisaged that European Border and Coast Guard teams will be deployed to a third country in
actions where the team members will have executive powers, or where other actions in third countries require it,
a Status Agreement is to be concluded by the Union with the third country concerned. The Status Agreement is
to cover all aspects that are necessary for carrying out the actions.

(2)  On 21 February 2017, the Council authorised the Commission to open negotiations with the former Yugoslav
Republic of Macedonia for a Status Agreement on actions carried out by the European Border and Coast Guard
Agency in the former Yugoslav Republic of Macedonia (the ‘Agreement’).

(3)  Negotiations on the Agreement were opened on 15 September 2017 and were successfully finalised by the
initialling of the Agreement on 18 July 2018.

(4)  This Decision constitutes a development of the provisions of the Schengen acquis in which the United Kingdom
does not take part, in accordance with Council Decision 2000/365/EC (¥; the United Kingdom is therefore not
taking part in the adoption of this Decision and is not bound by it or subject to its application.

(5)  This Decision constitutes a development of the provisions of the Schengen acquis in which Ireland does not take
part, in accordance with Council Decision 2002/192/EC (’); Ireland is therefore not taking part in the adoption
of this Decision and is not bound by it or subject to its application.

(6)  In accordance with Articles 1 and 2 of Protocol No 22 on the position of Denmark, annexed to the Treaty on
European Union and to the Treaty on the Functioning of the European Union, Denmark is not taking part in the
adoption of this Decision and is not bound by it or subject to its application. Given that this Decision builds
upon the Schengen acquis, Denmark shall, in accordance with Article 4 of that Protocol, decide within a period of
six months after the Council has decided on this Decision whether it will implement it in its national law.

(7)  The Agreement should be signed and the text of the joint declarations annexed to this Decision should be
approved,

(") Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14 September 2016 on the European Border and Coast
Guard and amending Regulation (EU) 2016/399 of the European Parliament and of the Council and repealing Regulation (EC)
No 863/2007 of the European Parliament and of the Council, Council Regulation (EC) No 2007/2004 and Council Decision
2005/267/EC (O] L 251,16.9.2016, p. 1).

(%) Council Decision 2000/365/EC of 29 May 2000 concerning the request of the United Kingdom of Great Britain and Northern Ireland to
take part in some of the provisions of the Schengen acquis (OJ L 131, 1.6.2000, p. 43).

(*) Council Decision 2002/192/EC of 28 February 2002 concerning Ireland’s request to take part in some of the provisions of the Schengen
acquis (O] L 64, 7.3.2002, p. 20).
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HAS ADOPTED THIS DECISION:

Article 1

The signing, on behalf of the Union, of the Status Agreement between the European Union and the former Yugoslav
Republic of Macedonia on actions carried out by the European Border and Coast Guard Agency in the former Yugoslav
Republic of Macedonia (the ‘Agreement’) is hereby authorised, subject to the conclusion of the said Agreement (').

Article 2

The text of the joint declarations annexed to this Decision shall be approved on behalf of the Union.

Article 3

The President of the Council is hereby authorised to designate the person(s) empowered to sign the Agreement on behalf
of the Union.

Article 4

This Decision shall enter into force on the date of its adoption.

Done at Brussels, 28 September 2018.

For the Council
The President
M. SCHRAMBOCK

(") The text of the Agreement will be published together with the decision on its conclusion.
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ANNEX

JOINT DECLARATION WITH REGARD TO ICELAND, NORWAY, SWITZERLAND AND LIECHTENSTEIN

The Contracting Parties take note of the close relationship between the European Union and Norway, Iceland,
Switzerland and Liechtenstein, particularly by virtue of the Agreements of 18 May 1999 and 26 October 2004
concerning the association of those countries with the implementation, application and development of the Schengen
acquis.

In such circumstances it is desirable that the authorities of Norway, Iceland, Switzerland and Liechtenstein, on the one
hand, and the former Yugoslav Republic of Macedonia, on the other hand, conclude, without delay, bilateral agreements
on actions carried out by the European Border and Coast Guard Agency in the former Yugoslav Republic of Macedonia
in terms similar to those of this Agreement.

JOINT DECLARATION

Both parties agree that refraining from taking any measure likely to jeopardise possible subsequent criminal prosecution
of the member of the team by the competent authorities of the host State includes refraining from actively facilitating
the return of the concerned member of the team from the European Border and Coast Guard operation premises in the
former Yugoslav Republic of Macedonia to his/her home Member State, pending the certification of the Executive
Director of the Agency.
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COUNCIL DECISION (EU) 2018/1536
of 9 October 2018

establishing the position to be taken on behalf of the European Union within the Committee on
Government Procurement on the accession of Australia to the Revised Agreement on Government
Procurement

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular the first subparagraph of
Article 207(4), in conjunction with Article 218(9) thereof,

Having regard to the proposal from the European Commission,
Whereas:

(1)  On 2 June 2015, Australia applied for accession to the Revised Agreement on Government Procurement (‘the
Revised GPA’).

(2)  Australia’s commitments on coverage are laid down in its final offer, as submitted to the Parties to the Revised
GPA (‘the Parties’) on 7 March 2018.

(3)  Although comprehensive, the offer by Australia does not provide full coverage. It is thus appropriate to introduce
certain carve-outs specific to Australia to Union coverage. These specific carve-outs, as reflected in the
Attachment to this Decision, will become part of the terms of accession to the Revised GPA for Australia and will
be reflected in the decision adopted by the Committee on Government Procurement (‘the GPA Committee’) on
Australia’s accession.

(4)  Australia’s accession to the Revised GPA is expected to make a positive contribution to further opening of public
procurement markets internationally.

(5)  Article XXII(2) of the Revised GPA provides that any Member of the WTO may accede to the Revised GPA on
terms to be agreed between that Member and the Parties, with such terms stated in a decision of the
GPA Committee.

(6) It is therefore appropriate to establish the position to be taken on behalf of the Union within the GPA Committee
in relation to the accession of Australia,

HAS ADOPTED THIS DECISION:

Article 1

The position to be taken on behalf of the Union within the Committee on Government Procurement shall be to approve
the accession of Australia to the Revised Agreement on Government Procurement, subject to the specific terms of
accession set out in the Attachment to this Decision.

Article 2

This Decision shall enter into force on the date of its adoption.

Done at Luxembourg, 9 October 2018.

For the Council
The President
E. KOSTINGER
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Attachment

EU TERMS OF AUSTRALIA’S ACCESSION TO THE GPA

Upon Australia’s accession to the Agreement on Government Procurement:

— point 3 of section 2 (‘The Central Government contracting authorities of the EU Member States’) of Annex 1 to
Appendix I Commitments of the European Union shall read as follows:

‘3. For the goods, services, suppliers and service providers of the United States; Canada; Japan; Hong Kong, China;
Singapore; Korea; Armenia; the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu, New Zealand
and Australia, procurement by the following central government contracting authorities, provided they are not
marked by an asterisk.’

— Note 2 of the Notes to Annex 1 to Appendix I Commitments of the European Union shall be modified as follows:

‘2. The provisions of Article XVIII shall not apply to suppliers and service providers of Japan, Korea, US and
Australia in contesting the award of contracts to a supplier or service provider of Parties other than those
mentioned, which are small or medium sized enterprises under the relevant provisions of EU law, until such time
as the EU accepts that they no longer operate discriminatory measures in favour of certain domestic small and
minority businesses.’

Upon Australia’s accession to the Agreement on Government Procurement:

— Note 1 of the Notes to Annex 2 to Appendix I Commitments of the European Union shall include the following
points after the point (g):

‘(h) procurement by regional and local contracting authorities (contracting authorities of administrative units listed
under NUTS 2 and 3 and smaller administrative units, as referred to in Regulation (EC) No 1059/2003 (as

amended)) in regard of goods, services, suppliers and service providers from Australia;

(i) procurement between 200 000 SDR and 355 000 SDR by regional contracting authorities and between
200 000 SDR and 400 000 SDR for bodies governed by public law covered under this Annex of goods and
services for suppliers and service providers from Australia;

() procurement by procuring entities covered under this Annex of:
i motor vehicles, as described in the Chapters of the Combined Nomenclature (CN) specified below:
8702 Motor vehicles for the transport of ten or more persons, including the driver

8703 Motor cars and other motor vehicles principally designed for the transport of persons (other than
those of heading 8702), including station wagons and racing cars

8704 Motor vehicles for the transport of goods
8705 Special purpose motor vehicles, other than those principally designed for the transport of persons or
goods (for example, breakdown lorries, crane lorries, fire fighting vehicles, concrete-mixer lorries, road

sweeper lorries, spraying lorries, mobile workshops, mobile radiological units)

8711 Motorcycles (including mopeds) and cycles fitted with an auxiliary motor, with or without side-cars;
side cars

8713 Carriages for disabled persons, whether or not motorised or otherwise mechanically propelled

ii components for motor vehicles, as described in the Chapters of the Combined Nomenclature (CN) specified
below:

8706 00 Chassis fitted with engines, for the motor vehicles of headings 8701 to 8705
8707 Bodies (including cabs), for the motor vehicles of headings 8701 to 8705
8708 Parts and accessories of the motor vehicles of headings 8701 to 8705

8714 Parts and accessories of vehicles of headings 8711 to 8713

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; parts thereof

in regard of suppliers and service providers from Australia.’
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— Note 2 of the Notes to Annex 2 to Appendix I Commitments of the European Union shall be modified as follows:
‘(2) The provisions of Article XVIII shall not apply to suppliers and service providers of Japan, Korea, US and
Australia in contesting the award of contracts to a supplier or service provider of Parties other than those
mentioned, which are small or medium sized enterprises under the relevant provisions of EU law, until such
time as the EU accepts that they no longer operate discriminatory measures in favour of certain domestic small
and minority businesses.

Upon Australia’s accession to the Agreement on Government Procurement Note 6 of the Notes to Annex 3 to
Appendix I Commitments of the European Union shall include the following points after the point (r):

‘(s) procurement by procuring entities operating in the fields of:
i production, transport or distribution of drinking water covered under this Annex;
ii production, transport or distribution of electricity covered under this Annex;
iii airport facilities covered under this Annex;
iv maritime or inland port or other terminal facilities covered under this Annex;
v urban railway, tramway, trolley bus or bus services covered under this Annex; and
vi transport by railways covered under this Annex;

in regard of supplies, services, suppliers and service providers from Australia.
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COMMISSION DECISION (EU) 2018/1537
of 18 July 2017

on state aid SA.38105 2014/C (ex 2014/NN) implemented by the Kingdom of Belgium for Brussels
Airlines, TUI Airlines Belgium and Thomas Cook Airlines Belgium

(notified under document C(2017) 5023)

(Only the French and Dutch texts are authentic)

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union, and in particular the first subparagraph of
Article 108(2) thereof,

Having regard to the Agreement on the European Economic Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments pursuant to the above Articles ('), and having regard to
those comments,

Whereas:

1. PROCEDURE

(I)  On 19 December 2013, a press release from the Belgian Government’s Council of Ministers announced the
approval of a draft royal decree to grant financial aid to users of the services of Brussels Airport Company
(hereinafter ‘BAC), holder of the operating licence for Brussels airport.

(2) By letter of 31 December 2013, the Commission received a complaint from International Airlines Group
(hereinafter TAG’), a group that controls various airlines, including British Airways and Iberia, concerning this
project.

(3) By letter of 2 January 2014, the airline Ryanair also lodged a complaint against this draft.

(4)  The Commission forwarded the complaints of IAG and Ryanair to Belgium and asked for further information in
its letter of 13 January 2014. Belgium submitted its comments by letter of 5 February 2014.

(5)  The Royal Decree, the draft of which was the subject of the complaints mentioned in recitals 2 and 3 was
adopted on 7 January 2014.

(6)  On 11 February 2014 the Commission sent a request for information to the applicant. Belgium submitted its
comments by letter of 2 April 2014.

(7) By letter dated 1 October 2014, the Commission informed Belgium of its decision to initiate the procedure
provided for in Article 108(2) of the TFEU regarding the measure (the ‘formal investigation procedure’). The
Commission invited Belgium to submit its comments and to provide any relevant information for the assessment
of the measure at issue. On 16 January 2015, Belgium sent its comments to the Commission.

(8)  The Commission’s decision to initiate the procedure (hereinafter ‘the opening decision’) was published in the
Official Journal of the European Union (%). The Commission invited interested parties to submit their comments on
the measure in question.

(9)  The Commission received comments from Ryanair, IAG, Brussels Airlines and another interested party which
asked to remain anonymous. The Commission forwarded these comments to Belgium, which sent its comments
on them by letters of 14 August 2015 and 3 June 2016.

(10) By letter dated 10 February 2015, the Commission sent a request for information to Belgium concerning the
measure in question. Belgium responded on 12 March 2015. Belgium provided additional information by letters
of 20 March and 16 May 2017.

() OJ C24,23.1.2015, p. 10.
() Seefootnote 1.
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2. DESCRIPTION OF THE MEASURE
2.1. Preliminary considerations — general information on Brussels airport
2.1.1. Airport characteristics and traffic
(11)  Brussels airport is located twelve kilometres north-east of Brussels, in the municipality of Zaventem.

(12) In 2013, the airport handled some 19 million passengers, the estimated theoretical maximum capacity of the
airport being 35 million passengers. Passenger traffic at Brussels airport since 2005 is summarised in Table 1.

Table 1

Brussels airport traffic for the period 2005-2015 (commercial and non-commercial
passenger traffic) ()

Year Passengers Movements
2005 16 179 733 (+ 3,50 %) 253 255 (- 0,30 %)
2006 16 707 892 (+ 3,30 %) 254 772 (+ 0,60 %)
2007 17 877 618 (+ 7,10 %) 264 366 (+ 3,80 %)
2008 18 515 730 (+ 3,40 %) 258 795 (- 2,10 %)
2009 16 999 154 (- 8,20 %) 231 668 (- 10,5 %)
2010 17 180 606 (+ 1,10 %) 225 682 (- 2,60 %)
2011 18 786 034 (+ 9,30 %) 233 758 (+ 3,60 %)
2012 18 971 332 (+ 1 %) 223 431 (- 4 %)
2013 19 133 222 (+ 0,90 %) 216 678 (- 3 %)
2014 21 933 190 (+ 14,60 %) 231 528 (+ 6,90 %)
2015 23 460 018 (+ 7 %) 239 349 (+ 3,40 %)

(") The figures in brackets represent the change in the number of passengers or movements compared with the previous year.

(13) Brussels airport is basically open to European and international commercial traffic. Table 2 summarises the shares
of European and international passenger traffic in the airport’s total traffic.

Table 2

Evolution of EU/non-EU commercial passenger traffic (excluding non-commercial passenger
traffic) at Brussels airport for the period 2005-2015

EU Non-EU TOTAL

2005 11 089 996 (68,74 %) 5 043 410 (31,26 %) 16 133 406

2006 11 760 414 (70,56 %) 4906 108 (29,44 %) 16 666 522
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EU Non-EU TOTAL
2007 12 235 290 (68,59 %) 5602 924 (31,41 %) 17 838 214
2008 11 986 491 (64,9 %) 6 493 416 (35,1 %) 18 479 907
2009 10 730 415 (63,2 %) 6 240 239 (36,8 %) 16 970 654
2010 10 530 785 (61,4 %) 6 618 631 (38,6 %) 17 149 416
2011 11 650 291 (62,1 %) 7 105 912 (37,9 %) 18 756 203
2012 11 437 193 (60,4 %) 7 506 495 (39,6 %) 18 943 688
2013 11 661 585 (61 %) 7 443 813 (39 %) 19 105 398
2014 14 134 723 (64,5 %) 7 770 000 (35,5 %) 21 904 723
2015 15 549 806 (66,4 %) 7 873 461 (33,6 %) 23 423 267

(14)  Brussels airport serves as a transport hub for various airlines, such as Brussels Airlines, its partners in the Star

Alliance, and Jet Airways.

(15) Table 3 shows the traffic of the main airlines operating out of Brussels airport over the period 2012 to 2015.

Main airlines operating out of Brussels airport (2012-2015)

Table 3

Number of passenger departures (including transit and
transfer passengers)

2012 2013
Brussels Airlines 2931 025 2957 455
TUI Airlines Belgium 720 655 725 800
Thomas Cook Airlines Belgium 411 093 411 636
Lufthansa 420 072 410 153
easyJet 382 875 396 969

Number of passenger departures (including transit and
transfer passengers)

2014 2015
Brussels Airlines 3351 032 3750 725
Ryanair 639 335 908 990
TUI Airlines Belgium 813 014 803 200
easyJet 499 129 496 576
Lufthansa 413 618 438 253
Thomas Cook Airlines Belgium 428 737 423 671
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(16) Low-cost airlines Ryanair and Vueling have been operating out of Brussels airport since February 2014. Upon its
arrival at Brussels airport, Ryanair opened nine routes, from its second base in Belgium after Charleroi airport.

2.1.2. Operation and ownership of airport infrastructure — BAC

(17) Since 2004, Brussels airport has been managed by BAC pursuant to the Royal Decree of 27 May 2004 (%)
(hereinafter ‘the Royal Decree of 27 May 2004’). BAC also owns the airport facilities.

(18) BAC is the successor to the public limited-liability company known as Brussels International Airport Company
(BIAC).

(19) BAC is a private company. 75 % of BAC shares are held by private investors: 38,99 % by a Canadian pension
fund () and 36,01 % by an Australian group (°). The remaining shares (25 %) are held by the Belgian State. The
Board of Directors is composed of 11 members, four of whom are appointed by the Belgian State, including the
Chairman of the Board of Directors.

2.1.3. Regulatory framework for the management of Brussels airport

(20)  Under Article 6(1)(X)(7) of the Special Law of 8 August 1980 on institutional reform (°), competence for airport
facilities and operation is entrusted to the regions, with the exception of Brussels airport, which is under the
jurisdiction of the Federal State.

(21)  Chapter IV of the Royal Decree of 27 May 2004 sets out the operating conditions for the facilities at Brussels
airport. Operation is subject to the prior granting by royal decree of an individual operating licence of indefinite
duration. Article 30 of the Royal Decree of 27 May 2004 provides that the holder of an operating licence must,
in particular:

‘1. maintain and develop airport facilities under financially acceptable conditions so as to ensure the safety of
persons and the security of airport facilities, the continuous certification of airport facilities, sufficient
capacity, taking account of growing demand and the international role of Brussels airport, and a high
level of quality’;

(22)  The operating licence for Brussels airport was awarded to BIAC (which became BAC in 2013) by the Royal
Decree of 21 June 2004 () (hereinafter ‘the Royal Decree of 21 June 2004)). Article 4(4) of the Royal Decree
provides that the holder of the operating licence shall ensure that ¢...) security and safety on the ground are
maintained, excluding general policing and aeronautical inspection tasks, and military tasks’. Article 7(1) provides
that the holder of the operating licence ‘shall maintain and develop the airport facilities (...) in such a way as to
ensure the safety and security of persons and airport facilities (...)"

(23)  Within Brussels airport, there are ‘regulated activities’, the revenue of which may be collected by the holder of the
airport operating licence (in this case, BAC). The revenue is controlled in accordance with a tariff control formula
designed to limit changes in the revenues collected per unit of traffic for these activities (). These regulated
activities are as follows:

(a) aircraft landings and take-offs;

(b) aircraft parking;

(c) use by passengers of the airport facilities provided for them;

(d) supply of fuel to aircraft through centralised infrastructure;

(e) services to ensure the safety of passengers and the security of airport facilities.

(*) The Royal Decree of 27 May 2004 on the transformation of Brussels International Airport Company into a private limited-liability

company and on airport facilities (Belgian Official Gazette of 24 June 2004, p. 51750).

(% Ontario Teachers’ Pension Plan.

(*) MAp Airports via Macquarie European Infrastructure Fund I and Macquarie European Infrastructure Fund IIL.

(°) Special Law of 8 August 1980 on institutional reform (Belgian Official Gazette, 15 August 1980, p. 9434).

(') Royal Decree of 21 June 2004 granting the operating licence for Brussels airport to the limited-liability company BIAC (Belgian Official
Gazette, 15 July 2004, p. 55640).

(®) Article 1(12) and Article 30(7) of the Royal Decree of 27 May 2004.

7\
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(24)  Article 30(7) of the Royal Decree of 27 May 2004 provides for a tariff system, covering the coherent set of
airport charges (°), and the tariff control formula referred to in recital 23 shall be established by the holder of the
operating licence, after consultation with the organisations representing users. The tariff control formula is
intended to limit changes in revenue that the licence holder may charge per unit of traffic for the regulated
activities.

(25)  Moreover, Article 42 of the Royal Decree of 21 June 2004 stipulates that the tariff control formula and the tariff
system referred to in Article 30(7) of the Royal Decree of 27 May 2004 shall be established in such a way as to:

‘1. reflect the total regulated costs on the basis of the results of the ABC cost model;

2. ensure a fair margin of return on the capital invested, with a view, in particular, to ensuring the
development of airport facilities (...);

3. align the rates of the airport charges for the regulated activities with tariffs charged by the reference
airports on the basis of the results of the reference tariff model'.

Article 43 of the Royal Decree of 21 June 2004 provides that the tariff system, the tariff control formula and
annual changes to them are set by BAC, after consultation with airport users, for a five-year regulation period
(running from 1 April of year ‘n’ to 31 March of year n + 5). Pursuant to Article 55(1) of the Royal Decree of
21 June 2004, in the absence of notification of a substantiated disagreement of an airport user with BAC's tariff
proposal, there is a tacit agreement between the parties on the tariff system and the rate control formula. If at
least two unrelated airlines, each representing at least 1 % of annual movements or 1 % of annual passengers, and
representing together at least 25 % of annual movements or 25 % of passengers over the last calendar year
preceding the consultation of airport users, refuse the tariff control formula or the tariff system, they may lodge
a reasoned appeal with the economic regulatory authority. The economic regulatory authority may then validate
the tariff control formula and the tariff system, or require certain adjustments or changes to the tariff control
formula and|or tariff system. The tariff control formula and tariff system shall then be presented for a decision by
the Minister with responsibility for air navigation before being published in the Belgian Official Gazette. The
security charge referred to in recital 26 shall be determined using the same procedure ('9).

(26)  As stated in recital 23 under point (e) of this Decision, services to ensure the safety of passengers and the security
of airport facilities are among the regulated activities. In order to fund these services, BAC levies a security charge
from airlines for each passenger departing from Brussels airport.

Table 4

Amount of the security charge for the period 2013-2017

A ot oty g e
1 January 2013 - 31 March 2013 6,39
1 April 2013 - 31 March 2014 6,62
1 April 2014 - 31 March 2015 6,71
1 April 2015 - 31 March 2016 6,73
1 April 2016 - 31 March 2017 6,19

(27)  During the period in question, the security charge levied by BAC was a flat rate per departing passenger, with no
distinction as to type of passenger (passenger starting their air route from Brussels airport, transfer passenger or
transit passenger).

() Article 35(1) of the Royal Decree of 27 May 2004.
(") Response of 12 March 2015 to Request for Information of 10 February 2015 (reply to question 5(b)).
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2.2. The Royal Decree of 7 January 2014

(28) The measure covered by this Decision is the grant, pursuant to the Royal Decree of 7 January 2014 ('),
(hereinafter ‘the Royal Decree of 7 January 2014’), of subsidies to various airlines, from funds received by BAC
from the Belgian Federal Government and redistributed in accordance with the rules laid down in that Royal
Decree.

(29)  Pursuant to Article 1 of the Royal Decree of 7 January 2014, an annual subsidy of EUR 19 000 000 is hereby
granted to BAC to support security-related infrastructure, i.e. all activities to ensure the safety of passengers and
the security of airport facilities, such as the screening of passengers and their baggage upon entering the airport’s
restricted area for the purpose of detecting any explosives, weapons or other dangerous items. This subsidy is
granted for the 2014, 2015 and 2016 budget years. It shall be paid annually to BAC's account no later than
31 March of each year.

(30)  Pursuant to Article 2(1) of the Royal Decree of 7 January 2014, BAC redistributes to users of Brussels airport ('?)
having carried more than 400 000 departing passengers between 1 January and 31 December 2012, not
including transit or transfer passengers, the subsidy referred to in Article 1 of the Royal Decree, in proportion to
the amount they paid for services to ensure the safety of passengers and the security of airport facilities during
the previous year.

(31)  Article 2(2) of the Royal Decree of 7 January 2014 states that the amount paid to each user complying with the
conditions referred to in Article 2(1) of the Royal Decree is to be calculated annually on the basis of the number
of departing passengers, including transit and transfer passengers, for the years 2013, 2014 and 2015; over and
above the 400 000th passenger per year, the user is exempted, for the years 2013, 2014 and 2015, from paying
for services to ensure the safety of passengers and the security of airport facilities, up to a maximum total annual
amount of nineteen million euros (EUR 19 000 000).

(32)  Article 4 of the Royal Decree of 7 January 2014 stipulates that this budget measure will be assessed in the course
of 2015 so that it can be adjusted before the start of the new 2016-2021 tariff period. The tariff period referred
to in this provision corresponds to the five-year tariff schedule period for airport charges at Brussels airport, as
provided for in Article 43 of the Royal Decree of 21 June 2004.

(33) The Royal Decree of 7 January 2014 states that it is to take effect on 1 January 2013.

2.3. Payments made pursuant to the Royal Decree of 7 January 2014

(34) Contrary to Article 2(1) of the Royal Decree of 7 January 2014 (‘... BAC redistributes to users of Brussels airport (...)
the subsidy referred to in Article 1(...)), Belgium made the payments due directly to the airlines, without them
passing through BAC.

(35) According to Belgium, BAC expressly asked the Belgian authorities, in its letter of 8 July 2014, to pay the
amounts directly to the bank accounts of the beneficiary airlines in order to facilitate the administrative
implementation of the Royal Decree of 7 January 2014.

(36) On 12 September 2014, the Council of Ministers took note of BAC's wish as expressed in its letter of 8 July
2014 and approved the proposed simplification of the procedure, i.e. direct payment of the sums concerned to
the accounts of the beneficiary airlines.

(37) On 22 September 2014, the airlines satisfying the criteria set out in the Royal Decree of 7 January 2014, namely
Brussels Airlines, TUI Airlines Belgium and Thomas Cook Airlines Belgium, received EUR 16 779 819,
EUR 2 143 621 and EUR 76 560 respectively for 2013.

(38)  Belgium has provided details of the calculations of these amounts, thereby clarifying the application of the Royal
Decree of 7 January 2014 (V).

(39) Belgium first determined that only three airlines, Brussels Airlines, TUI Airlines Belgium and Thomas Cook
Airlines Belgium were eligible for the scheme, since no other airline had carried more than 400 000 departing
passengers between 1 January and 31 December 2012, not including transit or transfer passengers.

(") Royal Decree of 7 January 2014 granting a subsidy to Brussels Airport Company, holder of the operating licence for Brussels airport, to
support security-related infrastructure (Belgian Official Gazette, 23 April 2014, p. 34506).

(*) In this context, the term ‘users of Brussels airport’ means the airlines operating flights departing from that airport.

(") Response of 12 March 2015 to the request for information of 10 February 2015.
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(40) The amounts due to each of these three airlines in 2014 were calculated based on the number of departing
passengers carried by each of them in each month of 2013, including transfer and transit passengers. For each
airline, the month in which the threshold of 400 000 departing passengers since 1 January 2013 was exceeded
and the safety charge in force during that month were identified. The amount of the security charge payable by
each airline, month by month, for each passenger carried, over and above the first 400 000 passengers carried
since 1 January 2013 was then calculated. This amount corresponds to the subsidy that would be due to the
airline pursuant to the Royal Decree of 7 January 2014 in the absence of a budget ceiling.

(41) In order to abide by the budget ceiling of EUR 19 000 000 per year, cross-multiplication is then applied to the
three amounts thus calculated, in order to determine the amount actually due to each airline in respect of 2013.

2.4. Beneficiaries

(42)  In the opening decision, the Commission identified the airlines satisfying the criteria set out in Article 2(1) of the
Royal Decree of 7 January 2014 as the sole potential beneficiaries of the measure that could constitute State aid
under the formal investigation procedure.

2.5. Suspension of the application of the Royal Decree of 7 January 2014

(43) Following the opening of the formal investigation procedure, Belgium decided, as a precautionary measure and
without prejudice to its position on the preliminary assessment made by the Commission in the opening
decision, to suspend from 3 December 2014 the implementation of the Royal Decree of 7 January 2014.
Belgium undertook not to make any payment pursuant to the Royal Decree until further notice. According to the
information available to the Commission, Belgium has complied with that undertaking.

2.6. The Royal Decree of 15 March 2017

(44) On 15 March 2017, a royal decree (*%) (hereinafter ‘the Royal Decree of 15 March 2017’) repealing the Royal
Decree of 7 January 2014 was adopted.

(45)  Furthermore, pursuant to Article 2 of the Royal Decree of 15 March 2017, the subsidies provided for by the
repealed Royal Decree and levied while it was in force by the airlines concerned, namely from 1 January 2013 to
7 January 2014, must be repaid by 31 March 2017 to the Belgian federal authorities. That Article also provides
that the amounts to be recovered attract interest from the date on which the subsidies were paid to the
beneficiary until they are actually recovered. The interest shall be calculated in accordance with Chapter V of
Commission Regulation (EC) No 794/2004 (). Belgium has provided the Commission with a document showing
that Brussels Airlines, TUI Airlines Belgium and Thomas Cook Airlines Belgium have repaid all the subsidies
received, with interest, in accordance with Article 2 of the Royal Decree of 15 March 2017.

3. GROUNDS FOR INITIATING THE FORMAL INVESTIGATION PROCEDURE

(46) In its opening decision, the Commission first of all examined whether there was State aid for airlines satisfying
the conditions laid down in Article 2(1) of the Royal Decree of 7 January 2014. It then considered the compati-
bility of this possible aid. Finally, it considered whether or not this possible aid was illegal and whether it should
be recovered.

(47) Regarding the existence of State aid, the Commission first analysed the activity of the beneficiaries of the measure
in question. Since the users of Brussels airport to which BAC has to redistribute the subsidy are airlines, the
Commission considered that their activity was of an economic nature within the meaning of Article 107(1)
TFEU.

(") Royal Decree of 15 March 2017 repealing the Royal Decree of 7 January 2014 granting a subsidy to Brussels Airport Company, holder
of the operating licence for Brussels airport, to support security-related infrastructure (Belgian Official Gazette of 24 March 2017).

(**) Commission Regulation (EC) No 794/2004 of 21 April 2004 implementing Council Regulation (EU) 2015/1589 laying down detailed
rules for the application of Article 108 of the Treaty on the Functioning of the European Union (O] L 140, 30.4.2004, p. 1).
Commission notice on current State aid recovery interest rates and reference/discount rates for 28 Member States applicable as from
1 January 2014 (published in accordance with Article 10 of Commission Regulation (EC) No 794/2004 of 21 April 2004 (OJ L 140,
30.4.2004, p. 1)) (0] C 2, 7.1.2014, p. 7).
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(48) Regarding the presence of State resources and the State’s accountability for the measure, the Commission found
that the subsidy was granted pursuant to a Royal Decree and funded by the Belgian budget, specifically the
budget of the Federal Public Service for Mobility and Transport. In addition, pursuant to Article 2 of the Royal
Decree of 7 January 2014, BAC must redistribute to users of Brussels airport that carried more than 400 000
departing passengers (passengers in transit and transfer not included) between 1 January and 31 December 2012
the subsidy referred to in Article 1 of the Royal Decree in accordance with rules laid down entirely by the Royal
Decree. The Commission therefore considered that the measure for making payments to certain airlines pursuant
to Article 2 of the Royal Decree was attributable to Belgium and funded out of State resources.

(49) Regarding the presence of an economic advantage for the airlines, the Commission noted that, pursuant to
Article 2 of the Royal Decree of 7 January 2014, BAC was not free to maintain the charges collected from the
airlines once the subsidy granted by the Royal Decree had been received, but was obliged to pass on the effects of
this subsidy to certain airlines, which constitutes an economic advantage for those airlines.

(50) Moreover, the Commission has reached a preliminary conclusion that the measure is selective. It benefits only the
airlines using Brussels airport which satisfy a number of conditions relating to traffic at Brussels airport in 2012.
According to the Commission’s preliminary analysis, the eligibility of airlines for the scheme concerned is based
on discriminatory criteria unrelated to the purpose and nature of the measure, effectively favouring three airlines
while excluding without good reason all other users of Brussels airport.

(51) The Commission has found on a preliminary basis that this selective advantage is likely to create distortions of
competition in the internal market and affect trade between Member States, as it may allow the airlines
concerned to pursue a more aggressive tariff policy and maintain or artificially increase the supply of services
provided in relation to normal market conditions.

(52) The Commission came to a preliminary conclusion that the subsidy received by the beneficiary airlines
constituted State aid within the meaning of Article 107(1) TFEU.

(53) The Commission also stated in its opening decision that there was no legal basis exempting Belgium from
notifying this aid under Article 108(4) TFEU. In particular, the Commission noted that the subsidies in question
were not covered by the General Block Exemption Regulation ('), to the extent that they did not fulfil the
conditions laid down in Chapter I of that Regulation. The Commission therefore considered that the measure was
likely to constitute unlawful aid, the Royal Decree of 7 January 2014 having entered into force without having
been notified to the Commission.

(54)  Finally, the Commission expressed doubts as to the compatibility of the possible aid with the internal market, in
particular in the light of the Commission’s Guidelines on State aid to airports and airlines of 4 April 2014
(hereinafter the ‘aviation guidelines) () which do not allow for State aid to be granted to airlines for their
activities departing from airports handling more than five million passengers a year that are not located in
remote areas (*%), such as Brussels airport.

4. COMMENTS FROM BELGIUM ON THE OPENING DECISION

(55) On 15 January 2015, Belgium sent the Commission its comments on the opening decision.

4.1. The existence of State aid

(56) Belgium first recalls the conditions that must all be met to classify a measure as State aid, in particular that
(1) the beneficiary or beneficiaries must be undertakings within the meaning of Article 107(1) TFEU; (2) the
measure must be granted through state resources and be imputable to the State; (3) the measure must confer
a selective advantage on its recipient(s); and (4) the measure must distort or threaten to distort competition and
must be likely to affect trade between Member States.

(") Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid compatible with the common market
in application of Articles 87 and 88 of the Treaty (General block exemption Regulation) (O] L 214, 9.8.2008, p. 3).

(") Communication from the Commission — Guidelines on State aid to airports and airlines (O] C 99, 4.4.2014, p. 3).

("®) Point 145 of the aviation guidelines.
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(57)  Belgium goes on to state that it does not dispute that the measure in question is imputable to the State and that
it is likely to affect trade between Member States.

(58)  On the other hand, Belgium considers that it is not (1) a subsidy granted to an undertaking engaged in an
economic activity, or (2) a selective advantage, which are sufficient grounds to rule out the measure introduced
by the Royal Decree of 7 January 2014 being classified as State aid.

(59) The arguments put forward by Belgium in support of these two conclusions are summarised in recitals 60 to 72.

4.1.1. Notion of undertaking and economic activity

(60) Belgium notes that, according to Article 107 of the TFEU, the definition of undertaking covers every entity
engaged in an economic activity, regardless of the legal status of the entity and the way in which it is financed.

(61) It also points out that activities carried out for the exercise of the official powers of the public authorities are not
regarded as ‘economic’.

(62) Regarding airports, such activities include, in particular, security, air traffic control and policing.

(63) In the view of Belgium, it follows that activities related to airport security do not constitute an economic activity
within the meaning competition law and that their financing does not therefore constitute State aid.

(64) In that respect, Belgium considers that it is possible for an entity to combine the exercise of powers of a public
authority with the exercise of certain economic activities, and that the entity is therefore subject to the rules
applicable to State aid only for its economic activities.

(65) Belgium takes the view that the financing of services relating to airport security, as laid down by the Royal
Decree of 7 January 2014, does not constitute State aid, in that such activities fall within the scope of the
exercise of the official powers of the public authorities.

4.1.2. Existence of a selective advantage

(66)  Belgium further considers that the measure in question does not confer on its beneficiaries any advantage within
the meaning of the State aid rules.

(67) More specifically, it makes reference to the fact that the existence of an advantage must be established by making
a comparison between the situation being considered and the normal situation.

(68)  Accordingly, in order to assess whether in the present case an advantage exists within the meaning of the State
aid rules, in Belgium’s view, a comparison should be made between the measure covered by this procedure and
a comparable situation in Belgium, in order to verify whether or not the contested measure confers such an
advantage to the beneficiary airlines.

(69) Belgium points out that, until the adoption of the measure in question, only Brussels airport charged its users
a fee covering the security costs incurred by their use of the airport, with no public subsidy. According to
Belgium, the situation of Brussels airport therefore differs from that of the other airports, located in the Walloon
Region and the Flemish Region, where all costs related to airport safety and security services are borne by the
regions concerned. Belgium makes reference to the Commission Decision of 1 October 2014 in the case
concerning the measures implemented by Belgium in favour of Charleroi Airport and Ryanair (**) (hereinafter ‘the
Charleroi decision’) and in particular recitals 269 and 270 thereof.

(70)  Belgium claims that, as a result, in Belgium the market price for airport services charged to airlines appears not
to include the total costs related to airport security. In that regard, it takes the view that the Commission, in the
Charleroi decision, did not consider that this constituted State aid.

(") Commission Decision (EU) 2016/2069 of 1 October 2014 concerning measures SA.14093 (C76/2002) implemented by Belgium in
favour of Brussels South Charleroi Airport and Ryanair (OJ L 325, 30.11.2016, p. 63).
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4.1.3. The threshold of 400 000 passengers per year and its impact on the selectivity of the measure

(71) Regarding the threshold of 400 000 passengers, Belgium refers in particular to its letter of 2 April 2014, in
which, before the opening of the formal investigation procedure, it put forward its arguments as to the merits of
this threshold; these arguments are summarised in points 46 to 49 of the opening decision. Belgium adds to
these arguments that ‘the aim was to encourage airlines to expand in Brussels by compensating them for the
reduced safety costs entailed by an increase in passengers’.

(72)  Moreover, on the basis of the periodic assessment clause of the scheme, provided for in Article 4 of the Royal
Decree of 7 January 2014, Belgium refers to a possible extension of the measure for a further three years mutatis
mutandis, i.e. benefiting the airlines that have carried more than 400 000 departing passengers in 2015. Belgium
concludes that the mechanism is an incentive in that it is likely to lead to a redistribution of the list of benefici-
aries every three years, for all carriers having exceeded the threshold of 400 000 passengers over the three-year
assessment period.

4.2. Compatibility of the possible aid

(73)  Since Belgium considers that the measure introduced by the Royal Decree of 7 January 2014 does not constitute
State aid, it does not see the relevance of indicating the legal basis on which the measure could be declared
compatible with the internal market and demonstrating that the conditions for compatibility are met.

4.3. Legality and recovery of the possible aid

(74)  Belgium considers that the consideration of whether or not the measure in question was notified to the European
Commission in accordance with Article 108(3) TFEU is irrelevant.

(75) It therefore considers that the question as to whether the measure is subject to recovery is not relevant either.

5. COMMENTS FROM INTERESTED THIRD PARTIES
5.1. Comments by Ryanair

(76) On 13 February 2015, Ryanair sent the Commission its comments on the opening decision.

5.1.1. Possible injunction to suspend the aid

(77)  Ryanair shares the Commission’s preliminary findings regarding the existence of State aid, and calls upon the
Commission to order Belgium to suspend the measure in question.

(78)  According to Ryanair, the very purpose of the measure is clearly anti-competitive because this measure aims to
distort competition by putting other airlines at a disadvantage, notably the low-cost airlines operating at Brussels
airport.

(79) Furthermore, Ryanair considers that the beneficiaries of the measure (notably Brussels Airlines, TUI Airlines
Belgium and Thomas Cook Airlines Belgium) have used it to strengthen a pre-existing strategic partnership aimed
at facing up to a range of efficient competitors, such as Ryanair and Vueling, at the Brussels airport hub.

5.1.2. The structure of the measure and its status as State aid

(80)  First, Ryanair agrees with the Commission’s preliminary findings regarding the arbitrary nature of the
400 000 passenger threshold, which Ryanair considers to be devoid of economic logic.

(81)  Secondly, Ryanair emphasises that the eligible airlines are selected on the basis of a criterion that excludes
transfer and transit passengers, while the amounts due to each beneficiary do take account of those categories of
passengers. Ryanair sees this as an inconsistency, and assumes that the differences in treatment caused by the
measure concerning transit and transfer passengers are logically explained by Belgium’s aim to exclude non-
Belgian airlines from the scope of the measure.
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(82)  Finally, Ryanair agrees with the Commission’s preliminary analysis that the choice of 2012 as the reference year
for identifying the beneficiaries of the measure is arbitrary. Ryanair notes that this is not the only year for which
data were available, as BAC publishes passenger traffic data on its website every month for the previous month.

5.1.3. Incompatibility of the aid

(83) Ryanair considers that the aid cannot be declared compatible with the internal market in that it infringes the
rules on the freedom to provide services. According to Ryanair, the aid favours the services offered by some
carefully selected Belgian airlines. Ryanair points out that no major Belgian airline appears to be excluded from
the list of beneficiaries, and that the Belgian Minister of Transport has himself admitted that the purpose of the
measure is to support national airlines.

(84) In addition, Ryanair reports hostile statements against it, from the then Belgian government, which Ryanair
claims is opposed to its establishment at Brussels airport; its aim, though this anticompetitive aid, is to
discourage all new offerings of services by low-cost airlines from this airport.

5.1.4. The financial difficulties of Brussels Airlines

(85)  Ryanair notes that Brussels Airlines has reported operating losses every year since 2009. Ryanair considers that,
without the intervention of Belgium, Brussels Airlines would probably have been driven out of the market in the
short or medium term. According to Ryanair, the situation was so critical that Brussels Airlines immediately
included the expected aid in its 2013 annual accounts, while its entitlement to receive this amount was still
uncertain.

(86) Ryanair calls upon the Commission to use ‘all its powers under Council Regulation (EC) No 659/1999" (%),
replaced by Council Regulation (EU) 2015/1589 (*!), to request detailed and up-to-date financial information on
the accounts of Brussels Airlines, TUI Airlines Belgium and Thomas Cook Airlines Belgium for 2012, 2013 and
2014. Ryanair also asks the Commission to check how the aid was reflected in the beneficiaries’ accounts in
order to determine whether those beneficiaries are firms in difficulty within the meaning of the version of the
guidelines on State aid for rescuing and restructuring that were applicable at the time.

5.2. Comments by International Airlines Group (IAG)

(87) On 16 February 2015, IAG sent the Commission its comments on the opening decision.

5.2.1. Imputability of the measure to the State

(88) According to IAG, it is clear that the measure was approved by Belgium by means of the Royal Decree of
7 January 2014, and that it is based on State resources, in particular on the budget of the ‘Federal Public Service
for Mobility and Transport. IAG also emphasises that BACs role in the management and distribution of this
resource is restricted to implementing the decisions of the Belgian State, as the rules for the distribution of the
funds received by BAC from the State are determined solely by the provisions of the Royal Decree. According to
IAG, the fact that BAC is a private operator does not therefore call into question the presence of state resources
and the imputability of the measure to the State.

5.2.2. Existence of a selective advantage in favour of the airlines

(89) IAG points out that the airlines that did not operate in 2012 are automatically excluded from the Royal Decree of
7 January 2014. It considers that, although the measure is presented as being of general application to all users
of Brussels airport, the measure has been devised in such a way that it can apply only to a few of the airlines.

5.2.3. Regarding transit and transfer passengers

(90) IAG refers to one of Belgium’s statements about the selectivity of the measure, namely that unlike the Brussels
airport, many European airports do not exempt transit and transfer passengers and do pass their security charges
on to them. IAG qualifies this statement on the basis of a number of examples of major European airports.

(*) Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of Article 108 of the treaty on
the functioning of the European Union (OJ L 83, 27.3.1999, p. 1).

(*") Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article 108 of the Treaty on the
Functioning of the European Union (O] L 248, 24.9.2015, p. 9).



L 25740 Official Journal of the European Union 15.10.2018

(91)  Furthermore, IAG notes that following the losses posted by Brussels Airlines in recent years, Lufthansa decided to
postpone its decision to acquire all the shares of Brussels Airlines until 2017, whereas this decision was initially
planned in 2014. According to IAG, Lufthansa is not likely to complete the acquisition of Brussels Airlines until
it has improved its balance sheet, even with public funds.

5.3. Comments by Brussels Airlines
(92)  On 23 February 2015, Brussels Airlines sent the Commission its comments on the opening decision.

(93) Brussels Airlines considers that the measure in question does not constitute State aid because it concerns the
funding of non-economic activities and, in any event, does not confer a selective advantage on the beneficiaries
of the subsidy.

(94)  Secondarily, Brussels Airlines considers that the measure is compatible with the internal market before the entry
into force of the aviation guidelines.

5.3.1. Notion of undertaking and economic activity

(95) Brussels Airlines considers that the subsidy granted by the Royal Decree of 7 January 2014 relates to non-
economic activities, providing for partial financial compensation for them.

(96) In support of this analysis, Brussels Airlines refers to the decision to extend the examination procedure of
21 March 2012 in case SA.14093 (C76/2002) Advantages granted by the Walloon Region to Brussels South Charleroi
Airport and Ryanair (*2).

(97)  According to Brussels Airlines, the airlines operating at Charleroi airport do not pay security charges at that
airport and, according to the Commission’s decision of 21 March 2012, this does not imply that they are
receiving State aid. Brussels Airlines also notes that the Charleroi decision, which closed the formal investigation
procedure extended by the decision of 21 March 2012, according to a minister from the Walloon Region,
endorsed the financial compensation for security granted by the Walloon Region to Charleroi airport and,
therefore, according to Brussels Airlines, to its operators.

5.3.2. Selective advantage

(98)  Brussels Airlines refers to point 44 of the opening decision, in which the Commission concluded that the
measure is selective for three reasons: (1) the measure benefits only airlines and not other modes of passenger
transport, (2) the measure benefits airlines operating at Brussels airport, and (3) the measure benefits airlines that
satisfy certain conditions regarding traffic at Brussels airport.

(99) Referring to the first point, Brussels Airlines expresses doubts as to the selectivity of the subsidy because it is
granted only to airlines. Brussels Airlines considers that there are objective reasons behind the differentiation
between air traffic and other modes of passenger transport, since they do not involve as many security risks as
air transport.

(100) As regards the second point, Brussels Airlines makes reference to Belgian law which provides for the distribution
of aid only to airlines operating at Brussels airport. The Belgian regions are responsible for the equipment and
operation of public airports and aerodromes, with the exception of Brussels airport, which is under federal
jurisdiction. Accordingly, Brussels Airlines concludes that the Federal State can provide this subsidy at Brussels
airport only and not at other airports.

(101) Regarding the third point, Brussels Airlines invites the Commission to refer to the Federal State which adopted
the Royal Decree of 7 January 2014. However, it wishes to clarify that, in its view, a threshold related to the
number of passengers is relevant in the case of a subsidy for airport security-related services because airport
security costs are also related to the number of passengers.

(102) Brussels Airlines also considers that the use of 2012 as the reference year is explained by the fact that this was
the latest year for which the figures were available when the Council of Ministers decided to adopt the measure.
Brussels Airlines believes that the choice of a reference point is clearly still to a certain extent arbitrary. According
to the analysis by Brussels Airlines, by choosing 2012 as the reference year, Belgium does not appear to have
exceeded the bounds of its discretion on this point.

() OJL325,30.11.2016,p. 63.
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(103) Brussels Airlines concludes that the measure does not confer a selective advantage.

5.3.3. Compatibility of the aid

(104) Brussels Airlines wishes to point out that if the Commission were nevertheless to conclude that aid existed, that
aid was compatible until at least 4 April 2014, the date of entry into force of the aviation guidelines. On this
point, Brussels Airlines refers to the aforementioned Charleroi decision, in which the Commission accepted that
several measures granted by the Walloon Region to the operator of Charleroi airport, which subsidised the
economic activity of the airport in a selective way, therefore making it unlawful State aid, were incompatible with
the internal market only since the entry into force of the aviation guidelines.

(105) According to the Brussels Airlines analysis, this implies that the subsidies paid for security-related services
provided before that date cannot in any case be recovered from the undertakings that received them.

5.3.4. Conclusion

(106) Brussels Airlines considers that the measure in question does not constitute State aid because it does not
subsidise an economic activity and does not confer a selective advantage. In any event, it notes that the measure
must be considered compatible with the internal market before the entry into force of the aviation guidelines.

5.4. Observations of another interested party which asked to remain anonymous

(107) On 26 February 2015, another interested party, which asked to remain anonymous (hereinafter ‘the interested
party which asked to remain anonymous’), sent the Commission its comments on the opening decision.

(108) Firstly, the interested party which asked to remain anonymous recalls that the programme law of 30 December
2001 (¥’) expressly provides that (*) airport charges collected by BAC must be non-discriminatory, transparent
and cost-oriented.

(109) It further points out that the Royal Decree of 7 January 2014 cannot call into question the provisions of the
programme law because the latter is of higher rank than a royal decree.

(110) The interested party which asked to remain anonymous observes that on the basis of the programme law,
Belgium granted BAC the licence to operate at Brussels airport. Therefore, according to the interested party which
asked to remain anonymous, Belgium should ensure compliance with the conditions attached to the licence and
therefore the non-discriminatory nature of airport charges. The interested party which asked to remain
anonymous considers that if BAC does not abide by these conditions, Belgium can and must take measures to
remedy them.

(111) The interested party which asked to remain anonymous therefore doubts whether Belgium aimed to support the
Belgian airlines concerned without prejudice to the economic schedule referred to in recital (108) and therefore
wonders whether BAC should not offer all the same discount on the cost of security measures to all airlines using
Brussels airport.

(112) Furthermore, the interested party which asked to remain anonymous recalls that there is a five-year agreement
between BAC and the airlines with respect to the pricing system and tariff control procedures. Any change to the
current agreement requires the airlines to be consulted again.

(113) The interested party which asked to remain anonymous therefore concludes that Belgium assumes that BAC must
offer all the airlines a non-discriminatory discount (i.e. reduce the costs of security-related measures across the
board). Any other arrangement would confer a selective advantage on some airlines and would infringe
Article 15 of the Chicago Convention (*) and Directive 2009/12/EC of the European Parliament and of the
Council (*).

(*) Belgian Official Gazette of 31 December 2001.
(**) In particular Article 158(1), (2) and (4) thereof.
(*) Convention on International Civil Aviation, Chicago, 7 December 1944, United Nations, Treaty Series, vol. 15, No 102, Article 15.
(*) Directive 2009/12/EC of the European Parliament and of the Council of 11 March 2009 on airport charges (OJ L 70, 14.3.2009, p. 11).
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6. COMMENTS BY BELGIUM ON THE OBSERVATIONS BY INTERESTED PARTIES
6.1. Comments on the comments by Ryanair

(114) As a preliminary remark, Belgium recalls that in its comments of 16 January 2015 and in its reply of 12 March
2015 to the request for information of 10 February 2015, it explained in detail how the contested measure did
not constitute State aid.

(115) Moreover, Belgium considers that the points put forward by Ryanair are more a reflection of its commercial
strategy rather than purely legal arguments.

6.1.1. Request for suspension of the aid

(116) Belgium recalls that, in the light of the doubts expressed by the Commission in the opening decision, the Minister
for Mobility decided, as a precautionary measure and without prejudice to his position on the Commission’s
preliminary assessment in the opening decision, to suspend the implementation of the Royal Decree of 7 January
2014.

6.1.2. The existence of State aid

(117) Commenting on Ryanair’s arguments on the existence of State aid, including the alleged arbitrariness of the
threshold of 400 000 passengers per year, the allegedly bizarre character of the treatment of transfer and transit
passengers for the identification of beneficiaries of the aid and the calculation of the amount of the aid, and the
allegedly arbitrary use of 2012 as the reference year for the selection of aid recipients, Belgium refers the
Commission to its comments dated 16 January 2015 and its reply of 12 March 2015 response to the request for
information of 10 February 2015.

(118) Regarding the arguments regarding the choice of 2012 as a reference year, according to Belgium, Ryanair failed
to specify that although the traffic figures for the previous month are published each month on the BAC website,
these are only general statistics on the number of passengers departing, arriving, transiting or transferring, not
broken down by airline.

(119) As regards the statement by the former Secretary of State for Mobility referred to by Ryanair, Belgium considers
that this statement does not in any way demonstrate the existence of State aid, nor the existence of any other
Belgian Government plan to counter competition from Ryanair in relation to other airlines.

6.1.3. Compatibility of the alleged aid with the internal market

(120) In this regard, Belgium recalls that the measure does not constitute State aid because it covers services that are
not of an economic nature and, secondarily, it does not confer any advantage on its beneficiaries.

(121) Belgium concludes that the question of the compatibility of alleged State aid is irrelevant in this case.

6.1.4. Regarding the request concerning the beneficiaries’ financial information

(122) In this regard, Belgium points out that the measure in question does not constitute State aid and therefore the
Commission has no reason to request financial information from Brussels Airlines, TUI Airlines Belgium or
Thomas Cook Airlines Belgium.

(123) In any event, Belgium considers that comments should be invited from the three airlines concerned, if
appropriate.

6.2. Comments on the comments by IAG

(124) In its comments on AGI's comments, Belgium refers the Commission to its comments of 16 January 2015 and
its reply of 12 March 2015 to the request for information of 10 February 2015, in which it considers that it has
explained in detail how the measure in question did not constitute State aid.
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6.3. Comments on the comments by Brussels Airlines

(125) Belgium has taken due note of the comments made by Brussels Airlines, the main conclusion of which is that the
measure in question does not constitute State aid. Belgium informs the Commission that it agrees with the
conclusion of Brussels Airlines in that regard.

6.4. Comments on the comments by the interested party which asked to remain
anonymous

(126) Belgium refers to its comments of 16 January 2015 and its reply of 12 March 2015 to the request for
information of 10 February 2015, in which it considers that it has explained in detail how the measure in
question did not constitute State aid.

7. ASSESSMENT
7.1. Existence of State aid

(127) According to Article 107(1) of the TFEU, any aid granted by a Member State or through State resources in any
form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Member States, be incompatible with the
internal market

(128) For a measure to be classed as State aid the following cumulative criteria therefore have to be met: (1) the benefic-
iaries must be undertakings within the meaning of Article 107(1) TFEU; (2) the measure must be granted through
state resources and be imputable to the State; (3) the measure must confer a selective advantage on its recipients;
and (4) the measure must distort or threaten to distort competition and must be likely to affect trade between
Member States (V).

7.1.1. Notion of undertaking and economic activity

(129) According to Article 107(1) of the TFEU, State aid rules apply only where the recipient is an ‘undertaking’. The
notion of undertaking covers any entity engaged in an economic activity, regardless of its legal status or the way
in which it is financed (*). Any activity consisting in offering goods or services on a given market is regarded as
an economic activity (¥). As the Commission pointed out in point 34 of the aviation guidelines, the question as
to whether or not any entity is an undertaking is always linked to a specific activity.

(130) According to Belgium, the subsidy paid pursuant to the Royal Decree of 7 January 2014 funds services to ensure
the security of passengers and airport facilities, and therefore does not support activities of an economic nature.
Belgium refers to the Charleroi decision in which the Commission considered that the financing by the Walloon
Region of certain activities falling within the remit of public authorities at Charleroi airport did not constitute
State aid, in particular because these activities were not of an economic nature. Brussels Airlines put forward
similar arguments.

(131) The Commission is not contesting Belgium’s right to grant compensation to BAC for the security activities it
carries out at Brussels airport, as such compensation is unlikely to be classed as State aid in favour of BAC.
However, this procedure relates not to a subsidy paid to BAC, but rather a subsidy to the airlines.

(132) In this regard, it should be noted that the Royal Decree of 7 January 2014 provides for BAC to pass on the entire
subsidy it receives to airlines that carried more than 400 000 departing passengers in 2012. Consequently, the
subsidy provided for by the Royal Decree of 7 January 2014, benefits the airlines that transported more than
400 000 departing passengers in 2012, through the redistribution mechanism introduced by Article 2 of the
Royal Decree.

(133) The subsidies received by the airlines from BAC pursuant to Article 2 of the Royal Decree of 7 January 2014 are
designed to refund them part of the security charge due to BAC. The security charge is one of the airport charges
through which airlines pay BAC for access to airport infrastructure and the provision of airport services.

(¥) See, for example, the judgment of the Court of Justice of 10 January 2006, Ministero dellEconomia e delle Finanze v Cassa di Risparmio
di Firenze C-222/04, ECLLEU:C:2006:8, paragraph 129.

(**) Judgment of the Court of Justice of 18 June 1998, Commission v Italy, C-35/96, ECLLEU:C:1998:303, paragraph 36; judgment of
23 April 1991, Hofner and Elser, C-41/90, ECLL:CU:C:1991:161, paragraph 21; judgment of 16 November 1995, Fédération Frangaise
des Sociétés d’Assurances v Ministére de I'Agriculture et de la Péche, C-244/94, ECLL:EU:C:1995:392, paragraph 14, and judgment of
11 December 1997, Job Centre, C-55/96, ECL:EU:C:1997:603, paragraph 21.

(*) Judgments of the Court of Justice of 16 June 1987, Commission v Italy, C-118/85, ECLLEU:C:1987:283, paragraph 7, and of 18 June
1998, Commission v Italy, C-35/96, ECLLEU:C:1998:303, paragraph 36.
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It is therefore one of the components of the price of commercial services, determined by a private operator
providing these services. Moreover, the security charge is an amount charged per departing passenger carried by
the airline. It is therefore clear that the subsidies in question are funding commercial passenger transport
activities which, as the Commission explained in point 27 of its aviation guidelines, constitute economic
activities. It is not in any case a compensation for costs that should be borne by the airlines when carrying out
activities under the responsibility of the State in the exercise of its official remit as a public authority.

(134) In the Charleroi decision, the Commission examined the funding of activities under the responsibility of the State
in the exercise of its official remit as a public authority, carried out by the manager of Charleroi airport. It did
not examine a redistribution mechanism for airlines such as that introduced by Article 2 of the Royal Decree of
7 January 2014. Nor did it conclude that any funding received by airlines could not be classed as State aid
because it funded non-economic activities. The Charleroi Decision is therefore not relevant for the purposes of
analysing the measure covered by this Decision.

(135) It follows from the above that the measure examined, namely the subsidy for airlines granted by the Royal Decree
of 7 January 2014, funds an economic activity, namely the commercial carriage of passengers. Its beneficiaries,
which are airlines, are clearly undertakings within the meaning of Article 107(1) TFEU.

7.1.2. State resources and imputability to the State

(136) The subsidy is granted pursuant to a Royal Decree adopted by the Council of Ministers. Article 6 of the Royal
Decree of 7 January 2014 stipulates that the Minister with responsibility for air navigation is tasked with
implementing the decree.

(137) Furthermore, the subsidy is financed by resources in the Belgian State budget. Indeed, Article 3 of the Royal
Decree of 7 January 2014 states that: “The subsidy referred to in Article 1 shall be charged to the basic allocation
52.60.31.32.01, ‘Aid to the aviation sector’, (...) of the budget of the Federal Public Service for Mobility and
Transport for budget year 2014..

(138) Furthermore, Article 2 of the Royal Decree of 7 January 2014 requires BAC to redistribute the entire subsidy
received from the State to certain airlines, on the basis of amounts determined for each airline in accordance with
a method laid down in detail by the Royal Decree. This provision leaves BAC no latitude with respect to the
choice of recipient airlines or the amounts allocated to each one. The payments made by BAC to the airlines
under the Royal Decree of 7 January 2014 must be regarded as imputable to the State and financed by State
resources, and this conclusion is unaffected by the fact that BAC is a corporation in which 75 % of the shares are
held by private investors (*).

(139) It should also be noted that the only payments made pursuant to the Royal Decree of 7 January 2014 were made
without fully abiding by the terms and conditions originally laid down by the Decree. The sums due to each
airline, calculated in accordance with the provisions of Article 2 of that Royal Decree, were paid directly by the
State to airlines satisfying the criteria laid down in Article 2(1) of the Royal Decree, without passing via BAC.
Specifically, on 22 September 2014, the Belgian State paid the following amounts directly to the airlines:
EUR 16 779 819 (Brussels Airlines), EUR 2 143 621 (TUI Airlines Belgium) and EUR 76 560 (Thomas Cook
Airlines Belgium). These direct payments are clearly imputable to the State and financed with State resources.

(140) On the basis of these elements, it must be concluded that the subsidy scheme for airlines set up by Article 2 of
the Royal Decree of 7 January 2014 is imputable to the State and granted by Belgium by means of State
resources within the meaning of Article 107(1) TFEU.

7.1.3. Economic advantage

(141) In order to assess whether a State measure constitutes aid to an undertaking, it is necessary to determine whether
the undertaking in question enjoys an economic advantage which avoids it to bear costs which would normally
have had to burden its own financial resources or if it enjoys an advantage which it would not have enjoyed
under normal market conditions (*').

(") See, for instance Judgment of the Court of Justice of 17 July 2008, Essent Netwerk Noord, C-206/06, ECLLEU:C:2008:413,
paragraphs 58-74.

(*") See, inter alia, judgment of the Court of Justice of 14 February 1990, France v Commission, C-301/87, ECLL: EU: C: 1990: 67,
paragraph 41.
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(142) Only the effect of the measure on the undertaking is relevant, not the cause or the objective of the State
intervention (*). Whenever the financial situation of an undertaking is improved as a result of State intervention
on terms differing from normal market conditions, an advantage is present (¥). To assess this, the financial
situation of the undertaking following the measure should be compared with its financial situation if the measure
had not been introduced (**). Since only the effect of the measure on the undertaking matters, it is irrelevant
whether the advantage is compulsory for the undertaking in that it could not avoid or refuse it (**).

(143) Pursuant to Article 2 of the Royal Decree of 7 January 2014, BAC is required to redistribute the subsidy received
from the State to users of the Brussels airport which have carried more than 400 000 departing passengers
between 1 January and 31 December 2012, not including transit or transfer passengers, in accordance with the
procedures laid down in that Article. These payments are intended to refund part of the security charge due to
BAC by each of the airlines concerned, as shown by the calculation in recitals 39 to 41. The security charge is
part of the airport charges set by BAC and billed to the airlines in exchange for commercial services, notably
access to airport infrastructure, which the airlines need to provide air transport services. Moreover, this charge is
expressed as an amount charged per departing passenger carried and therefore arises directly out of the airlines’
commercial passenger transport activities. It is therefore one of the costs that the airlines operating at Brussels
airport must bear under normal market conditions. Consequently, the measure in question avoids the airlines
concerned from bearing costs that would normally have come out of their own financial resources and gives
them an advantage which they would not have enjoyed under normal market conditions.

(144) According to Belgium, in order to assess the existence of an economic advantage in this case, a comparison must
be made between the measure covered by the proceedings and a comparable situation in Belgium. Belgium points
out in this respect that until the adoption of the measure in question, only Brussels airport charged its users a fee
covering the security costs entailed by their use of the airport, without any public intervention. According to
Belgium, Brussels airport differs in this respect from the other airports located in the Walloon Region and the
Flemish Region, where all costs related to airport security and safety services are borne by the regions concerned.
Belgium makes reference in this respect to the Charleroi decision, and in particular recitals 269 and 270 thereof.
On the basis of points 54 to 60 of the aviation guidelines, on the application of the market economy operator
principle to measures taken in favour of airlines, and on the use of comparator airport methods to that end,
Belgium concludes that the measure in question does not offer any economic advantage to the airlines concerned.
Brussels Airlines makes similar arguments, pointing out that no security charge is billed to the airlines at
Charleroi airport.

(145) The Commission does not share Belgium’s view as to the method to be used to assess the existence of an
economic advantage in the present case. The Commission notes first of all that the aviation guidelines referred to
by Belgium concern the analysis of the behaviour of an airport manager towards one or more airlines for the
purpose of determining whether the charges billed by that manager are in line with the market economy
operator principle. The measure under review does not fall within this framework as it relates to a partial State
refund of charges billed by a private airport operator to three specific airlines.

(146) Moreover, for airlines operating in Belgium, normal market conditions are a situation in which they bear the
entire financial burden of the airport charges billed to them, whatever the differences between those charges may
be, the levels of which are set by the various airport managers on the basis of multiple factors such as their
respective commercial policies, their respective cost levels, the regional or national regulatory framework in
which they must determine these charges, or the extent to which which they must bear the financial burden of
the activities falling under the remit of public authorities. Normal market conditions do not imply that airport
charges at the various Belgian airports are uniform, even supposing that they are sufficiently comparable for the
method recommended in points 54 to 60 of the aviation guidelines to be applied, which Belgium has not

(*») Judgment of the Court of Justice of 2 July 1974, Italy v Commission, 173/73, ECLLEU:C:1974:71 paragraph 27.

(**) The term ‘State intervention’ refers not only to positive actions by the State but also covers cases where the authorities do not take
measures in certain circumstances, for example to enforce debts. See, for example, Judgment of the Court of Justice of 12 October 2000,
Magefesa, C-480/98, ECLLEU:C:2000:559, paragraphs 19 and 20.

(*) Judgment of the Court of Justice of 2 Jufy 1974, Italy v Commission, 173/73, ECLI:EU:C:1974:71 paragraph 13.

(*) Commission Decision 2004/339/EC of 15 October 2003 on the measures implemented by Italy for RAI SpA (OJ L 119, 23.4.2004,
p- 1), recital 69; opinion of Advocate General Fennelly of 26 November 1998, France v Commission, C-251/97, ECLLEU:C:1998:572,
paragraph 26.
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attempted to demonstrate. Consequently, a subsidy for the purpose of bringing the charges billed at one Belgian
airport into line with the charges billed at other Belgian airports cannot, on that ground alone, escape classifi-
cation as an economic advantage.

(147) Moreover, Belgium’s reference to recitals 269 and 270 of the Charleroi decision does not appear to be relevant.
In those recitals, the Commission does not take a stance but summarises Belgium’s comments on the comments
received from interested third parties in the context of a formal investigation procedure concerning Charleroi
airport. In addition, the recitals in question concern the choice of the Belgian public authorities whether or not
to take responsibility for the execution or funding of activities carried out by the airport managers and which
those authorities consider to fall within the remit of the public authorities. This issue is not relevant to the
analysis of the measure under review. As stated above, in recital 131 of this Decision, the Commission does not
contest the Federal State’s entitlement to offset costs incurred by BAC in connection with its security activities,
but rather seeks to determine whether the mechanism for redistributing the subsidy introduced by the Royal
Decree of 7 January 2014 in favour of the airlines confers an economic advantage on them.

(148) It follows from the foregoing that the none of the arguments put forward by Belgium and Brussels Airlines are
such as to challenge the conclusion that the measure under examination avoids the airlines concerned bearing the
costs that would normally have been incurred out of their own financial resources under normal market
conditions.

(149) Moreover, had BAC received a subsidy under the conditions set out in Article 1 of the Royal Decree of 7 January
2014 without this subsidy being subject to any obligation to redistribute it to the airlines, it is unlikely that BAC
would have passed on the effect of this subsidy on the security charge billed to the airlines in the same way as
provided for in Article 2 of the Royal Decree.

(150) First, there is no clear indication that such a subsidy would cause BAC to reduce the security charge or refund
part of it. BAC could allocate the subsidy to funding additional security investments not provided for in its pre-
existing investment programme. In these circumstances, BAC would have no reason to reduce the security charge
or to reimburse part of it. On the other hand, as noted in section 2.1.3, the tariff control system and the tariff
control formula are set by BAC for a five-year regulatory period. The Royal Decree of 7 January 2014 was
adopted during the 2011-2015 regulatory period. It is unlikely that the subsidy could have or would have incited
BAC to find an incentive to propose a reduction in the safety charge or a partial refund of the charge before the
end of this regulatory period, i.e. almost two years after the adoption of the Royal Decree.

(151) Furthermore, even assuming that such a subsidy could have or would have led BAC consider passing on the
benefit of the subsidy to the airlines by reducing or reimbursing part of the security charge, it is reasonable to
assume that it would have done so in a uniform manner for all users of Brussels airport. Indeed, the security
charge currently takes the form of a single amount per departing passenger without any distinction as to the type
of passenger. A subsidy reducing BAC’s safety costs should therefore logically lead to a reduction in that single
amount, thereby benefiting all airlines in proportion to the number of departing passengers they carry from
Brussels airport. However, the mechanism provided for in Article 2 of the Royal Decree of 7 January 2014 leads
to a very different outcome. In particular, in application of this mechanism, many users of Brussels airport do
not benefit from any partial reimbursement of their security charge, while only three airlines share the available
budget of EUR 19 000 000 a year.

(152) As a result, the redistribution mechanism alters the financial charges borne by the airlines using Brussels airport
in favour of the three airlines benefiting from this mechanism, in relation to a hypothetical situation in which
BAC had received a subsidy under the conditions laid down in Article 1 of the Royal Decree of 7 January 2014
without being obliged to redistribute this subsidy to the airlines.

(153) Moreover, the measure cannot be regarded as a financial compensation that the State would grant to the airlines
concerned for the provision of any service of general economic interest, since Belgium has not claimed that any
such service of general economic interest has been entrusted to the airlines concerned. The measure cannot
therefore be considered as devoid of economic advantage under the Altmark judgment (*%).

(*) Judgment of the Court of Justice of 24 July 2003, Trans GmbH and Regierungsprisidium Magdeburg v Nahverkehrsgesellschaft
Altmark GmbH, C-280/00, ECLLEU:C:2003:415, paragraphs 87-93.
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(154) It follows from all the above that the measure in question does confer an economic advantage on airlines.

(155) The Commission notes that, on 26 August 2014, the website of Mr Melchior Wathelet, then Deputy Prime
Minister and former State Secretary for the Environment, Energy, Mobility and Institutional Reform, stated that
‘the Ministerial Select Committee decided in December 2012 to grant an envelope of EUR 20 000 000 a year to
support Belgian airlines (...). On 27 August 2014, Mrs Catherine Fonck, then State Secretary for Mobility, said:
‘There is a government decision and it is very clear. The subsidies to airlines via Brussels airport must be paid’.
These ministerial statements support the conclusion that the redistribution mechanism introduced by Article 2 of
the Royal Decree of 7 January 2014 provides an economic advantage to the airlines concerned, and even suggests
that the granting of such an advantage to these airlines could have been the main aim of the Royal Decree.

(156) It remains to be determined whether the economic advantage identified in recitals 141 to 154 is selective.

7.1.4. Selectivity

(157) Under Article 107(1) TFEU, in order to be regarded as State aid, aid granted by a State must favour ‘certain
undertakings or the production of certain goods’. Consequently, only measures that confer a selective advantage
on certain undertakings, categories of undertakings or certain economic sectors may constitute State aid.

(158) The Commission notes first of all that under the Royal Decree of 7 January 2014, the measure can benefit only
the three airlines that carried more than 400 000 passengers from Brussels airport in 2012, namely Brussels
Airlines, TUI Airlines Belgium and Thomas Cook Airlines Belgium, ie. a subset of the airlines currently or
potentially carrying passengers departing from Brussels airport. Thus, at the time the Royal Decree was adopted,
the only possible beneficiaries of the measure were clearly identifiable and constituted a closed subset of the
airlines carrying passengers departing from Brussels airport, determined solely on the basis of data for the year
2012, which were available when the Royal Decree was adopted. An economic advantage granted to a closed
group composed of undertakings that are clearly identifiable at the time it is granted is necessarily selective, both
de jure and de facto.

(159) The measure under review therefore does confer a selective advantage on the airlines benefiting from it. This
conclusion cannot contradict the reasoning followed by the Court in its judgment of 21 December 2016 in case
Hansestadt Liibeck (*’), on the grounds set out in recitals 161 and 162.

(160) In that judgment, the Court considered the conditions under which a schedule setting the amount of airport
charges at Liibeck airport could entail a selective advantage. It found that the relevant reference framework for
analysing the selectivity criterion of the schedule at issue was the airport charge scheme applicable at Liibeck
airport (*®). Thus, it is within the group consisting of current and potential users of Liibeck airport that it is
necessary to examine whether the schedule in question confers an advantage to certain undertakings over others
and, if appropriate, to determine whether the granting of that advantage is justified by the nature and the
economy of the system of which the measure concerned is a part.

(161) The measure under review here differs from the measure at issue in the case Hansestadt Liibeck in that it does not
consist of regulating airport charges applicable to all users of Brussels airport, as an open group, but provides
a subsidy to a closed subgroup of this group. In particular, any airline that carried less than 400 000 passengers
departing from Brussels airport in 2012 is ineligible for the measure, regardless of the number and type of
passengers it carries during the period of application of the measure. The selectivity analysis model used by the
Court in the Hansestadt Liibeck case cannot therefore be applied to the measure under consideration.

(*) Judgment of the Court of Justice of 21 December 2016, Commission v Hansestadt Liibeck, C-524/14 P, ECLLEU:C:2016:971.
(**) Judgment in Commission v Hansestadt Liibeck, cited in footnote 36, paragraph 62.
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(162)

(163)

(164)

(165)

(166)

However, even assuming that the redistribution mechanism introduced by Article 2(1) of the Royal Decree of
7 January 2014 can be assimilated to a measure relating to the setting airport charges for Brussels airport and
that the possible selectivity of the measure should be examined taking as a reference the group formed by the
current and potential users of the Brussels airport, it would still be just as selective, as was to be demonstrated in
recitals 163 to 192.

In the case referred to in recital 162, the relevant reference framework for assessing the possible selectivity of the
measure in question should be the system of airport charges in force at Brussels airport and the scheme for
funding security activities at that airport. Moreover, the existence of differences in treatment under the measure
under examination and their possible justifications should be examined within the group composed of the
current and potential users of Brussels airport. This is, at least implicitly, the approach that Belgium has taken
during the procedure. Indeed, it has put forward a number of justifications for certain aspects of the measure that
entail a difference of treatment among the current and potential users of Brussels airport, in particular the
threshold of 400 000 passengers and the use of data for 2012 to identify the beneficiary undertakings. For the
reasons given in recital 161, the Commission considers that this method is not applicable in the present case.
Moreover, as demonstrated in recitals 164 to 192, the application of this method would lead to the conclusion
that the measure is selective.

If the method described in recital 162 were used, with a reference framework determined as set out in
recital 163, it should be noted that the measure confers an advantage to some firms in relation to others in
a comparable factual and legal situation. Indeed, all the airlines operating flights departing from Brussels airport
are in a similar factual and legal situation, as they are subject to the same system of airport charges and in
particular to a security charge expressed as a single amount charged per departing passenger without distinction
as to the type or number of passengers. However, while some users receive a partial refund of their security
charge, in this case those who satisfy the criterion laid down in Article 2(1) of the Royal Decree of 7 January
2014, others do not receive any refund.

It remains to determine whether this difference in treatment is justified by the nature and the economy of the
system of which the measure concerned is a part. In this respect, we should recall the objective of the Royal
Decree of 7 January 2014 introducing the measure in question. In its own words, it is a measure to support
security-related infrastructure at Brussels airport. It should also be remembered that under the current schedule, it
is the responsibility of BAC to determine the level of airport charges, within the regulatory framework described
in section 2.1.3. Under the provisions cited in recital 25, after consultation airport users, BAC sets the tariff
system and the tariff control formula, which are assumed to be agreed between the parties unless a user notifies
a substantiated disagreement. The economic regulatory authority may require certain adjustments or changes to
the tariff control formula or the tariff system in the event of a disagreement between the parties pursuant to
Article 55(4) of the Royal Decree of 21 June 2004. The tariff control formula and any changes to this formula
imposed by the economic regulatory authority, as well as the tariff system, are subject to the approval of the
Minister with responsibility for air navigation. Finally, the Commission notes that BAC introduced a security
charge designed to fund BAC’s security activities, at least until the introduction of the subsidy established by
Article 1 of the Royal Decree of 7 January 2014. The elements referred to in that recital are part of the nature
and the economy of the system in which the measure in question exists.

The security charge is expressed as a single amount billed per departing passenger, regardless of the type of
passengers carried. A public measure funding security activities should logically induce BAC, unless the entire
subsidy is used to finance additional security expenditure, to reduce the security charge in a uniform way. Thus,
all users of Brussels airport would benefit from the effects of this funding in proportion to the number of
departing passengers they carry. However, the measure in question brings about a significantly different outcome,
if only because many users are not eligible for any reimbursement under Article 2 of the Royal Decree of
7 January 2014. The measure thus departs, for no objective reason, from the general economy of the airport
charges system for several reasons. First, it comes about as a the result of a unilateral decision by the federal
government, which has no jurisdiction for determining airport charges. Indeed, the role of the federal
government is limited to whether or not to approve the control formula and the tariff system after the process
described in section 2.1.3, although that process was not followed in any respect when the measure at issue was
adopted. Secondly, the measure is inconsistent with the structure of the security charge, which takes the form of
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an amount per departing passenger and makes no distinction as to the type or number of passengers carried.
Accordingly, the differences in treatment under the measure cannot be justified by the nature and economy of the
system of which the measure concerned is a part.

(167) In the remainder of this Decision, and for the sake of completeness, the Commission will nevertheless examine
the justifications put forward by Belgium (**) and certain third parties regarding the parameters that determine
the beneficiaries of the measure.

Restriction of the number of beneficiaries on the basis of the threshold of 400 000 passengers per year in
2012, not including transit and transfer passengers.

(168) According to Belgium, the underlying concept of the measure is to reflect the decreasing marginal cost per
passenger of the security costs and thus to avoid penalising the users who contribute most to the development of
airport passenger traffic.

(169) Regarding the choice of the threshold of 400 000 passengers per year, not including transit and transfer
passengers, to determine the beneficiaries, Belgium explains that this threshold was set on the basis of the
following analyses:

— 41 % of the cost of security is fixed, while 59 % is variable;

— the transfer of passengers is not without security costs, which is a significant difference in relation to many
European airports.

— the method of charging for security costs at Brussels airport does not reflect the decreasing security costs and
the actual costs of managing passengers would therefore not be reflected in this pricing practice;

— Passenger airlines contribute more to security costs than freight carriers because charges are based on the
number of passengers while a significant portion of the security costs arise from managing security for the
freight carriers.

(170) According to Belgium, this analysis leads to the conclusion that passenger carriers have been overcharged and
that corrective measures are necessary since the development of the airport specifically requires an increase in the
number of passengers departing from Brussels airport.

(171) In presenting its justifications, Belgium adds that it aimed to stabilise the operations of the main carriers by
means of a clear and objective incentive. According to Belgium, the incentive can take effect from the threshold
of 400 000 passengers. It believes that a lower value would have the effect of diluting the measure, which
subsidises only one-third of the airport security costs, while a higher value would make the objective unattainable
for airlines wishing to develop at Brussels airport.

(172) Finally, Belgium added in its comments on the opening decision: ‘the aim was to encourage airlines to expand in
Brussels by compensating them for the reduced safety costs entailed by an increase in passengers’ ().

(173) First of all, the Commission notes that the considerations put forward by Belgium with regard to freight carriers
cannot justify the differences that the measure causes among passenger carriers; those differences are the subject
of this analysis.

(174) The other arguments put forward by Belgium, as summarised in recitals 169 to 172, cannot justify either the
existence of the threshold of 400 000 passengers per year or its level, or the fact that it relates to historical data
from 2012. Indeed, these arguments can be summarised in two main points. First, the threshold would be
justified by the desire to promote or develop airport traffic, in particular by stabilising the traffic of operators
carrying the most passengers. Secondly, it would be justified by the desire to offset the effects of the current
security charge, which does not correctly reflect the actual security costs incurred by the passenger traffic of each
airline.

(*) Belgium’s arguments in this regard were essentially put forward in its answer of 2 April 2014 to the request for information of
11 February 2014, in its comments on the opening decision and in its reply of 12 March 2015 to the request for information of
10 February 2015.

(*) Comments from Belgium on the opening decision (letter of 15 January 2015).
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(175) With regard to the first point, the Commission notes that the objective of stabilising or increasing the traffic at
Brussels airport is not relevant to the stated purpose of the Royal Decree of 7 January 2014, namely the
financing of security infrastructure. Moreover, the goal of stabilising or expanding traffic is in fact part of BAC’s
strategy and commercial policy. It should be recalled in this respect that the airport charges system at Brussels
airport does not in any way provide for the federal government to act on behalf of BAC to implement financial
incentives to foster traffic. As noted above, under the current schedule, it is the responsibility of BAC to
determine the level of airport charges, within the regulatory framework described in section 2.1.3. Furthermore,
while Belgium aims to increase traffic at Brussels airport, it is unclear why financial incentives should be
restricted to airlines that carried more than 400 000 passengers in 2012, prior to the entry into force of the
Royal Decree. In particular, airlines that did not achieve this traffic threshold in 2012 are excluded from the
scope of the measure whereas they might to significantly increase their traffic in subsequent years if they received
appropriate incentives.

(176) The only quantified elements put forward by Belgium to justify the threshold of 400 000 passengers a year are
data on the number of departing passengers carried in 2012 and 2013 by the airlines that carried more than
100 000 departing passengers during either of these two years, broken down into transfer passengers, transit
passengers and other departing passengers (*). Belgium comments on its data as follows: ‘An analysis of the
figures in Appendix 2 shows for 2012 that the growth rate — the angular coefficient of the curve derived from
these data — increases significantly from the threshold of 400 000 departing passengers. It is therefore from this
value that the incentive can achieve these effects.” (*). However, as these data only include changes in the number
of passengers carried between 2012 and 2013, and not the relationships between airport charges, in particular
the security charge, and the number of passengers carried, they do not in principle allow the incentive effects of
the proposed measure on the traffic at Brussels airport to be assessed.

(177) The Commission therefore considers that the first main point of the arguments put forward by Belgium, as
summarised in recital 174, cannot justify the threshold of 400 000 departing passengers a year specified in
Article 2(1) of the Royal Decree of 7 January 2014.

(178) As regards the second main point mentioned in recital 174, the Commission notes that the concern to correct
the way in which BAC passes on its security costs to the various airlines, which Belgium considers necessary to
reflect the reality of the costs incurred by the various airlines, runs counter to the objective of the measure,
namely support for safety-related infrastructure. Indeed, while the grant of a subsidy to BAC to reduce its cost
structure for security () has the potential to support the security infrastructure, the way in which BAC
distributes the portion of the subsidy between the various airlines does not seem to support that objective. In
addition, it should be recalled that it is BAC's responsibility to propose a tariff system and a tariff control formula
that reflect the real costs. The economic regulatory authority may only in certain circumstances and after
a consultation process involving the users of Brussels airport make a final decision. By taking unilateral action,
through the measure at issue, to make a de facto correction to the structure of the security charge, the federal
government has departed for no objective reason from the general system for setting airport charges.

(179) Moreover, even assuming that the federal government could legitimately make such a correction to reflect the
real security costs incurred by the various airlines, the exclusion of airlines that carried less than 400 000
departing passengers in 2012, not including transit and transfer passengers, cannot achieve that goal. Although it
cannot be ruled out that the marginal cost per passenger of security costs is decreasing, nothing in the evidence
provided by Belgium indicates that it is only from the 400 000th passenger that this decreasing effect is worth
taking into account, or that airlines carrying fewer passengers should not benefit from the State taking over some
of BAC’s security costs. Belgium has not provided any qualitative or quantitative justification on this point. It
should be noted that in any given year of application of the scheme, an eligible airline may be refunded the full
security charge due for any departing passenger in excess of 400 000 provided that this can be done within the
budget envelope of EUR 19 million. However, according to Belgium, a significant proportion of BAC'’s security

(*) Annex 2 to the response of 2 April 2014 to the request for information of 11 February 2014.
(*}) Response of 2 April 2014 to question 14 of the request for information of 11 February 2014.
(*) See the third recital of the Royal Decree of 7 January 2014, which sets out this objective.
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costs (59 %) is variable. It follows that any additional passenger, including above and beyond the 400 000th,
incurs significant additional security costs. The measure in question is therefore unlikely to accurately reflect the
real security costs incurred by the various users of Brussels airport.

(180) Brussels Airlines, for its part, considered that a threshold related to the number of passengers was relevant in the
case of a subsidy for airport security-related services because airport security costs are also related to the number
of passengers. However, Brussels Airlines did not specify how the way in which security costs vary precisely
according to the number of passengers justifies the choice of a threshold expressed as a number of passengers,
thereby excluding from the outset a whole category of airlines. Neither did Brussels Airlines provide any justifi-
cation regarding the level of the threshold chosen.

(181) Moreover, an airline that carried more than 400 000 departing passengers a year in 2013, 2014 or 2015, not
including transfer or transit passengers, would not receive any partial reimbursement of its security charge for
that year pursuant to Article 2 of the Royal Decree of 7 January 2014 if it did not attain the threshold of
400 000 passengers in 2012, and would be penalised by the structure of the security charge which, according to
Belgium, insufficiently reflects the gradually decreasing security costs. Against this background, the exclusion
a priori of airlines that transported less than 400 000 departing passengers in 2012 from the scope of the
measure, not including transit and transfer passengers, is inconsistent with the objective of better reflecting the
real security costs in the security charge.

(182) Finally, in its justifications, Belgium noted that transfer passengers were not exempted from security charges at
Brussels airport, which would not reflect the decreasing security costs. Assuming that it is correct, this assertion
is inconsistent with the fact that transfer and transit passengers are not taken into account when identifying
airlines that exceed the threshold of 400 000 departing passengers carried in 2012 and therefore eligible for
a refund under the measure at issue.

(183) In the light of the above, the second main point of the arguments put forward by Belgium, as set out in
recital 174, cannot justify the threshold of 400 000 departing passengers a year, as specified in Article 2(1) of
the Royal Decree of 7 January 2014.

(184) Moreover, while pursuant to Article 2(1) of the Royal Decree of 7 January 2014, transfer and transit passengers
are excluded from the number of passengers calculated to determine the beneficiary airlines, these passengers are
included when calculating the amounts to be repaid to each of the beneficiary airlines pursuant to Article 2(2) of
the Royal Decree. However, the methods for calculating the subsidies should be consistent with the criterion used
to determine the beneficiaries, otherwise they cannot be consistent with the objectives underlying the choice of
the criterion for selecting the beneficiaries.

(185) Ryanair noted this inconsistency in its comments. In its comments on Ryanair’s comments, Belgium merely made
reference to this point in its previous submissions. However, those submissions do not contain any explanation
about the difference in treatment of transfer and transit passengers in the definition of the criterion for the
selection of beneficiaries and in the method for calculating the subsidy.

(186) The Commission observes in this respect that, if the transit and transfer passengers had been included in the
passenger count made pursuant to Article 2(1) of the Royal Decree of 7 January 2014, two additional airlines
would in principle have been eligible for the scheme, namely Lufthansa and Jet Airways. (*4)

(187) In the light of the above, it appears that the restriction in the number of beneficiaries to only those airlines that
carried more than 400 000 passengers from Brussels airport in 2012, not including transit and transfer
passengers, is not objectively justified by the nature and the economy of the system in which the measure exists.

Choice of the year 2012

(188) According to Belgium (*), 2012 was chosen as the reference year since it was the last year for which figures were
available when the Council of Ministers decided to adopt the measure. According to Belgium, the use of the
figures for 2012 ensures a measure of legal security for the beneficiary undertakings.

(*) Belgium’s response of 12 March 2015 to question 2 of the Commission’s request for information of 10 February 2015.
(*) Response of 2 April 2014 to the request for information of 11 February 2014 and response of 12 March 2015 to the request for
information of 10 February 2015.
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(189)

(190)

(191)

(192)

(193)

(194)

(195)

(196)

The Commission does not consider this argument to be relevant, however. Article 2(2) of the Royal Decree of
7 January 2014 provides that the subsidies received by the airlines are calculated for a given year (2013, 2014 or
2015) taking account of the number of departing passengers. (not including transit and transfer passengers)
during that year. There is therefore no objective reason to exclude a priori some airlines from the list of benefici-
aries based on data for the year 2012. In fact, the criterion of Article 2(1) of the Royal Decree provides no
certainty other than that of being excluded from the scheme for airlines which do not satisfy it. Belgium’s
argument relating to legal certainty is therefore invalid.

According to Brussels Airlines, which agrees with Belgium in this respect, the use of 2012 as the reference year is
explained by the fact that this was the last year for which the figures were available when the Council of
Ministers decided to adopt the measure. Brussels Airlines is of the opinion that the choice of a reference point is
still to some extent arbitrary, but by choosing 2012 as the reference year, Belgium does not appear to have
exceeded the bounds of its discretion. However, these arguments are implicitly based on the assumption that it
was necessary a priori to restrict the number of beneficiaries among all users at Brussels airport based on data for
a certain past reference year. For the reasons given above, the Commission considers that this assumption is
incorrect, which invalidates Brussels Airlines’” argument.

According to Belgium, the measure allows for the beneficiary airlines to be determined again on the basis of the
number of passengers carried in 2015, for the budget period 2016, 2017 and 2018, which will make it possible,
if appropriate, to include. other airlines or to exclude one or more of the current beneficiaries. Belgium considers
that the mechanism is an incentive in that it is likely to result in a redistribution of the list of beneficiaries every
three years (*). The Commission notes in this respect that the measure was introduced only for the years 2013,
2014 and 2015. It is therefore a hypothetical question as to whether it will be extended for a longer period.

In the light of the above, the restriction of the number of beneficiaries on the basis of traffic data for 2012 is not
justified by the nature or the economy of the system of which the measure concerned is a part.

Conclusion

The measure provides an advantage to three specific users of Brussels National Airport over others, and this
advantage is not justified by the nature and the economy of the system of which the measure concerned is a part.
This conclusion confirms the selective nature of the measure.

Moreover, it follows from all the above that all the other users of Brussels airport are excluded from the scheme,
and therefore receive no subsidy, although their exclusion is not justified by the nature or the economy of the
system of which the measure concerned is a part. Therefore, the entire subsidy received by the beneficiaries of
the scheme constitutes a selective economic advantage.

7.1.5. Effect on trade between Member States and on competition

Public support to undertakings only constitutes State aid under Article 107(1) of the TFEU if it ‘distorts or
threatens to distort competition by favouring certain undertakings or the production of certain goods” and only
insofar as it ‘affects trade between Member States’.

When aid granted by a Member State strengthens the position of an undertaking compared with other
undertakings competing in intra-Union trade, the latter is regarded as affected by that aid. According to the case
law (¥) in order for a measure to be recognised as potentially distorting competition, it is sufficient for the
recipient of the aid to be in direct competition with other undertakings in markets open to competition.

(*) Response of 14 March 2015 to the request for information of 10 February 2015.
(*) Judgment of the Court of 30 April 1998, Het Vlaamse Gewest v Commission, T-214/95, ECLLEU:T:1998:77, paragraphs 46 and 49-53.
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(197) Regarding the effect on trade, there is no need to establish that the aid has an actual effect on trade between
Member States but only whether the aid is liable to affect such trade (*)). In particular, the Union Courts have
ruled that where State financial aid strengthens the position of an undertaking as compared with other
undertakings competing in intra-Union trade, the latter must be regarded as affected by the aid (*).

(198) The measure in question allows the beneficiary airlines to pursue a more aggressive pricing policy, as well as to
maintain or artificially increase their offering of services provided in relation to normal market conditions, and
thereby to distort competition with other airlines that do not benefit from the measure. The measure is therefore
likely to strengthen the position of the beneficiary undertakings in relation to other airlines operating on the
passenger air transport market within the Union. However, this market has been fully liberalised and open to all
Union airlines as a result of Union legislation.

(199) It follows that, by distorting competition between airlines operating within the internal market, this measure may
also distort trade between Member States.

7.1.6. Conclusion on the existence of aid for the airlines

(200) The measure at issue constitutes State aid within the meaning of Article 107(1) TFEU for the benefit of the
airlines satisfying the conditions laid down in Article 2(1) of the Royal Decree of 7 January 2014.

7.2. Legality of the aid

(201) Pursuant to Article 108(3) of the Treaty, ‘the Commission shall be informed, in sufficient time to enable it to
submit its comments, of any plans to grant or alter aid. (...) The Member State concerned shall not put its
proposed measures into effect until this procedure has resulted in a final decision.’

(202) In the present case, the measure in question has already been implemented, as the Royal Decree of 7 January
2014 entered into force without the measure being notified to the Commission. The subsequent suspension of
the Royal Decree has no impact on the illegality of the aid.

(203) The Commission has not identified a legal basis exempting Belgium from the obligation to notify this aid. The
subsidy granted is not covered by Regulation (EC) No 800/2008, nor by Commission Regulation (EU)
No 651/2014 (*°), Article 58(1) of which provides that ‘This Regulation shall apply to individual aid granted
before its entry into force, if the aid fulfils all the conditions laid down in this Regulation, with the exception of
Article 9°. Moreover, it is excluded from the scope of Commission Decision 2012/21/EU (*!), if only because the
level of traffic at Brussels airport exceeds the threshold of 200 000 passengers a year, established by
Article 2(1)(e) of that Decision.

(204) The measure at issue therefore constitutes unlawful aid.

7.3. Compatibility of the aid

(205) Since the subsidy referred to constitutes State aid within the meaning of Article 107(1) TFEU, its compatibility
with the internal market must be examined. Since in its view the measure did not constitute State aid, Belgium
has not referred to a legal basis or reasoning on the basis of which the measure could be declared compatible
with the internal market if it were to be classed as State aid.

(**) Judgment of the Court of Justice of 14 January 2015, Eventech v The Parking Adjudicator, C-518/13, ECLLEU:C:2015:9, paragraph 65;

judgment of the Court of Justice of 8 May 2013, Libert and others, Joined Cases C-197/11 and C-203/11, ECLLEU:C:2013:288,
aragraph 76.

*) ]pudg(fnegt of the Court of Justice of 14 January 2015, Eventech v The Parking Adjudicator, C-518/13, ECLI:EU:C:2015:9, paragraph 66;
judgment of the Court of Justice of 8 May 2013, Libert and others, Joined Cases C-197/11 and C-203/11, ECLLEU:C:2013:288,
paragraph 77; judgment of the General Court of 4 April 2001, Friulia Venezia Giulia, T-288/97, ECLLEU:T:2001:115, paragraph 41.

(*") Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid compatible with the internal market in
application of Articles 107 and 108 of the Treaty (O] L 187, 26.6.2014, p. 1).

(*') Commission Decision 2012/21/EU of 20 December 2011 on the application of Article 106(2) of the Treaty on the Functioning of the
European Union to State aid in the form of public service compensation granted to certain undertakings entrusted with the operation of
services of general economic interest (OJ L 7, 11.1.2012, p. 3).
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(206) Brussels Airlines argued that if the Commission were nevertheless to conclude that State aid existed, that aid
should be regarded as compatible until at least 4 April 2014, the date of entry into force of the new aviation
guidelines. Brussels Airlines refers in this respect to the Charleroi decision, in which the Commission considered
that several aid measures granted by the Walloon Region were compatible with the internal market until 4 April
2014.

(207) However, the measures examined in the Charleroi decision, to which Brussels Airlines refers, were aid measures
in favour of the Charleroi airport manager, declared partially compatible with the internal market on the basis of
section 5.1.2 of the aviation guidelines, on operating aid for airports. In so far as the measure at issue is aid to
airlines, and not to airport managers, Brussels Airlines’ argument is irrelevant.

(208) Despite Belgium failing to put forward any arguments to justify the compatibility of the aid with the internal
market, the Commission has examined the compatibility of the aid with the aid of Article 107(3)(c) of the TFEU
under which ‘aid to facilitate the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the common interest’ may be
considered compatible with the internal market.

(209) It does not appear that the aid can be declared compatible on any other legal basis. In particular, the measure
cannot be regarded as compensation which would be granted to the airlines for the operation of services of
general economic interest. The measure cannot therefore be declared compatible with the internal market on the
basis of Article 106(2) TFEU.

(210) The aviation guidelines provide a general framework for assessing the compatibility of aid provided to airlines
under Article 107(3)(c) TFEU.

(211) With the exception of aid of a social nature, benefiting the final consumer for a given route, which clearly does
not apply to the measure in question, start-up aid is the only aid to airlines which may be authorised on the
basis of the aviation guidelines.

(212) Pursuant to point 174 of the Aviation Guidelines, the Commission will apply to unlawful start-up aid to airlines
the rules in force at the time when the aid was granted. The Royal Decree was adopted on 7 January 2014, i..
before 4 April 2014. On that date, start-up aid to airlines was governed by the Community guidelines on
financing of airports and start-up aid to airlines departing from regional airports (*») (hereinafter ‘the 2005
Guidelines’).

(213) According to point 79(c) of the 2005 Guidelines, start-up aid should apply only to the opening of new routes or
new schedules, which will lead to an increase in the net volume of passengers. The measure in question does not
satisfy this condition since the passengers who are entitled to the refund provided for in Article 2(1) of the Royal
Decree of 7 January 2014 are not necessarily passengers using new routes or routes with new schedules which
will lead to an increase in the number of passengers.

(214) Moreover, whereas point 15 of the 2005 Guidelines distinguishes four categories of airport, A, B, C and D,
point 79(b) of the Guidelines requires that start-up aid be paid for routes linking a regional airport in category C
or D to another EU airport, while aid for routes between national airports (category B) can be considered only in
duly substantiated exceptional cases. Paragraph 79(b) does not provide for start-up aid to be granted for flights
between a Category A airport and a Category A or B airport or an airport outside the Union. However, Brussels
airport handles more than 10 million passengers a year and therefore belongs to Category A. As the measure
does not include any conditions as to the airport of destination of the routes used by passengers entitling it to
a reimbursement of the security charge pursuant to Article 2(1) of the Royal Decree of 7 January 2014, the
condition set out in point 79(b) of those guidelines is not satisfied.

(215) The aid does not satisfy the compatibility criteria for start-up aid under the 2005 guidelines.

(216) In the light of the above, the aid is incompatible with the internal market.

() 0JC312,9.12.2005, p. 1.
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8. RECOVERY

(217) According to the provisions of the TFEU and the Court’s established case-law, the Commission is competent to
decide that the Member State concerned must abolish or alter aid when it has found that it is incompatible with
the internal market. Similarly, the Court has consistently ruled that the obligation of a Member State to withdraw
aid considered by the Commission to be incompatible with the internal market is intended to restore the previous
situation.

(218) In this context, the Court has established that that objective is attained once the recipient has repaid the amounts
granted by way of unlawful aid, thus forfeiting the advantage which it had enjoyed over its competitors on the
market, and the situation prior to the payment of the aid is restored.

(219) In line with the case-law, Article 16(1) of Regulation (EU) 2015/1589 stated that ‘where negative decisions are
taken in cases of unlawful aid, the Commission shall decide that the Member State concerned shall take all
necessary measures to recover the aid from the beneficiary (...).

(220) Therefore, since the measures in question were implemented in breach of Article 108(3) TFEU and are
incompatible with the internal market, the aid must be recovered in order to restore the existing market situation
before they were granted. The recovery must cover the period from the moment the advantage was granted to
the beneficiaries, i.e. from the moment the aid was made available to the beneficiaries until it was actually
recovered. The sums to be recovered must therefore attract interest until the moment they are actually recovered.

(221) By letter of 20 March 2017, Belgium informed the Commission of the withdrawal of the Royal Decree of
7 January 2014 by Royal Decree of 15 March 2017. Belgium has therefore abolished the aid measure, which will
have no further effect in future.

(222) Furthermore, by letter of 16 May 2017, Belgium provided all the necessary evidence that Brussels Airlines, TUI
Airlines Belgium and Thomas Cook Airlines Belgium had repaid, pursuant to the Royal Decree of 15 March
2017, the amounts of aid received and interest calculated from 22 September 2014, on a compound basis in
accordance with Chapter V of Regulation (EC) No 794/2004 and Regulation (EC) No 271/2008 (**) amending
Regulation (EC) No 794/2004, ie. respectively EUR 16 779 819 of aid and EUR 543 546,30 of interest,
EUR 2 143 621 of aid and EUR 69 438,01 of interest, and EUR 76 560 and EUR 2 480 of interest.

(223) In this light, taking account of the reimbursement of the amounts of aid received and the corresponding interest,
the Commission considers that the beneficiaries have lost the advantage they had enjoyed in the market in
relation to their competitors, and that the competitive situation prior to the payment of the aid has been
reinstated.

(224) In the light of the above, there is no reason to require Belgium to abolish the measure or recover the
incompatible aid from the beneficiaries since it has already taken that action.

9. CONCLUSION

(225) The Commission finds that Belgium has unlawfully implemented State aid for airlines satisfying the conditions set
out in Article 2(1) of the Royal Decree of 7 January 2014, in breach of Article 108(3) TFEU. Since no grounds of
compatibility can be identified for the scheme in question, it is found to be incompatible with the internal
market.

(226) However, since Belgium has withdrawn the Royal Decree of 7 January 2014 and recovered the aid and
corresponding interest, the situation prevailing before the granting of the unlawful and incompatible State aid has
been re-established. There is therefore no need to order the repeal of the measure or the recovery of the aid in
question.

HAS ADOPTED THIS DECISION:

Article 1

1. The subsidy granted by the Royal Decree of 7 January 2014 to certain airlines constitutes State aid within the
meaning of Article 107(1) of the Treaty on the Functioning of the European Union.

(*’) Commission Regulation (EC) No 271/2008 of 30 January 2008 amending Regulation (EC) No 794/2004 implementing Council
Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty (OJ L 82, 25.3.2008, p. 1).
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2. This State aid granted unlawfully by the Kingdom of Belgium, in breach of Article 108(3) of the Treaty on the
Functioning of the European Union, is incompatible with the internal market.

Article 2

This Decision is addressed to the Kingdom of Belgium.

Done at Brussels, 18 July 2017.

For the Commission
Margrethe VESTAGER

Member of the Commission
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COMMISSION IMPLEMENTING DECISION (EU) 2018/1538
of 11 October 2018

on the harmonisation of radio spectrum for use by short-range devices within the 874-876 and
915-921 MHz frequency bands

(notified under document C(2018) 6535)

(Text with EEA relevance)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Decision No 676/2002/EC of the European Parliament and of the Council of 7 March 2002 on
a regulatory framework for radio spectrum policy in the European Community (Radio Spectrum Decision) (!), and in
particular Article 4(3) and (4) thereof,

Whereas:

(1)  Short-range devices (SRDs) are typically mass-market andfor portable products which can easily be taken and
used across borders. Differences in spectrum access conditions may prevent their free movement, increase their
production costs and create risks of harmful interference with other radio applications and services due to
unauthorised use. Commission Decision 2006/771/EC (}) harmonises the technical conditions for use of
spectrum for a wide variety of short-range devices.

(2)  Decision No 243/2012/EU of the European Parliament and of the Council () requires Member States in
cooperation with the Commission to foster, where appropriate, the collective use of spectrum as well as shared
use of spectrum in order to improve efficiency and flexibility, and to seek to ensure spectrum availability for the
‘Internet of Things’ (IoT) including for radio-frequency identification (RFID). The technical conditions for using
the 863-870 MHz frequency range for IoT including for RFID are covered by Decision 2006/771/EC, which sets
the general harmonised technical conditions for using a wide variety of short-range devices which, as a result, are
subject to no more than a general authorisation under national law. However, the sharing environment in the
874-876 MHz and 915-921 MHz bands deviates from this approach to spectrum for short-range devices and
therefore calls for a specific regulatory regime.

(3)  On the basis of the permanent mandate issued in July 2006 to the European Conference of Postal and Telecom-
munications Administrations (CEPT) under Article 4(2) of Decision No 676/2002/EC to update the Annex to
Decision 2006/771[EC to technological and market developments in the area of short-range devices, the
Commission specifically asked the CEPT in July 2014, in its guidance letter for the corresponding sixth update
cycle (RSCOM 13-78rev2), to examine the possibility of introducing short-range devices in the 870-876 MHz
and 915-921 MHz bands while allowing national administrations some flexibility and protecting existing use of
spectrum for public order and public security purposes and defence (such as unmanned aeronautical and ground
vehicles, remote control and telemetry, tactical radio relays, tactical communication systems and data links) and
railways.

(4)  Inresponse, on 6 March 2017 the CEPT submitted an Addendum (RSCOM17-07) to its 17 July 2016 Report 59,
which provides conclusions regarding the possibility of technically harmonised use of the 870-876 MHz and
915-921 MHz bands in order to enable the introduction of technically advanced RFID solutions as well as new
short-range devices enabling new types of machine-to-machine and IoT applications. These machine-to-machine
and IoT applications are based on networked short-range devices under the control of network access points
which, as fixed network access points in a data network, act as a connection point for the other short-range
devices in such a network to service platforms outside of that network by transferring data collected from
terminal nodes under their control. These possibilities for harmonisation also take into account new opportun-
ities in the 863-868 MHz band already harmonised for short-range devices.

() OJL108,24.4.2002,p. 1.

(*) Commission Decision 2006/ 771 JEC of 9 November 2006 on harmonisation of the radio spectrum for use by short-range devices
(OJL312,11.11.2006,

(*) Decision No 2432012 /}EU of the European Parliament and of the Council of 14 March 2012 establishing a multiannual radio spectrum
policy programme (O] L 81, 21.3.2012, p. 7).
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(5)  RFID devices using spectrum in the lower 900 MHz range are available almost everywhere in the world. Ensuring
their full availability also in the Union would create new global usage opportunities, which would benefit Union
companies. In the same way, networked short-range devices, which enable a broad range of IoT applications
including low-cost 10T, could benefit from this global harmonisation potential and could also make applications
such as global asset tracking possible or help innovative Union smart home device developers to increase their
market reach. These new devices therefore represent an important, fast-growing sector with high innovation
potential. The Union should benefit from the almost global availability of such devices and corresponding
applications and from the resulting important economies of scale and lower costs by ensuring the harmonisation
of technical spectrum usage conditions within the 874-876 MHz and 915-921 MHz bands in all Member States.

(6)  Harmonised technical usage conditions establish a predictable sharing environment by specifying within
a frequency band for a given category of short-range devices transmit power, field strength or power density
limits, as well as some additional parameters and usage restrictions, based on underlying compatibility
studies. Such conditions should be able to prevent harmful interference, foster the reliable and efficient use of
frequency bands and allow flexibility for a variety of applications. As a result, they should make it possible for
most short-range devices in most Member States to be operated on a non-exclusive and shared basis, subject to
a general authorisation regime under national law, similar to short-range devices harmonised under Decision
2006/771/EC. This is without prejudice to Article 5 of Directive 2002/20/EC of the European Parliament and of
the Council (') and Article 9(3) and (4) of Directive 2002/21/EC of the European Parliament and of the
Council (3, as well as in line with Article 7 of Directive 2014/53/EU of the European Parliament and of the
Council () regarding the possibility to impose additional requirements for shared non-exclusive use of these
bands for certain reasons, where harmonised technical conditions or general authorisation conditions are not
sufficient to ensure appropriate quality of service.

(7)  While the 873-876 and 918-921 MHz bands are not harmonised for GSM-R usage by Union law or by
a European Communications Committee (ECC) decision, they may be used for this purpose on a national basis
subject to national decision in line with Radio Regulations of the International Telecommunication Union (ITU
Radio Regulations). Hence, where harmonised technical conditions under general authorisations would not be
sufficient to protect such a use of 873-876 MHz and 918-921 MHz bands for a national extension of GSM for
Railways (E-GSM-R), concerned Member States should be able to subject the use of short-range devices to
individual non-exclusive authorisations or to specific installation or operation requirements, geographical
restrictions or specific mitigation techniques without impacting the harmonised technical conditions for access to
spectrum for short-range devices within the bands. Such restrictions, where needed in a particular Member State,
could in particular ensure that coordination takes place in order to enable geographic sharing between E-GSM-R
on the one hand and RFID devices and networked short-range devices on the other hand.

(8)  Moreover, in accordance with Article 1(4) of Decision No 676/2002/EC, as Member States retain the right to
organise and use their radio spectrum for public order and public security purposes and defence, they should
remain free to protect the existing and future use of these bands and of adjacent bands for military and other
public security and public order purposes while pursuing the aim of making available the minimum harmonised
core bands for networked short-range devices according to the technical conditions defined in this Decision.

(9)  In 2012, the European railway community started the Future Rail Mobile Communications System (FRMCS)
project to prepare for the introduction of a successor to GSM-R. Since this project was not advanced enough at
the time of preparation of the Addendum (RSCOM17-07) to CEPT Report 59, the Addendum does not take
account of such a future system. The 59th Radio Spectrum Committee meeting on 15-16 March 2017
acknowledged this and invited the Commission to work on a solution which takes account of possible future
FRMCS needs. To that purpose, on 19 June 2017, the Commission organised a stakeholder workshop on
‘Efficient use of spectrum in the bands 870-876 and 915-921 MHz by internet of Things (IoT) and railways’.

() Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the authorization of electronic communi-
cations networks and services (Authorisation Directive) (O] L 108, 24.4.2002, p. 21).

(*) Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for
electronic communications networks and services (Framework Directive) (O] L 108, 24.4.2002, p. 33).

() Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on the harmonisation of the laws of the Member
States relating to the making available on the market of radio equipment and repealing Directive 1999/5/EC (O] L 153, 22.5.2014,
p. 62).
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(10) During the workshop, stakeholders who were present (rail, RFID and IoT communities) made a strong request to
harmonise the future use of the 870-876 and 915-921 MHz bands. Based on further input from them and
additional input from CEPT (RSCOM18-14) following the workshop, and taking into account the opinion of the
Radio Spectrum Committee the 874,4-876 and 919,4-921 MHz sub-bands should be reserved for potential
future railway use. Furthermore, appropriate spectrum should be made available for RFID and IoT, in order to
enable their main benefits and achieve a harmonised approach across the Union. For this reason, it is necessary
to deviate from the Addendum to CEPT Report 59. However, this deviation, while it adjusts location and size of
the frequency bands, remains within the limits of the technical conditions as proposed by CEPT.

(11) The reservation of the 874,4-876 and 919,4-921 MHz bands for FRMCS is subject to further study and may
require a review of this Decision regarding these bands in the future.

(12)  Although this Decision allows greater flexibility in implementation compared to Decision 2006/771/EC and
although protecting existing use of the bands for public order and public security purposes and defence and
railways may lead to restrictions or even partial or total non-availability of spectrum in some Member States, it
should prevent any further fragmentation in the bands and enable the use of IoT services, including RFID, in
a harmonised minimum core bands across the Union.

(13) In line with Article 5 and 10 of Decision 676/2002/EC and as required by Commission Decision
2007/344[EC () on harmonised availability of information regarding spectrum use within the Community,
Member States should report on the implementation of this Decision to the Commission..

(14) The measures provided for in this Decision are in accordance with the opinion of the Radio Spectrum
Committee,

HAS ADOPTED THIS DECISION:

Article 1

This Decision harmonises the frequency bands and the related technical conditions for the availability and efficient use
of spectrum for short-range devices within the 874-876 MHz and 915-921 MHz frequency bands.

Article 2

For the purposes of this Decision, the following definitions shall apply:

1. ‘short-range devices' means radio transmitters which provide either unidirectional or bidirectional communication
and which transmit over a short distance at low power;

2. ‘networked short-range device’ means a short-range device in a data network, which potentially also covers wider
areas; networked short-range devices are under the control of network access points;

3. ‘network access point’ means a fixed terrestrial networked short-range device in a data network that acts as
a connection point for the other short-range devices in the data network to service platforms located outside of the
data network;

4. ‘data network’ means several networked short-range devices including the network access point as network
components and the wireless connections between them;

5. ‘non-interference and non-protected basis’ means that no harmful interference may be caused to any radio communi-
cations service and that no claim may be made for protection of these devices against harmful interference
originating from radio communications services in the same band;

6. ‘category of short-range devices’ means a group of short-range or networked short-range devices that use spectrum
with similar technical spectrum access mechanisms or based on common usage scenarios;

(") Commission Decision 2007/344/EC of 16 May 2007 on harmonised availability of information regarding spectrum use within the
Community (OJ L 129,17.5.2007, p. 67).
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Article 3

1. Member States shall designate and make available, on a non-exclusive, non-interference and non-protected basis
the frequency bands for the types of short-range devices and networked short-range devices, subject to the harmonised
technical conditions and by the implementation deadlines set out in the Annex.

2. Member States may take appropriate measures to protect existing use in the 874-876 MHz and 915-921 MHz
spectrum to the extent necessary and where no alternative protective solution may be found through coordination of
the various types of uses in those bands. This may include the imposition of additional technical, geographic or
operational requirements for the use of the band while complying with the harmonised technical conditions for
spectrum access set out in the Annex.

3. Member States may allow the use of the frequency bands covered by the Annex under less restrictive conditions or
for short-range devices which are not part of the harmonised category. This holds as long as it does not prevent or
reduce the possibility for short- range devices of the harmonised category to rely on the appropriate set of harmonised
technical conditions allowing the shared use of a specific part of the spectrum on a non-exclusive basis and for different
purposes by short-range devices of the same category.

4. Member States shall refrain from introducing new uses in the 874,4-876 MHz and 919,4-921 MHz sub-bands
until such time as harmonised conditions for their use are adopted under Decision No 676/2002/EC.

Article 4

Member States shall monitor the use of the 874-876 MHz and 915-921 MHz frequency bands, including the potential
use of the 874,4-876 MHz and 919,4-921 MHz sub-bands for the future railway mobile communications system
(FRMCS), and report their findings to the Commission upon request or at their own initiative in order to allow regular
and timely review of the Decision.

Article 5

This Decision is addressed to the Member States.

Done at Brussels, 11 October 2018.

For the Commission
Mariya GABRIEL

Member of the Commission



ANNEX

Frequency bands with corresponding harmonised technical conditions and implementation deadlines for short-range devices

The table below specifies different combinations of frequency band and category of short-range devices (as defined in Article 2(6)), and the harmonised technical conditions for spectrum
access and implementation deadlines applicable thereto.

General technical conditions which apply to all bands and short-range devices which fall in the scope of the present Decision:

— Member States must allow the usage of spectrum up to the transmit power, field strength or power density given in this table. In accordance with Article 3(3), they may impose
less restrictive conditions, i.e. allow the use of spectrum with higher transmit power, field strength or power density, provided that this does not reduce or compromise the appropriate
coexistence between short-range devices in bands harmonised by this Decision;

— Member States may only impose the ‘additional parameters (channelling and/or channel access and occupation rules)’ identified in the table, and shall not add other parameters or
spectrum access and mitigation requirements. Less restrictive conditions within the meaning of Article 3(3), mean that Member States may completely omit the ‘additional parameters
(channelling and/or channel access and occupation rules) in a given cell or allow higher values, provided that the appropriate sharing environment in the harmonised band is not
compromised.

— Member States may only impose the ‘other usage restrictions’ identified in the table and shall not add additional usage restrictions unless the conditions mentioned in Article 3(2)
apply. As less restrictive conditions may be introduced within the meaning of Article 3(3), Member States may omit one or all of these restrictions, provided that the appropriate
sharing environment in the harmonised band is not compromised.

Terms used:

‘Duty cycle’ is defined as the ratio, expressed as a percentage, of Z(Ton)/(Tobs) where Ton is the ‘on’ time of a single transmitter device and Tobs is the observation period. Ton is measured
in an observation frequency band (Fobs). Unless otherwise specified in this technical annex, Tobs is a continuous one hour period and Fobs is the applicable frequency band in this
technical annex. Less restrictive conditions within the meaning of Article 3(3), mean that Member States may allow a higher value for ‘duty cycle’.

Band 1o Frequency band Category of §hort- Transmit power limit/field. st.rength Additional parameters (channe.lling and/or channel Other usage restrictions Implemer}tation
range devices limit/power density limit access and occupation rules) deadline
1 874-874,4 MHz (%) Non-specific short- | 500 mW e.r.p. Techniques to access spectrum and mitigate in- | This set of usage conditions | 1 February
range devices (') Adaptive Power Control (APC) terference that provide an appropriate level of | is only available for data 2019
performance to comply with the essential re- | networks

required, alternatively other
mitigation techniques which
achieve at least an equivalent
level of spectrum compatibility

quirements of Directive 2014/53/EU shall be
used. If relevant techniques are described in | ..o 0”1 be under the
harmonised standards or parts thereof the refer- | o " e T cess
ences of which have been published in the Offi- points () ¢) ) ()

cial Journal of the European Union under Directive
2014/53[EU, performance at least equivalent to
these techniques shall be ensured.

Bandwidth: < 200 kHz

Duty cycle: < 10 % for network access points (¥)

All devices within the data

Duty cycle: 2,5 % otherwise
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Band no

Frequency band

Category of short-
range devices

Transmit power limit/field strength
limit/power density limit

Additional parameters (channelling and/or channel
access and occupation rules)

Other usage restrictions

Implementation
deadline

917,4-919,4 MHz (%)

Wideband data
transmission
devices (%)

25 mW erp

Techniques to access spectrum and mitigate in-
terference that provide an appropriate level of
performance to comply with the essential re-
quirements of Directive 2014/53/EU shall be
used. If relevant techniques are described in
harmonised standards or parts thereof the refer-
ences of which have been published in the Offi-
cial Journal of the European Union under Directive
2014/53[EU, performance at least equivalent to
these techniques shall be ensured.

Bandwidth: < 1 MHz
Duty cycle: < 10 % for network access points (¥)

Duty cycle: < 2,8 % otherwise

This set of usage conditions
is only available for wide-
band short-range devices in
data networks

All devices within the data
network shall be under the
control of network access

points (%) (%) (°)

1 February
2019

916,1-918,9 MHz (%)

Radio Frequency
Identification
(RFID) devices (3

Interrogator transmissions at
4 W e.r.p. only permitted at the
centre frequencies 916,3 MHz,
917,5 MHz, 918,7 MHz

Techniques to access spectrum and mitigate in-
terference that provide an appropriate level of
performance to comply with the essential re-
quirements of Directive 2014/53/EU shall be
used. If relevant techniques are described in
harmonised standards or parts thereof the refer-
ences of which have been published in the Offi-
cial Journal of the European Union under Directive
2014/53/EU, performance at least equivalent to
these techniques shall be ensured.

Bandwidth: < 400 kHz

1 February
2019

917,3-918,9 MHz

Non-specific short-
range devices (')

500 mW e.r.p.

Transmissions only permitted
within the frequency ranges
917,3-917,7 MHz, 918,5-
918,9 MHz

Adaptive Power Control (APC)
required, alternatively —other
mitigation techniques which
achieve at least an equivalent
level of spectrum compatibility

Techniques to access spectrum and mitigate in-
terference that provide an appropriate level of
performance to comply with the essential re-
quirements of Directive 2014/53/EU shall be
used. If relevant techniques are described in
harmonised standards or parts thereof the refer-
ences of which have been published in the Offi-
cial Journal of the European Union under Directive
2014/53[EU, performance at least equivalent to
these techniques shall be ensured.

Bandwidth: < 200 kHz
Duty cycle: < 10 % for network access points (%)

Duty cycle: < 2,5 % otherwise

This set of usage conditions
is only available for data
networks

All devices within the data
network shall be under the
control of network access

points (*) (%) (°) (')

1 February
2019
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Band no Frequency band Category of _short- Transmit power limit/field. st.rength Additional parameters (channe_lling and/or channel Other usage restrictions Implemer}tation
range devices limit/power density limit access and occupation rules) deadline
5 917,4-919,4 MHz (®) | Non-specific short- | 25 mW e.r.p. Techniques to access spectrum and mitigate in- | This set of usage conditions | 1 February
range devices (1) terference that provide an appropriate level of | is only available for short- 2019

performance to comply with the essential re- | range device in data net-
quirements of Directive 2014/53/EU shall be | works

used. If. relevant techniques are described in | Ay evices within the data
harmonised standards or parts thereof the refer- | . 0" 1 pe inder the
ences of which have been published in the Offi- | .. " (e 0T e
cial Journal of the European Union under Directive points () ¢) (°)
2014/53[EU, performance at least equivalent to
these techniques shall be ensured.

Bandwidth: < 600 kHz
Duty cycle: < 1 %,

(") The non-specific short-range device category covers all kinds of radio devices, regardless of the application or the purpose, which fulfil the technical conditions as specified for a given frequency band. Typi-
cal uses include telemetry, telecommand, alarms, data transmissions in general and other applications.

(3 The radio frequency identification (RFID) device category covers tag/interrogator based radio communications systems, consisting of radio devices (tags) attached to animate or inanimate items and of trans-
mitter/receiver units (interrogators) which activate the tags and receive data back. Typical uses include the tracking and identification of items, such as for electronic article surveillance (EAS), and collecting
and transmitting data relating to the items to which tags are attached, which may be either battery-less, battery assisted or battery powered. The responses from a tag are validated by its interrogator and
passed to its host system.

(}) The wideband data transmission device category covers radio devices that use wideband modulation techniques to access the spectrum. Typical uses include wireless access systems such as radio local area
networks (WAS/RLANS) or wideband short-range devices in data networks.

(% A network access point in a data network is a fixed terrestrial short-range device that acts as a connection point for the other short-range devices in the data network to service platforms located outside of
that data network. The term data network refers to several short-range devices, including the network access point, as network components and to the wireless connections between them.

(°) According to Article 3(1) the frequency bands shall be designated and made available on a non-exclusive and shared basis. The harmonised technical conditions should make it possible for most short-range
devices in most Member States to be operated subject to a general authorisation regime under national law. This is without prejudice to Article 5 of Directive 2002/20/EC, Article 9(3) and (4) of Directive
2002/21/EC, Article 7 of Directive 2014/53/EU and Article 3(2), Member States may limit usage of this entry such that installation and operation are performed only by professional users and may consider
individual authorisation, e.g. to administer geographical sharing and/or the application of mitigation techniques to ensure protection of radio services.

(6) In Member States where parts or all of this frequency range are used for public order and public security purposes and defence and coordination is not possible, Member States may decide not to implement
this entry partially or entirely, in accordance with Article 1(4) of Decision 676/2002/EC and Article 3(2) of this Decision.

(’) National rules, such as local coordination, may also be needed in order to avoid interference to radio services operating in the adjacent bands, for example due to intermodulation or blocking.

(8) This frequency range 874-874,4 MHz is the harmonised minimum core band.

(°) This frequency range 917,4-919,4 MHz is the harmonised minimum core band.

("% RFID tags respond at a very low power level (- 10 dBm e.r.p.) in a frequency band around the RFID interrogator channels and must comply with the essential requirements of Directive 2014/53/EU.

810C°0T'S1
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CORRIGENDA

Corrigendum to Commission Implementing Regulation (EU) 2018/317 of 2 March 2018

establishing a derogation from Council Regulation (EC) No 1967/2006 as regards the minimum

distance from coast and the minimum sea depth for boat seines fishing for transparent goby
(Aphia minuta) in certain territorial waters of Italy

(Official Journal of the European Union L 62 of 5 March 2018)

On page 2, in recital 18:
for:  ‘March’,

read: ‘May’.
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